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THE DECLINE OF PROFESSIONALISM?! 


Ir takes considerable temerity for an American observer to address 
a British audience on the subject of its own legal profession. I can 
only hope that my inevitable errors and omissions may be offset 
somewhat by the advantages of naivety: the eye of the stranger 
may see features so obvious or so well-accepted that they are 
virtually invisible to members of the profession and even to those 
who study it first hand. In this article I want to trace the larger 
contours of the rise and decline of the English legal profession in 
the last century and a half. I do not use the word “decline” 
pejoratively, to signify a lowering of ethical standards. Rather, I 
view professionalism as a specific historical formation in which the 
members of an occupation exercise a substantial degree of control 
over the market for their services, usually through an- occupational 
association. I have chosen this concept of professionalism over 
others that stress technical expertise, or standards of competence 
and ethical behaviour, or altruism, because it seems to me to 
illuminate a great deal of the history and contemporary experience 
of English lawyers. There can be little doubt that nineteenth- 
century solicitors consciously and energetically sought market 
control, and it is painfully clear that both branches of the profession 
today are deeply upset about threats to their continued exercise of 
such control. At the same time, English lawyers offer an 
especially apt context for exploring fluctuations in this concept of 


' The Chorley Lecture 1985. The data on English lawyers, which form the basis for 
this article, will be presented in full in a book on that subject, to be published by Basil 
Blackwell in 1987. In order to save space and avoid distractions, I have omitted all 
references here. I have used the adjective “English” throughout as a shorthand reference 
to England and Wales; my comments do not apply to Northern Ireland or Scotland. I 
have been helped in this rescarch by so many pcople and institutions that I cannot thank 
them all individually. The Law Department of the London School of Economics kindly 
offered me hospitality during the autumn of 1982. The U.C.L.A. Law School Dean’s 
Fund, the U.C.L.A. Committee on International and Comparative Studies, and the Law 
and Social Science Program of the National Science Foundation all have provided 
gencrous financial support. Aubrey Diamond helpfully arranged a seminar at the Institute 
of Advanced Legal Studies, where I presented some of these ideas, and the participants 
offered invaluable comments and criticism. The Chorley Lecture provided a stimulus and 
opportunity to develop them morc fully. Stuart Anderson, Simon Roberts, David 
Sugarman and Michacl Zander have read drafts and furnished invaluable information. 
And Gcoffrey Bindman has patiently answered endless questions. My intellectual debt to 
the writings of Eliot Freidson and Magali Sarfatti Larson will be obvious throughout. 
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professionalism (a cycle that is visible in other countries as well). 
First, lawyers professionalised earlier in England than in other 
common law ‘countries and also may be deprofessionalising sooner. 
Secondly, the divided English legal profession offers a natural 
laboratory for observing the choice of tactics in the professional 
project and their relative success or failure. 


I 


All occupations under capitalism are compelled to seek control 
over their markets. The only alternative is to be controlled by the 
market—a situation that is fraught with uncertainty at best and 
may lead to economic extinction at worst. Of course, no occupation 
controls its market totally, and none is wholly without influence; 
control is a question of degree and constantly changes. The - 
foundation of market control is the regulation of supply. Occupations 
that produce goods may pursue this goal by seeking to restrict raw 
materials or technology. But occupations that produce services 
constrain supply principally by regulating the production of 
producers. Although advocates of control invariably portray their 
object as improving the quality of services, we should not let this 
claim blind us to the fact that any improvement necessarily also 
limits entry. At one extreme of the spectrum of control, the 
profession imposes a numerus clausus—illustrated by some 
nineteenth-century Continental legal professions, notaries in certain 
countries today, and elite advocates, such as Queen’s Counsel in 
England and avocats of the Conseil d’Etat and the Cour de 
Cassation in France. At the other extreme, entry to the occupational 
category is governed by market forces: demand for professional 
services on the one hand and the distribution of ability, energy, 
and inclination on the other. Gardeners in Los Angeles are one 
example; window cleaners in London might be another. Market 
control is inextricably related to occupational status: it not only 
symbolises status but also enhances it instrumentally, both by 
restricting numbers (scarcity being an intrinsic measure of status as 
well as a means of increasing income) and by controlling the 
characteristics of entrants. 

In order to trace the dramatic fluctuations in the kind and 
degree of supply control that English lawyers have exercised during 
the last century and a half, it is useful to choose as a baseline the 
entry barriers prevailing in the first quarter of the nineteenth 
century. Barristers and solicitors differed significantly in the extent 
to which each branch emphasised ascribed or achieved qualities— 
the character of the whole person or narrow technical skills—and 
in whether controls were formal or informal, visible or invisible. 

The Bar entered the nineteenth century with stringent constraints 
on the kind of person who might become a barrister, constraints 
that had been in place for several hundred years. The Benchers of 
the four Inns had complete discretion to admit or reject a student; 
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applicants had to state their “condition in life” and provide 
references from two barristers. The Inns extended a preference to 
university graduates, shortening the number of years they had to 
keep terms from five to three and the number of dinners they had 
to eat each term from six to three, so that the burden on non- 
graduates was more than three times as onerous. Partly for this 
reason, half of all barristers were university graduates at a time 
when this privilege was enjoyed by only a tiny fraction of the 
population, all of whom were upper-class members of the 
Established Church. Once called, the fledgling barrister was 
expected to serve a pupillage of one to two years with an 
established barrister or other legal professional. Thereafter, the 
fully-qualified barrister had to open his own chambers, for in the 
early nineteenth century most practised alone. 

Two things about this entry process are striking, though perhaps 
not immediately apparent. First, it was extremely expensive. For 
the majority who attended university, there was the cost of tuition 
and three years of maintenance. The Bar student then had to pay a 
fee of £30-£40 for admission to his Inn and deposit an additional 
£100, which was refunded without interest only after call. During 
his three to five years as a student, though forbidden to work at 
most trades, he incurred annual expenses of £5-£10 for hall 
dinners, £6-£8 for books, and about £150 for maintenance. Call 
fees were £70-£80, to which must be added about 8 guineas for a 
wig and gown. The premium for pupillage was 200 guineas, and 
the pupil had to maintain himself for another two years. Once 
established in his own chambers, the barrister could not expect to 
earn enough from practice to support himself for several years, if 
ever, though he might make ends meet by devilling, tutoring, 
marking examination papers, law reporting, or editing. A 
contemporary estimate put the one-time costs at £300 and the 
yearly maintenance at £250 for as long as 10 years from entering 
university to reaching economic self-sufficiency. These financial 
demands strongly reinforced the ascriptive criteria that informed 
the decisions to admit the student to university and to the Inns, to 
accept a pupil, and to brief a fledgling barrister. 

The second noteworthy feature of this lengthy and arduous 
. process of qualifying is that it had relatively little to do with the 
acquisition of technical skills. Those who attended university did 
not study English law because it was not taught. The Inns had 
abandoned any pretence of education several centuries earlier. 
And though we know little about the content of pupillage, certainly 
many barristers must have accepted pupils for the substantial 
premiums the latter paid rather than out of dedication to teaching. 
The Bar selected those who aspired to be “gentlemen” (whether or 
not their fathers were landed gentry); the collegial life at university 
and within the Inns may have reinforced such gentility; but neither 
selection nor training ensured technical competence in law. 
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Because solicitors lacked the lengthy traditions of the Bar, 
they initially judged entrants by fewer ascriptive criteria and, 
consequently, imposed fewer entry barriers of any sort. Nineteenth- 
century solicitors were not expected to attend university, and, as 
late as the 1870s, only 5 per cent. of enrolled solicitors were 
graduates. But they were required by law to serve five years in 
articles. This was an ascriptive barrier in two senses: the apprentice 
obtained his place through personal contacts, often with a solicitor 
who was a relative, family friend, or business acquaintance; and 
articles were expensive—about £100 for stamp duty and £200 for 
the premium. Yet, unlike the Bar student or pupil, the articled 
clerk could minimise his expenses by living at home, since articles 
were available all over England, not just in London. And at the 
end of his apprenticeship, the qualified solicitor could attain 
immediate economic self-sufficiency through salaried employment 
with a firm and could look forward to joining the partnership or 
setting up his own practice. Thus, even at the beginning of ‘the 
nineteenth century, barristers and solicitors diverged in their 
exercise of supply control. The Bar used rigorous ascriptive criteria 
and demanded substantial economic sacrifices, effectively limiting 
numbers. Yet these barriers were both informal (pupillage was not 
a legal requirement, for instance) and invisible (no person or 
institution decreed that a newly qualified barrister would fail to 
obtain sufficient business). Solicitors also employed ascriptive 
barriers, but these were less elaborate and seem to have been 
more closely related to the acquisition of legal knowledge. Because 
articles lasted several times as long as pupillage and because the 
supervising solicitor generally expected to employ the apprentice 
thereafter, it seems plausible that the experience conferred at least 
a modicum of technical skill. 

These differences between the branches became considerably 
more pronounced during the next hundred years. The Bar retained 
and indeed strengthened its ascriptive criteria. In 1829, Inner 
Temple required all students who had not matriculated at university 
to pass an examination in history and either Latin or Greek; 
although this requirement was abandoned briefly when the other 
Inns failed to adopt it, the exam had become universal by the last 
quarter of the nineteenth century. In any case, almost three- 
quarters of all Bar students were university graduates by this time. 
On the other hand, the Bar was very slow to concern itself with 
the technical knowledge possessed by entrants. It resisted the 
example of physicians, solicitors, and colonial lawyers, all of whom 
had adopted formal examinations, for the Bar feared that this 
might facilitate entry rather than restrain it and admit the wrong 
kind of person. The exam finally required in 1872 was ridiculously 
easy. Graduates sat it just a few months after leaving university, 
and 80 to 90 per cent. were passing at the end of the nineteenth 
century. The Bar was even less interested in preparing students to 
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practise law than in examining their competence. Although the 
Inns created the Council of Legal Education in the mid-nineteenth 
century, it had only a minimal teaching staff and relied heavily on 
practitioners. It is not surprising that the majority of Bar students 
preferred private crammers. Thus the barriers to becoming a 
barrister remained much the same until after World War Two: cost 
and the particularistic decisions of universities, pupil-masters, and 
(later) heads of chambers. 

Solicitors clearly took a different path toward controlling the 
production of producers. In the absence of substantial ascriptive 
barriers, their numbers seem to have doubled in the first third of 
the nineteenth century. Partly in response, one of the early acts of 
the Incorporated Law Society was to impose a_ professional 
examination in 1836, nearly four decades before the “senior” 
branch did so. This decision to use achievement rather than 
ascription as the principal entry barrier seems to have had its 
desired effect: new practising certificates dropped by almost a 
quarter over the next 15 years, and the number of solicitors 
stabilised for four decades (though other factors, such as falling 
demand, also may have contributed to this decline). Twenty-five 
years after initiating professional examinations (and 10 years before 
the first Bar Final), the Law Society added a second hurdle: the 
Intermediate Examination, taken by articled clerks during their 
apprenticeship (though law graduates were exempt, there were 
very few during this period). Then, in 1906, the Society required a 
third examination in trust accounts, accounting, and bookkeeping. 
Although the pass rate for each examination was very high when it 
first was introduced, all of them declined fairly steadily and were 
approaching 50 per cent. at the beginning of World War Two; 
since all three had to be passed, their cumulative effect was even 
greater. 

The Law Society also was more serious about professional 
education: it instituted lectures for articled clerks in 1833, three 
years before the first professional examination, and progressively 
expanded the offerings at Chancery Lane. Nevertheless, attendance 
was low: articled clerks, like Bar students, preferred private 
crammers; and little instruction was available outside London and 
a few major provincial cities. In response, the Law Society made 
two major changes in 1922: it required a compulsory year of 
lectures prior to the intermediate examination, and it subsidised 
such instruction at provinicial universities. By contrast, with its 
concern for technical competence, the Law Society did little to 
raise ascriptive barriers. Individual exemptions were granted freely 
from the preliminary liberal arts examination imposed in 1861 (30 
years after Inner Temple had required a similar examination of Bar 
students), and categorical exemptions rapidly proliferated, not just 
for university matriculates but also for those who passed a host of 
other exams. The proportion of solicitors with university degrees 
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remained small: less than a fifth of all entrants in the first decade 
of the twentieth century (when three-quarters of all new barristers 
were baccalaureats), less than a third as late: as World War Two. 
At the same time, it must be recognised that preparation for the 
three professional examinations itself was costly and became an 
important, if indirect, barrier to those who could not afford to 
study full time or pay the crammers. 

How effective were the divergent strategies of barristers and 
solicitors in controlling the production of producers? In answering 
this question, it is essential to bear in mind the impact of 
extraneous events, the most important of which were the two 
world wars. Nearly a quarter of all solicitors served in World War 
One; 588 were killed and 669 seriously wounded (nearly a tenth of 
all practitioners). The next generation of solicitors was affected 
even more seriously: more than half of all articled clerks served, of 
whom 358 were killed and 458 seriously wounded (perhaps a third 
of all clerks). But though these losses were inflicted on the 
profession, it also bears some responsibility for failing to respond 
to them by admitting more solicitors after the war (even 
though pass rates on the professional examinations did increase 
dramatically). In addition to those killed and disabled, there was a 
shortfall in production of 1,700 solicitors, if the 10 years beginning 
in 1914 are compared to the previous decade. The experience of 
World War Two was similar: more than 500 solicitors and clerks 
were killed, and there was a shortfall in production of more than 
1,500. 

Together, professional supply control and extraneous tragedies 
had a dramatic effect on the number of solicitors. The rapid 
increase in the production of solicitors in the first third of the 
nineteenth century (3-1 per cent. a year) halted abruptly in 1835— 
coincidentally (if not consequentially) the year before the first 
professional examination was administered. The profession remained 
virtually static for the next third of the century. Though there was 
some growth in the 1870s and 1880s, it slowed to almost nothing in 
the next 25 years. Solicitors suffered an annualised loss of 1-7 per 
cent. between 1913 and 1920 and experienced virtual stasis between 
1939 and 1952. The result was that solicitors entered the post-war 
period (1948) with almost exactly the same number (15,567) as had 
been in practice more than half a century earlier (15,090 in 1890). 
Statistics for the practising strength of the Bar before the 1950s are 
sadly inadequate. Nevertheless, available data show the number of 
barristers doubling between the first and the last quarter of the 
nineteenth century, declining by one fourth following World War 
One, and remaining at that depressed level until well after World 
War Two. 


II 


The post-war period, and especially the last two decades, witnessed 
a major transformation in both the means and the extent of control 
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over the production of producers. The distinctive characteristics of 
barristers and solicitors continued to colour their different responses, 
but at the same time the overwhelming changes both branches 
confronted induced a significant convergence between them. Some 
ascriptive barriers to the Bar were lowered, and achievements were 
emphasised. The £100 deposit on admission to an Inn was 
eliminated for most students, the £50 stamp duty on call was 
abolished in 1947, and other fixed fees became less burdensome as 
a result of inflation. Although the Bar formally required a university 
degree in 1975, the growth of tertiary education and, more 
importantly, government grants to undergraduates made it easier 
to obtain this credential (which nearly 90 per cent. of entrants 
already held in any case). Nine years later the Bar.added the 
requirement of a Iii degree (although once again few students 
with a lower degree were passing the Bar examination and finding 
a pupillage and tenancy). 

The Bar also began to relate entry barriers more closely to 
technical competence. Students without a law degree now have to 
spend a year studying law in a polytechnic (often without further 
government support) and pass an additional examination. Not 
surprisingly, 84 per cent. of intending practitioners called in 1983 
were law graduates. Thus legal education has become the principal 
barrier to qualifying as a barrister, a point to which I return below. 
All entrants must take a year of vocational training prior to the 
final examination, and the number of places available at the Inns 
of Court School of Law has been limited in recent years ‘(although 
students can study elsewhere). On the other hand, final examination 
pass rates remain high: nearly 90 per cent. of intending practitioners 
succeeded on their first try in the early 1980s, although the 
proportion has fallen significantly in the last few years. 

Yet the Bar certainly has not relinquished all control to the 
academy. Three major entry barriers remain, which traditionally 
have been more ascriptive and less subject to external influence. 
First, the Bar mandated a one-year pupillage in 1959 and, six years 
later, prohibited pupils from taking briefs during their first six 
months. Although the pupillage fee declined in importance after 
the war and was abolished in 1975, maintenance during this year 
remains a serious problem, since no government grants are 
available, Inn scholarships are few in number and inadequate in 
amount, and briefs are hard to obtain even in the second six 
months. Furthermore, a bottleneck has developed as those seeking 
pupillages have multiplied rapidly, while the number of barristers 
willing to act as pupilmasters has remained constant. Although the 
Bar maintains that every intending practitioner is placed, competition 
has intensified, and personal contacts and ascriptive characteristics 
clearly weigh heavily. 

Secondly, and more important, the Bar requires every private 
practitioner to obtain a tenancy. Like pupillage, this became a 
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problem only recently. In the nineteenth century, fledgling barristers 
simply opened their own chambers; but this would be prohibitively 
expensive today, and in any case a new barrister practising alone 
would attract very little business. In’ the early twentieth century, 
natural attrition from a relatively static profession created space for 
all who wanted to enter. But the rapid growth of Bar students and 
pupils in the last two decades has disrupted this accommodation. 
The problem of tenancies is unique to England as well as to the 
post-war period: advocates in Scotland and barristers in some 
Australian states practise individually; office space and assistance 
by a pool of clerks are available to all new entrants. By contrast, 
the present shortage of tenancies in London is both severe and 
chronic. Until recently, all London chambers were located in one 
of the Inns; even now only five of the more than 200 London 
chambers have moved outside, and several of those sets also are 
“outsiders” in terms of political orientation or racial composition. 
But chambers within the Inns are grossly overcrowded, partly 
because much of the property is rented to tenants other than 
barristers. In the six years between 1975 and 1981, when the Bar 
grew 28 per cent., available space in the Inns grew only 8 per cent. 
As a result, every year since 1965 there has been a shortfall in the 
tenancies available to barristers completing their pupillages, 
sometimes by as much as 50 per cent. More than 100 qualified 
barristers (approximately a third of the number starting practice 
annually) have occupied the amorphous status of floaters ever since 
the Senate began keeping records in 1974. This physical shortage 
of space (which is largely the Bar’s own doing) has greatly 
intensified competition for entry, increasing the weight that heads 
of chambers give to ascriptive qualities in accepting tenants and 
discouraging many students and pupils from entering private 
practice. 

The third barrier confronting the qualified beginner also is 
peculiar to the Bar: because private practitioners cannot be 
employed, they must find business on their own. The difficulties of ` 
doing so remained acute in the early post-war period: most 
barristers lost money in their first year and made only a nominal 
amount in their second. Not surprisingly, almost a third of those 
who entered practice in 1950-51 had abandoned it five years later. 
And between 1955 and 1959, the number of barristers with less 
than 10 years’ experience who left practice ranged from half to 
three-quarters of the number entering practice that year. In this 
respect (and others), barristers resembled small-scale entrepreneurs, 
most of whose businesses fail, rather than professionals, who make 
a lifetime commitment to a career. Yet the situation of the novice 
improved dramatically in the 1960s and 1970s as a result of the 
growth of legal aid, which ensured at least a minimum level of 
subsistence. Juniors with less than nine years’ experience, practising 
at the family, common law, or criminal Bars in London, or on 


JAN. 1986] THE DECLINE OF PROFESSIONALISM? 9 


circuit, obtained between 59 and 72 per cent. of their income from 
public sources in 1974/75. Consequently, departures from practice 
of those with less than 10 years’ experience dropped dramatically 
after 1959; although absolute numbers have risen slightly since 
1976, they still represent only a tenth to a quarter of those starting 
practice. 

Solicitors responded differently to the post-war environment. 
The principal ascriptive barrier to becoming a solicitor, articles, 
underwent significant change. Out-of-pocket costs fell with the 
abolition of the stamp duty in 1947 and the gradual disappearance 
of premiums around 1960. The length of articles was reduced by a 
year for both graduates and non-graduates; but since the former 
now greatly outnumber the latter, the effective period of 
apprenticeship has been cut from five years to two. More important, 
clerks began to receive salaries: £200 in the 1950s, £500 in the 
1960s, £1,600 in 1976, and £3,000 to £4,000 today, although this 
still is insufficient for maintenance. On the other hand, obtaining 
articles (like finding a tenancy for a pupil) has become a significant 
problem for the first time. Because the number of law graduates 
seeking articles increased rapidly, while the number of solicitors 
qualified and willing to take on clerks remained fairly constant, 
competition for articles intensified. Firms receive dozens of 
applications for each position, students write even more letters in 
order to obtain a place, and those with contacts fare far better than 
those who use more universalistic methods, such as the Law 
Society Register or a university appointments board. The scramble 
for articles serves both to distribute law graduates across the 
hierarchy of solicitors and to discourage those with poorer degrees 
earned at less prestigious institutions from seeking to enter private 
practice. 

Primarily for symbolic reasons, the Law Society has refrained 
from formalising the academic barriers to entry. It still is possible 
for mature students to become solicitors without obtaining A 
levels, although the proportion of entrants who do so is insignificant. 
Similarly, a university degree is not required, although more than 
90 per cent. of new solicitors now are university graduates, and 
almost all of these are law graduates (compared with only a 
quarter. in 1949). Thus, the two branches have converged in fact, if 
not in rule. All aspiring solicitors, like all barristers, must complete 
a vocational year, but almost three-quarters of the students at the 
Law Society’s College of Law had local authority grants in 1980 
(though the proportions have dropped with rate capping and 
central government cuts). The rapid growth in the prevalence of 
legal. education also has reduced the significance of professional 
examinations in controlling quality and numbers. The nine out of 
ten entrants with law degrees are exempt from the C.P.E. (which 
replaced the intermediate examination in 1980). More important, 
the high proportion of examinees with a legal education seems to 
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be correlated with a rise in the pass rate on the final examination 
from an all-time low of 48 per cent. in 1952 to a high of 74 per 
cent. in 1977, a level approaching that of the Bar final, which 
historically has been much easier. Yet solicitors still are more 
serious than barristers about ensuring technical competence: the 
Law Society has imposed a requirement of 48 hours of continuing 
education in the first three years of practice; thé Senate, on the 
other hand, told the Royal Commission that post-qualification 
education would not be “appropriate” to the circumstances of the 
Bar. i 

Both’branches of the profession thus have lost to academic legal 
education much of their control over the production of producers. 
It would be hard to overestimate the importance of this 
transformation. First, it is a transfer of the locus of control: from 
professionals and their association to universities and polytechnics 
and the governmental bodies that determine their enrolments and 
funding. Secondly, because public education consistently has been 
more universalistic than private associations or individuals, this 
transfer largely eliminated the principal ascriptive barrier to the 
profession: the exclusion of half the population on the basis of 
gender (just as American law schools in the early twentieth century 
opened that profession to the sons of immigrants). Half a century 
before Parliament compelled the profession to admit women and 
long before the academy became the principal mode of professional 
qualification, University College, London, allowed women to read 
law. In 1967, when women were 5 per cent. of the Bar and 3 per 
cent. of solicitors, they were 17 per cent. of entering law students 
at university and 11 per cent. at polytechnics. They were 45 per 
cent. of all domestic university undergraduate law students enrolled 
in 1983-84 and 47 per cent. of full-time domestic law students 
admitted to polytechnics for the autumn term 1984. Thus women 
reached virtual parity with men inside the academy in about two 
decades. 

The third element of this transformation of the institutional 
structure of control is the growing heterogeneity of the academy. 
Prior to World War Two, academic legal education was concentrated 
at Oxford, Cambridge, and the three London colleges, which 
together enrolled three-quarters of all students; the remainder 
(mostly articled clerks preparing for Law Society examinations) 
were distributed among the seven older provincial universities. By 
1980-81, Oxbridge had fallen to 12 per cent., London (even with 
two more faculties) had 9 per cent., the older provincial universities 
enrolled 24 per cent., 11 other universities (both pre-war and post- 
war) had launched law courses with 22 per cent. of the students, 
and the 24 new polytechnic law programmes enrolled a third of all 
students. Nor surprisingly, the convergence of three factors—a 
government eager to provide social services (of which education 
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interested in expanding, and women determined to pursue careers— 
produced a dramatic increase in law enrolments, perhaps the most 
dramatic ever experienced in any country. In 1938-39 there were 
1,515 undergraduate law students; in 1980-81 there were 12,603 
full-time students (and another 3,375 part-time, external, or mixed 
degree students)—more than an eightfold increase. In the United 
States, law school enrolment expanded more slowly even during 
the period of most rapid growth (1890 to 1927) and has increased @ 











only threefold since World War Two. te aD EN 
Yet though supply control had beer tranti jatt was 
being exercised, if now by the aca y.. taw departmens-pyere 


Pà 


receiving between 10 and 20 appligdtionSaper place-in- the )19703; 
and though much of this imbal iultiple 


cE ysyexplained--by~ 
applications, little more than 40 perch wat 


_all applicants“at 











a place anywhere. Furthermore, adio; Eequlyg ent to 
graduation. Although at least nine out of f@suniversitye#iwW students 


graduate, and perhaps as many as 19 out of 20, orily three-quarters 
of full-time polytechnic students complete their courses and about 


a third of part-time students. 
m LpR2lel 


Let me summarise these changes in control over the production of 
producers as a preface to examining their consequences. Out-of- 
pocket fees, which had been a significant barrier in the nineteenth 
century, diminished in importance in both branches. The formal 
educational requirements of the two branches converged in a law 
degree and a year of professional training, while local government 
grants became widely available to defray the cost of the former, if 
not always the latter. The solicitors’ final examination came to 
resemble the Bar final as a hurdle that most law graduates’ could 
expect to overcome. And the attrition of qualified barristers during 
the early years of practice because of insufficient business declined 
with the growth of legal aid. Nevertheless, significant differences 
still separated the two branches. If it was difficult to obtain 
apprenticeships in both, it was harder to find a pupillage. Articled 
clerks could expect to live on their salaries; pupils had to find other 
sources of income. Most important, there were enough jobs for 
most who wanted to be assistant solicitors but not nearly enough 
tenancies for beginning barristers: ’ 

These changes in the structure of supply control had an 
extraordinary impact on the rates of entry into the two branches 
after the war. Although there was some catch-up in-starts at the 
Bar for the first five years, the numbers began to decline by 1950. 
The efficacy of supply control is visible in the fact that the Bar 
actually shrank each year from 1955 to 1961, a total decline of 5 
per cent., and the number of new solicitors admitted in 1950 was 
not ‘attained again until 1965. Then the changes described above 
began to: take effect as the number of first law degrase =} d 
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from 1,072 in 1965 to 3,564 in 1980, or 232 per cent. Starts at the 
Bar, which averaged 104 a year between 1955 and 1964, rose to 
150 between 1965 and 1969, 246 between 1970 and 1974, and 317 
between 1975 and 1984—a threefold increase. The total number of 
barristers in private practice, which declined at an annualised rate 
of 0-7 per cent. between 1954 and 1961, grew at 3-5 per cent. a 
year between 1961 and 1969 and at a staggering 8-2 per cent. a 
year between 1969 and 1978, before slowing to 3-2 per cent. a year 
between 1978 and 1984. The number of private practitioners 
increased from 1,918 in 1961 to 5,203 in 1984, or 171 per cent. Yet 
the lower rate of growth in the last five years suggests that the Bar 
did not entirely lose control over supply; and the fact that the ratio 
of starts to calls (of barristers domiciled in the United Kingdom) 
declined after 1975-76 is consistent with my contention that the 
Bar’s restriction on the number of tenancies remains a significant 
barrier. 

Solicitors display a pattern of growth that is similar in gross but 
different in detail. The post-war catch-up, during which an average 
of 900 solicitors were admitted a year, ended in 1950. For the next 
14 years, the average annual number of admissions fell to 701, as a 
result of which the profession grew at an annualised rate of only 1 
per cent. during the 1950s. Thereafter admissions increased rapidly: 
an average of 1,120 a year between 1965 and 1969, 1,777 between 
1970 and 1974, 2,391 between 1975 and 1979, and 3,380 for the 
first two years of this decade, before declining to 2,522 between 
1982 and 1984. As a consequence, the profession grew at an 
annualised rate of 2-4 per cent. between 1959 and 1968 and 5-9 per 
cent. between 1968 and 1982, although growth has fallen off in the 
last two years. The total number of solicitors increased 139 per 
cent. between 1959 and 1984. 

Although barristers and solicitors have shown similar periods of 
stasis and change in the last four decades, the differential impact of 
the post-war environment on their strategies of supply control also 
is apparent. Because the Bar relied so heavily on ascriptive criteria, 
it could offer less resistance to the increasing dominance of 
meritocratic ideology; and given its much smaller base, its rate of 
growth inevitably was much higher. But control over the number 
of tenancies by the Inns and by heads of chambers was able to 
slow the growth of the Bar five years before the growth of solicitors 
began to decline. The same forces that produced the unparalleled 
rate of expansion in both branches during the 1960s and 1970s also 
explain why that expansion has levelled off. Law student enrolments, 
which have become the principal bottleneck, are relatively flat. 
Whereas university enrolments grew at an annualised rate of 9-9 
per cent. between 1961 and 1976, they grew at only 1-2 per cent. 
thereafter; polytechnic enrolments grew at an annualised rate of 
65-9 per cent. between 1970 and 1976 but at only 7-0 per cent. 
between-1976 and 1980. Undergraduate enrolment in both university 
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and polytechnic law departments declined slightly between 1982/83 
and 1983/84. Furthermore, the entry of women into law departments, 
which explains much of their growth, has stabilised at just under 
half of all admissions. We can expect both branches to continue to 
grow for several more decades because the rate of production will 
outweigh deaths and retirements in the much smaller cohort of 
older lawyers: over the last 10 years an average of 2,540 solicitors 
have been admitted annually but only 1,107 have left practice; 314 
barristers have started but only 124 have left. But the rate of 
growth will remain constant and gradually decline. In a sense, 
supply control has been re-established through a new mechanism, 
formal education, and at a new level. 

This new mechanism affects not only the size of the profession 
but also its composition. First, the radically different levels of 
recruitment before and after the 1960s have produced a small 
cohort of older lawyers and a much larger cohort of younger 
practitioners. Whereas in 1966 only 34 per cent. of all barristers 
were within 10 years of call, a decade later 57 per cent. fell in this 
category. Similarly, 53 per cent. of all solicitors were over 40 as 
late as 1969, but a mere seven years later 58 per cent. had been in 
practice less than 16 years, which would make almost all of them 
less than 40. It is noteworthy that this imbalance in age distribution 
is considerably more pronounced among barristers, a reflection of 
the fact that supply control initially was more stringent and was 
relaxed more profoundly, as well as of the smaller size of the Bar. 
Although I can only speculate, it seems plausible to suggest that 
the large cohorts of younger lawyers have been and will be 
increasingly dissatisfied with restrictive practices that favour older 
lawyers and with structures of governance that institutionalise 
gerontocracy. 

When the academy displaced the profession as principal 
gatekeeper, explicit reliance on ascribed characteristics gave way to 
an ideology of meritocracy. The great achievement of the academy 
has been to admit women in numbers that now approach those of 
male entrants. As late as half a century after Parliament ended the 
profession’s formal exclusion of women in 1919, they still were 
only 3 per cent. of solicitors and 5-4 per cent. of barristers. With 
the growth of law departments and the even more important 
changes in consciousness wrought by the feminist movement, the 
Bar began to change in the late 1950s. But though the: proportion 
of women grew steadily it also grew slowly and seems to have 
peaked in the mid-1970s at about 15-20 per cent. of starts, or 
about half the proportion of women law students. The number of 
women solicitors, by contrast, did not begin to grow markedly until 
the 1970s; but by 1980 women were the same proportion of new 
solicitors as they were of law graduates. These differences cannot 
be attributed to lesser ability. Incomplete statistics suggest that 
women find it more than twice as difficult as men to gain admission 
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to law departments and that women law students do just as well as 
men in obtaining honours degrees. Two factors seem responsible 
and hard to separate. First, barristers still make particularistic 
decisions about entrants. Women encounter greater problems than 
men in securing pupillages and many more obstacles in obtaining 
tenancies and business during the early years of practice. The first 
two decisions are in the hands of heads of chambers, most of 
whom are elderly men likely to retain prejudices against women 
barristers. The third is influenced significantly by senior clerks, also 
mostly men, whose patriarchal views may be reinforced by the 
belief that women tenants will bring in lower fees than men and 
thus earn the clerk less income. Where, as in Scotland, advocates 
practise individually rather than in chambers and are served by a 
common pool of clerks, women have become half of all new 
advocates. The other explanation for the low proportion of women 
barristers turns on structural factors rather than individual 
prejudices. It is extremely difficult to combine a career at the Bar 
with family responsibilities, either by working part time or by leaving 
practice and returning after childrearing, whereas employment by 
a firm, a company, or a government office may open one or both 
possibilities to women solicitors. Whether individual or institutional 
biases are dominant, their effect is visible in the fact that women 
law students express a stronger preference than men for becoming 
solicitors and a weaker preference for the Bar. 

The experience of black lawyers has been almost the opposite 
of that of women. Blacks from the colonies have been called to 
the Bar since at least the early nineteenth century, though few if 
any practised in England. Indeed, in 1960, three-quarters of all Bar 
students were from overseas. But with the growth of both law 
faculties and nationalism in the newly independent countries, this 
proportion rapidly declined. At the same time, as the black population 
of England increased so did the number of black barristers, which 
now approximates 5 per cent. of the Bar. Blacks have responded to 
discrimination in the allocation of tenancies and briefs by forming 
all-black chambers serving a largely black clientele. By contrast, 
there is no tradition of black solicitors; indeed, non-citizens were 
not admitted to this branch until 1974. Perhaps because of this, as 
well as the greater difficulty of the solicitors’ examination and the 
larger size of the solicitors’ branch, the approximately 200 black 
solicitors represent only 0-25 per cent. of the profession. Thus, 
paradoxically, the Bar, which relies more heavily on ascriptive 
criteria, has been more open to racial minorities. The shift to 
qualification through the academy also has led to a second paradox. 
On the one hand, the academy has admitted, indeed actively 
recruited, an increasing number of overseas law students, whose 
tuition payments subsidise the cost of educating domestic students 
(just as the fees of overseas Bar students subsidised the Inns in the 
1950s and 1960s). On the other, heightened competition for places 
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in law departments has made legal education less accessible to 
domestic black applicants disadvantaged by inadequate primary 
and secondary schooling. Thus the move from professional 
ascription to academic meritocracy has not greatly eased the path 
for racial minorities. 

Nor has that transformation significantly affected the class 
composition of the profession. The traditional claim of barristers to 
higher social status was derived partly from the higher proportion 
of university graduates and the Bar’s more exclusive ascriptive 
barriers. Yet the emergence of common qualifications for the two 
branches, and particularly the expectation of a law degree in both, 
seem to have erased these differences. Several independent studies 
in the late 1970s confirmed that Bar students and articled clerks 
had very similar class backgrounds. But convergence has been 
achieved by narrowing class composition, not broadening it. One 
reason is the centrality of the academy, which always has selected 
disproportionately from the higher social strata and continues to do 
so even after the creation of the polytechnics. This bias, ironically, 
was amplified by the elimination of another ascriptive barrier— 
gender. As the numbers seeking entry to law departments effectively 
doubled, competition for places intensified. Indeed, because women 
still have to overcome social and cultural barriers, those- who 
succeed tend to come from even more privileged backgrounds than 
men law students. 

Thus the emergence of the academy as the principal gatekeeper 
to the legal profession made a major contribution to eliminating 
gender as an ascriptive barrier but, simultaneously, magnified the 
barrier of class and provided a new legitimation for the barrier of 
race. Furthermore, I would imagine that class and race influence 
which academic institution a student attends and the quality of 
degree the student attains and that these, in turn, determine the 
nature of the apprenticeship and the first position the student 
obtains after qualifying. Thus, the academy not only is more 
selective but also performs the indispensable function of allocating 
graduates to positions within the professional hierarchy and 
justifying that allocation in meritocratic terms. 


IV 


In order to control the market for its services, a profession must 
seek to regulate not only the production of producers but also 
production by producers. This occurs only at a later stage of the 
professional project: an occupational category that limited the 
competitive energies of its own members before they had secured 
an effective monopoly quickly would succumb to outside competitors 
who were not similarly restrained. Control of production by 
producers also can enhance the status of the profession by 
dissociating it from crass economic motives. We can distinguish 
three types of control over production by producers: the definition 
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and defence of the professional monopoly against external 
competitors; the elaboration of restrictive practices limiting internal 
competition; and the manipulation of demand by clienteles. These 
tend to occur sequentially. 

The legal profession’s attempt to define its monopoly is 
complicated by the existence of two branches concerned to patrol 
the boundaries that divide them as well as those that exclude other 
occupations. During the course of the nineteenth century barristers 
and solicitors reached an accommodation (though not without 
considerable dissension): solicitors ceased to challenge the Bar’s 
exclusive right of audience in the higher courts, and barristers 
relinquished any claim to perform conveyances or to serve clients 
without the intermediation of solicitors. The Bar has been very 
successful in defending its turf, perhaps because advocacy occupies 
the core of the profession’s identity and is a highly visible activity, 
whose elaborate ritual and arcane language proclaim the esoteric 
qualities of law. Furthermore, solicitors share with barristers a 
common interest in excluding outsiders from the courts. 

On the other hand, barristers and solicitors are opposed in their 
struggle over the right of audience in the higher courts, which 
traditionally also has conferred eligibility for appointment to the 
Bench, not only a prize for those few who attain it but also an 
important foundation for the Bar’s collective claim to superior 
status. The greater difficulty of justifying a monopoly against fellow 
lawyers may help to explain the vigour with which the Bar opposed 
nineteenth-century proposals for common training with solicitors. 
Yet the recent convergence of the two branches in terms of 
background, education, and qualifications may weaken the Bar’s 
defences. At the same time, the erosion of supply control among 
solicitors may stimulate the latter to press their claims more 
strongly. The historic compromise between the branches survived 
the Royal Commission inquiry, in which the Law Society 
(unsuccessfully) sought only a modest expansion of solicitors’ rights 
of audience. But the threat of losing the conveyancing monopoly 
led to an immediate demand for equality with barristers. Although 
the Government summarily rejected this claim, its concern to cut 
costs, together with the fact that it presently pays for half of all 
barristers’ services, renders the Bar’s monopoly precarious. Even if 
not abolished, it still may be eroded through the progressive 
expansion of lower court jurisdiction, increased use of employed 
lawyers (solicitors as well as barristers), and the grant to solicitors 
of specific, if not general, rights of audience. Nevertheless, 
barristers may preserve a good deal of the market for higher court 
advocacy by means of informal conventions despite the demise of 
formal rules. 

Solicitors always have had greater difficulty defining and defending 
their monopoly. Much of what they do is less visible and less 
obviously technical than High Court advocacy. Unlike lawyers in 
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the United States and Canada, solicitors never have claimed a 
monopoly over legal advice. Furthermore, whereas solicitors have 
been quite restrained in challenging the Bar, lay competitors have 
been far more aggressive in invading the domain of solicitors. 
Banks and trust companies, accountants, estate agents, companies, 
and trade unions all perform solicitors’ work for their customers, 
employees, and members. The lay public also seem less tolerant of 
the solicitors’ monopoly than they are of the barristers’ rights of 
audience, perhaps because consumers encounter the former more 
often and more directly. Public resentment was most visible, of 
course, in the longstanding critique of the conveyancing monopoly. 
As of now, solicitors must share it with a new paraprofession of 
licensed conveyancers; but there is continuing uncertainty about 
the role of banks and building societies. At first impression, this is 
an awesome loss, without precedent in the annals of any other 
profession, for solicitors derive half their income from conveyancing. 
Yet the ultimate consequences are unpredictable. The change will 
be felt more heavily by smaller firms, which typically devote 
greater energy to conveyancing. In order to remain competitive, 
they will have to expand their volume through advertising, 
routinise conveyancing through computerisation, and shift tasks to 
paraprofessionals, all of which will foster concentration and render 
solicitors more like their lay competitors, i.e. less professional. At 
the same time, solicitors may find themselves challenged from 
another direction for the first time in a century. Barristers, pressed 
by their own loss of supply control, threatened by solicitors, and 
perhaps concerned to allay criticism about the wastefulness of the 
divided profession, may renew their demand to deal directly with 
other professionals (such as accountants and employed barristers) 
and possibly even with lay clients. 

The monopoly of each branch is threatened not only by the 
other branch and by outsiders but also from within: by employed 
barristers and solicitors, whose numbers are expanding because 
private practice is able to absorb a declining proportion of the 
influx of new entrants produced by the erosion of supply control. 
The significance of these emergent categories is threefold. First, 
the demarcation between employed barristers and employed 
solicitors is far more tenuous than the line that separates the 
branches in private practice. Not only do both categories share a 
common training but they also may work for the same employer 
and perform similar tasks. Consistent with this, their monopolies 
have converged: employed barristers lack rights of audience in the 
higher courts. Secondly, employed lawyers are less protected from 
competition with other occupational categories: accountants, civil 
servants, city managers, etc. Thirdly, the number of employed 
lawyers is likely to increase by reason of heightened demand as 
well as greater supply: clients (public and private) may prefer to 
employ lawyers rather than retain private practitioners, because the 
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former are cheaper and more easily controlled. And having put 
lawyers on their payroll, employers are likely to add their own 
voices to the call for expanding the rights of audience of employed 
lawyers and for allowing all employed barristers to perform 
conveyances and to brief barristers in private practice without the 
intervention of a solicitor. , 

Lawyers seek to control their market not only by regulating the 
production of services by outsiders (laypersons, the other branch, 
and employed lawyers) but also by limiting competition from fellow 
professionals. Just as barristers were first to control the production 
of producers, so they anticipated solicitors in elaborating a set of 
restrictive practices. Initially informal, these progressively were 
formalised during the nineteenth century as the Bar grew in size, 
and subgroups, such as the circuits, declined in importance. Yet 
formalisation also publicised the rules, rendering them more 
vulnerable to external criticism. Consequently, the Bar recently has 
been forced to relax several of its more conspicuous restrictive 
practices: the two-counsel rule, the two-thirds rule, and barriers to 
practice on the circuits. 

This sequence illustrates the peculiar situation of the Bar: on the 
one hand, the nature of its market makes the restriction of 
competition particularly imperative; on the other, the Bar’s internal 
structure facilitates such restriction through informal means. The 
production and sale of barristers’ services resembles the ideal of 
the free market more than most such exchanges. The performance 
of barristers in court is highly visible to potential consumers (i.e. 
solicitors), and the measures of success or failure are superficially 
clear (if actually ambiguous). More important, the solicitor- 
consumers are themselves professionals and thus unusually well 
equipped to judge quality. And at least some of those consumers, 
the larger firms, possess considerable economic leverage by virtue 
of the amount of business they can offer. In the absence of 
restrictive practices (and without professional control over the 
production of producers), barristers would be driven to compete 
vigorously in terms of price and quality. 

The Bar has minimised this danger in several ways. First, it has 
drastically curtailed competition between younger and older age 
cohorts by means of an artificial barrier, silk, which grants each a 
sub-monopoly. The production of Q.C.s, unlike the production of 
barristers, remains tightly controlled by the Lord Chancellor (who 
himself is a barrister). Secondly, the Bar has dampened horizontal 
competition among juniors. Although barristers still cannot form 
partnerships with each other (much less with solicitors or other 
professionals), the Bar is not simply an aggregation of 5,000 
individual competitors; rather, it is grouped into about 200 London 
sets and another 100 provincial sets, and the latter are distributed 
across two dozen cities, between which there is virtually no 
competition. London sets are kept from proliferating by the formal 
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requirement of a clerk, the informal but effective restriction to the 
Inns, and the limited accommodation available within each Inn. 
Thirdly, the London market is differentiated further by subject- 
matter specialisation. Fourthly, the homogeneity of social back- 
ground and function among barristers and their geographic 
concentration within the Inns (and within similar settings in most 
provincial cities) facilitate informal control. To the extent that the 
Bar has diversified, the divergent elements, especially black 
barristers, tend ‘to form distinct markets. Finally, barristers are 
subject to hierarchic controls that reward conformity to restrictive 
practices: pupils are subordinate to pupilmasters and to those who 
allocate tenancies; younger barristers are subordinate to their head 
of chambers and clerk; juniors who aspire to silk are subordinate 
to judges; and even Q.C.s who seek appointment to the Bench are 
subordinate to the Lord Chancellor and the judges who advise 
him. 

Thus, the very characteristics that allowed the Bar to establish 
control over the production of producers in the first place, and to 
reassert it after the academy introduced more meritocratic entry 
criteria, also allow it to preserve control over production by 
producers through informal means even after the demise of formal 
rules. A silk still insists that a junior be briefed, and the junior still 
demands two-thirds of the leader’s fee. Barristers’ clerks establish 
ongoing relationships with solicitors’ firms, which allow the clerk to 
refer work to other chambers (because no barrister is free or the 
set does not handle that speciality) without fear of losing the firm 
as a future client. A barrister will decline to accept a client who 
already has briefed another unless the latter consents. Barristers 
continue to charge and receive the full brief fee even if the case is 
settled (as most are) and to bill separate fees for multiple clients in 
a single matter even if their representation does not increase the 
complexity of the task. Perhaps most important, the small number 
of chambers, and thus of barrister’s clerks, and the intimate relations 
among the latter allow them to reach informal understandings about 
the level of fees. 

The restrictive practices of solicitors are different in several 
respects. First, the market for solicitors’ services is less freely 
competitive. Although there are many more productive units 
(because solicitors outnumber barristers almost ten to one and 
firms are smaller than chambers on average), the market for 
individual consumers is highly localised. Furthermore, unlike the 
solicitor-consumer of barristers’ services, the individual consumer 
of solicitors’ services is a layperson who is likely to have little prior 
experience of law or lawyers; such a client’s relationships with 
solicitors generally are sporadic rather than continuous; and this 
lay consumer will encounter extreme difficulty in obtaining accurate 
information about price or quality. Consequently, not only does 
the solicitor-consumer have distinct advantages in purchasing 
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barristers’ services, but the solicitor-producer also has distinct 
advantages in selling services to individual consumers (though not, 
of course, to companies or other institutions). It is striking that the 
relationship of each branch to its market is the obverse of the 
stereotype: solicitors are more “independent” than barristers. 
Perhaps, then, one function of restrictive practices is to correct 
this: to make barristers more “independent” of consumers and 
solicitors less so. Such an interpretation draws support from the 
fact that one of the most important restrictions, the regulation of 
fees in contentious matters, is imposed externally. 

Because solicitors are more numerous, geographically dispersed, 
and heterogeneous in background, organisation, and function than 
barristers, restrictive practices also must be more formal. Thus, the 
Law Society promulgated ethical rules long before the Bar felt the 
need to formalise its own etiquette, and it regulated subjects, such 
as advertising and fees in non-contentious matters, that the Bar 
still leaves to informal controls. These rules and others, the 
limitation on the number of partners, the prohibitions on practising 
another occupation, forming a partnership with other professions, 
or even sharing office space with other occupations, the restriction 
on employed solicitors accepting private work from fellow 
employees, all served to dampen intraprofessional competition. Yet 
several of these restrictive practices, like those of barristers, have 
succumbed to attack in recent years. The ceiling of 20 partners was 
lifted in 1967, with the result that 46 firms now exceed that 
number; of these, two have 60 or more, three have 50-59, five 
have 40-49, and 13 have 30-39. Scale fees were abolished five 
years later, although prices stayed level or even rose. And in 1984, 
the Law Society relaxed its ban on advertising, under pressure 
from external critics. 

It seems unlikely that solicitors can continue to suppress 
competition by relying on the informal understandings that have 
worked so well for barristers. First, the same market characteristics 
that allowed solicitors to dominate individual clients also encourage 
a firm that wishes to increase its market share to establish branch 
offices, merge with other firms, cut prices, and engage in aggressive - 
advertising. Legal clinics successfully have pursued such strategies 
in the United States, where the largest, founded just eight years 
ago, now has more than 300 lawyers in 157 offices located in 24 
cities and spends $4-5 million a year on advertising to bring in 
18,000 new clients a month. Secondly, even if solicitors themselves 
are averse to such tactics, they may be forced to adopt them by the 
threat of lay competition, especially now that the conveyancing 
monopoly has been diluted and perhaps broken. Thus, whereas 
barristers may continue to control production by producers through 
informal understandings, solicitors seem likely to face increasingly 
unconstrained competition from both outside the profession and 
within. 
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Historically, lawyers sought to control their market by limiting 
supply before they ‘turned to the alternative strategy of creating 
demand. True, lawyers are at least partly responsible for the fact 
that substantive and procedural laws are so complex that laypersons 
must ‘hire’ professionals both to litigate and to perform non- 
contentious transactions, such as conveyances and the distribution 
of estates. But neither the institutional infrastructure nor the 
legitimating ideology for large-scale demand creation existed before 
the emergence of the welfare state after World War Two. 
Furthermore, it is the recent erosion of professional control over 
the production of and by producers that motivated lawyers to seek 
_ to-stimulate demand. Yet I do not want to overstate the argument 
that professions have shifted from supply to demand as the principal 
locus of market control: lawyers have done so slowly; reluctantly, 
and ineffectively. Once again, the two branches Cveta in their 
strategies. 

In many ways, the Bar has encountered greater difficulty in 
influencing demand. Few people can be persuaded to engage in 
litigation voluntarily. Indeed, the principal sources of increased 
demand for barristers’ services, criminal and matrimonial cases, are 
matters over which the profession has no control whatsoever. On 
the other hand, barristers may be the passive beneficiaries of 
solicitors’ efforts to stimulate demand for their own services. All 
that barristers realistically can do to influence demand is seek to 
ensure that those who must litigate actually do retain counsel (a 
decision that often is made by the solicitor rather than the lay 
client). In pursuing this goal, barristers enjoy certain advantages: 
the State’s obligation to provide legal assistance is less problematic 
in court than outside and less problematic in criminal proceedings 
than in civil; and there are no functional equivalents to barristers 
as advocates (as there are for solicitors as advisors, drafters and 
negotiators). 

The: means of guaranteeing representation, of course, has been 
legal aid. Yet the impetus for its creation cannot be attributed to 
the professional project of market control. First, the inspiration for 
legal aid originated with a Labour Government, not with the legal 
profession. Secondly, the institution emerged at a time when the 
supply of barristers was declining and traditional restrictive practices 
were firmly in place. Nevertheless, the growth of the Bar from the 
early 1960s clearly is inseparable from the expanding legal aid 
budget generated by rising crime and divorce rates, regardless of 
whether legal aid is seen as the cause of eroding supply control, 
encouraging law students to enter the Bar confident that they 
would be able to survive the early years of practice, or as a 
response to numbers that were augmented by other causes. Public 
funds provided 43 per cent. and legal aid more than a quarter of 
the income of the Bar in 1974/75. For all juniors, the proportions 
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were almost a half and almost a third; indeed, juniors with a 
London criminal practice derived more than 90 per cent. of their 
income from public funds in 1976/77, about two-thirds from legal 
aid. 

The State thus paid for the doubling of the Bar. Furthermore, it 
did so without much effort on the part of barristers. Although the 
Bar has urged expanded eligibility and more generous payments to 
barristers, much of the growth of the legal aid budget is attributable 
to extrinsic social phenomena that generate demand for legal 
services, such as crime and divorce. Nor has the Bar had to worry 
about the impact of these new sources of demand on the 
distribution, and particularly the concentration, of business. Legal 
aid work is allocated to barristers in much the same fashion as are 
briefs from private clients: by solicitors dealing with barrister’s 
clerks. Nevertheless, the dependence of the Bar on legal aid does 
pose new and significant problems. First, the State is both more 
powerful and less acquiescent in the Bar’s restrictive practices than 
were many private clients: it sets the fees for legally-aided work 
and decides if a silk is required and whether the latter needs the 
assistance of a junior; these externally imposed conditions may 
tend to become the conventions for private clients as well. 
Secondly, a Bar that derives half its income from the State no 
longer can make as persuasive an argument for its independence 
and altruism—and thus for its claim to be a profession. Ironically, 
the very foundation of the Bar’s strength, its monopoly of advocacy, 
has become a source of dependence. 

In one respect, the situation of solicitors is similar. They also are 
unable to influence the single most important source of demand. 
Conveyancing, which has provided half the income of solicitors for 
at least a century, rises and falls with the economy. Fortunately, 
the dramatic growth in the production of solicitors during the last 
two decades coincided with an equally pronounced (if considerably 
more erratic) increase in the value of housing, superimposed on a 
long-term rise in the prevalence of home ownership and the 
geographic mobility of the population. This partly may explain why 
solicitors have been so passive in the face of incursions by 
accountants and members of other occupations in the fields of tax 
advice, government regulation, and general business counselling. 
However, as real estate values stabilise or decline and solicitors 
lose their conveyancing monopoly, they will have to look elsewhere 
for new demand. 

Unlike barristers, solicitors have not relied heavily on legal aid 
as a source of demand. One reason is that solicitors have earned 
only a quarter of their income from contentious work and only a 
small proportion of this from cases that are likely to be legally 
aided, such as criminal defence (4 per cent.), personal injuries (3 
per cent.), and matrimonial matters (S per cent.). Although 
solicitors render virtually all the legal advice defrayed by public 
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funds, this generates a trivial proportion of their earnings. In 
1975/76, legal aid accounted for only 6 per cent. of gross solicitor 
income. Solicitors remain less interested than barristers in legal aid 
because they find such work relatively unprofitable. Since solicitors 
have rights of audience only in the lower courts, the cases they can 
handle are less serious and consequently command .smaller fees; 
and the legal advice scheme also discourages lengthy or elaborate 
consultations. Legal aid matters. can be handled profitably only 
when they are mass-produced. Consequently, whereas most 
barristers do a fair amount of legal aid work, at least in the early 
stages of their careers, and thus share a collective interest in the. 
institution, only about a third of all solicitors’ firms earn even a 
tenth of their income from this source. 

Other forms of demand creation also pose serious problems for 
solicitors. It is not much easier to persuade individuals ‘to use law 
facilitatively than it is to persuade them to litigate. And whereas 
the potential clients of barristers are solicitors, the potential clients 
of solicitors are laypeople. Even if the latter may be more 
impressionable (a dubious assumption), they also are harder to 
reach because they are more numerous, anonymous, and much less 
interested in legal services. Solicitors thus face a dilemma. They 
can engage in advertising directed at their mass market—the Law 
Society launched several institutional campaigns in the 1970s and 
recentiy allowéd individual solicitors to advertise—but such efforts 
are likely to be expensive and relatively unprofitable, at least 
unless the investment is substantial and continuous over a long 
period. Alternatively, they can focus their informational activities 
on populations likely to need and want solicitors’ services. But this 
strategy also has substantial drawbacks. Even more than advertising, 
it smacks of commercialism and thus endangers the claim of 
solicitors to professional status. And it runs the risk of encouraging 
dependence on the favour of occupations that channel clients to 
solicitors: police, for instance, who advise criminal accused, or 
estate agents who counsel home buyers. (Barristers, by contrast, 
fully control the subordinated occupational category that performs 
a similar function for them—the barrister’s clerk.) 

But the greatest problem is that successful efforts to create 
demand tend simultaneously to affect its distribution. Thus cost- 
effective demand creation not only impairs the solicitors’ image of 
non-commercialism but also intensifies intraprofessional compe- 
tition. Advertising by an individual firm probably is a good deal 
more productive than the institutional campaigns of the Law 
Society, but it benefits only that firm. Direct solicitation of clients 
is still more efficient but has even fewer spill-over effects. The 
problem becomes more acute when public resources are used to 
create demand, for then all qualified producers seem to feel an 
entitlement to share equally in the additional business generated. 
Such a belief may underlie the Law Society’s dissemination of lists 
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of solicitors willing to handle legal aid matters, the rapid 
proliferation of Duty Solicitor schemes, the rosters of solicitors 
who volunteer to work at or take referrals from Citizens Advice 
Bureaux, and the initial hostility of solicitors to law centres (which 
were thought to concentrate publicly subsidised work among 
employed lawyers). Thus, whereas the Bar runs the risk of losing 
its independence when it turns to publicly created demand, solicitors 
run the risk of intensifying intraprofessional competition when they 
turn to demand creation. 


VI 


Both the strategies and the successes of the professional project of 
market control influence, and are affected by, the social organisation 
of the two. branches. We can trace these linkages by examining 
differentiation within the legal professions, the nature of the 
productive unit, and the consequences of both for stratification. 

The nineteenth century was a period of professional consolidation, 
whose end product was the present division into two main branches. 
The category of serjeants (from which judges had been drawn) was 
abolished in 1873. That same year the merger of law and equity 
reduced the distinctiveness of the Chancery Bar and formally 
eliminated the demarcation between solicitors and attorneys. 
Doctors of Law and proctors disappeared with the closure of 
ecclesiastical and admiralty courts. Special pleaders and convey- 
ancers, who had emerged several hundred years earlier in response 
to the enormous complexities of pleading and of encumbering and 
transferring land, had vanished by the end of the nineteenth 
century. Thus, the rationalisation of courts and the decline in 
certain legal functions reduced professional differentiation. 

Yet the fundamental division of the profession into two branches 
persisted and even rigidified (though it did not fully survive 
transplanting to any of the colonial legal systems that Britain 
created during this period). For the relationship between barristers 
and solicitors, though often tense, is basically symbiotic. Solicitors, 
for their part, enjoy economic leverage. Larger firms wield 
considerable patronage through the distribution of briefs. Smaller 
firms derive less legitimate economic power from their ability to 
delay payments to barristers, although the Bar recently has begun 
to retaliate. Barristers, on the other hand, can decline or return 
briefs and control the scheduling of work. And the greater 
economic security of solicitors is counterbalanced by the superior 
social status of barristers, a composite of history, ascribed 
characteristics, functions, conventions of deference, the visibility of 
a few stars, and an exclusive relationship with the Bench. 

If the division into two branches seems relatively fixed, there 
have been significant changes in differentiation within each. The 
Bar always has been more centralised. Until recently, the higher 
courts in which barristers practise sat primarily in London and 
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made only brief forays outside. The principal educational 
institutions, the Inns of Court (and later their School of Law), also 
are located in London. And barristers’ clients were either London 
solicitors or the London agents of provincial solicitors. Consequently, 
virtually all barristers practised in London until the end of the 
nineteenth century. Yet with the growth of provincial courts and 
the decline of circuits, provincial chambers expanded rapidly, 
containing a quarter of the Bar by the 1950s and nearly a third 
today. Solicitors, by contrast, serve clients who are scattered 
throughout the country (especially given the dominance of 
residential conveyancing). They are excluded from the higher 
London courts. And by the end of the nineteenth century they had 
established educational institutions for articled clerks in a number 
of provincial centres. It is not surprising, therefore, that the 
distribution of solicitors for the last hundred years has been the 
inverse of the present distribution of barristers: two-thirds have 
practised in the provinces and only a third in London. On this 
measure, as on others, the Bar has greater social cohesiveness 
(although less’ than it had in the past), a fact that may help to 
explain the different role of professional associations in the two 
branches. 

A second parameter along which differentiation has increased is 
employment. Although we lack adequate data, it seems unlikely 
that any barristers were employed until the beginning of the 
twentieth century, at the earliest. Today, approximately half those 
called to the Bar are employed by government or private enterprise. 
Some solicitors always have been employed in private practice; 
more recently, they have been employed by government (especially 
local government) and by commerce and industry. Consequently, 
employed solicitors rose from a quarter of those holding practising 
certificates in 1939 to a third in 1957 and a half today. Furthermore, 
since many employed solicitors do not take out practising 
certificates, the proportion must be even larger. Nevertheless, 
although employed solicitors are a larger fraction of their 
branch, employed barristers are more differentiated from private 
practitioners. Employed barristers need not complete a pupillage, 
they lack rights of audience, they do not observe Bar etiquette and 
are not subject to Bar discipline, and few ever enter private 
practice (though movement in the other direction is possible). 
Solicitors, by contrast, suffer no disabilities by virtue of employment. 
And though there is relatively little mobility between private 
practice and employment by public or private entities, all private 
practitioners spend at least three years as assistant solicitors 
employed by firms, and most spend the bulk of their professional 
lives as partners employing assistant solicitors. Thus, the growth of 
employment, like the geographic shifts described above, has had a 
greater effect ‘on the social integration of the Bar than on that of 
solicitors. 
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The category of private practitioners is further differentiated in 
terms of clients served and subject matter handled. Here, again, 
the Bar has changed more profoundly. Not only is the Bar as a 
whole more dependent on public funds, but the degree of 
dependence varies greatly with the barrister’s age and speciality: 
from 1:5 per cent. of the income of London Chancery and specialist 
Q.C.s to 91-7 per cent. for London juniors with a criminal practice. 
Thus, even many “independent” practitioners are virtually employed 
by the State at the beginning of their careers. Most solicitors, by 
contrast, earn little or none of their income from legal aid; but the 
5 per cent. who specialised in such matters earned a third of the 
£100 million in public funds paid to solicitors for contentious 
business in 1980/81. Thus, both branches are witnessing the 
emergence of a dual market, one public and the other private, 
though the lines of division are very different. 

Barristers and solicitors also differ in the nature and extent of 
their subject matter specialisation. Barristers’ chambers tend to 
specialise, rejecting briefs that fall outside their expertise. Most 
solicitors’ firms are more generalist, although individual lawyers 
will specialise within the larger firms. Indeed, almost all smaller 
firms (which contain the vast majority of private practitioners) 
perform the same broad range of work, the core of which is 
conveyancing; in this they resemble the local greengrocer, 
chemist, or stationer, whose market niche depends on geographic 
convenience. This difference between the branches presumably 
reflects the fact that the clients of barristers are solicitors, who can 
channel work to specialist chambers, whereas the clients of solicitors 
are laypeople, who must be offered a full range of services in order 
to attract and retain their business. Thus, a profession that had 
only three main divisions at the turn of the century (the Bench, the 
Bar, and solicitors) now has many more—employed barristers and 
solicitors, private practitioners who rely largely on public funds, 
specialist chambers, and academic lawyers. 

When we turn from the social organisation of the profession as a 
whole to the structure of the units within which private practitioners 
produce services, we find further changes in both size and 
composition, as well as significant differences between the branches. 
As a result of changes in the market for their services (in both 
supply and demand), solicitors’ firms have grown and their 
membership has altered. In 1802, the median solicitors’ firm had 
1-2 principals. A century and a half later the median firm had only 
2:5 principals, three-quarters of all firms had fewer than four 
principals, and 93 per cent. had fewer than six. Even in 1979, 58 
per cent. of all firms had only one or two principals, and 82 per 
cent. had fewer than five. Thus the bulk of solicitors’ services still 
are produced within relatively small units. To the extent that this 
situation reflects the comfortable market niche secured by the 
conveyancing monopoly, it is likely to change as a result of 
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incursions by licensed conveyancers and the competition this fosters 
among solicitors (consequences that will be even more pronounced 
if banks and building societies are allowed to perform conveyances). 
As the erosion of market control makes it more difficult to extract 
the customary profits from clients, solicitors will be forced to 
intensify the extraction of surplus value from subordinates, a 
development I discuss further below. Competition also fosters 
concentration. One likely trend is the proliferation of suburban 
branch offices; in 1978, a third of all firms already had at least two 
offices, and a tenth. had three or more. Furthermore, even if the 
median productive unit has remained small, a few large firms have 
emerged since World War Two. I found none with more than 10 
principals prior to the War and only a dozen with as many as five. 
Yet five firms had 10 or more principals by 1950,.12 had reached 
this level by 1960, 10 had at least 20 principals by 1970, and 46 are 
this large today, the largest containing more than 200 solicitors. 
More than 3,000 solicitors, or 7 per cent. of those holding practising 
certificates, belong to:these 46 large firms. Amongthe 29 City 
firms with at least 20 principals, 20 had offices abroad—an average 
of 2-6 branch offices per firm. l 

The growth of these larger firms is partly a response to the size 
of their clients and the need to specialise in order to handle: more 
complex and more varied legal problems. But it also is related to 
changes in the use of subordinated labour, the explanation for 
which is both historical and economic. During the 1960s, managing 
clerks waged a partly successful campaign to professionalise. Legal 
executives, as they now were called, made somewhat awkward 
employees, for they were the same age and gender as their 
employers and often derived from a similar social class, some were 
just as well trained, and they stayed long enough to expect 
advancement. The tensions within this relationship have been 
ameliorated in two ways. First, the role of legal executive has been 
significantly feminised: almost half the “fellows” admitted by the 
Institute of Legal Executives in 1983-84 were women. The sexual 
division of labour and the patriarchal subordination of women both 
reinforce the male employer’s authority. Secondly, some legal 
executives have been replaced by assistant solicitors; though 60 per 
cent. still are male, all are temporary employees, moving either up 
to partnerships or out to other positions. Their transitory 
subordination is more easily justified as training. The enormous 
increase in the production of solicitors, together with the rule 
requiring all new entrants to work as employees for three years 
before setting up on their own or in partnership with another, has 
provided a constant supply of eager recruits. There has been a 
concomitant decline in the number of new ILEX fellows since the 
1960s and in the numbers of new ILEX students and associates 
since the 1970s. In the 10 years 1966-76, the number of legal 
executives remained constant, while the number of articled clerks 
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increased by a third and the number of assistant solicitors by 
almost 90 per cent., with the result that the ratio of assistant 
solicitors to principals rose while the ratio of legal executives to 
principals fell. 

These changes in the labour force may have been motivated by 
considerations of profitability as well as the fact that trainee 
solicitors were more available and perhaps more docile. The 
difference between the cost of labour to firms and its price to 
clients, i.e. the surplus value extracted, is greatest for assistant 
solicitors and least for legal executives, with articled clerks falling 
in between. The profitability of using the labour of assistant 
solicitors also increases with firm size. And so does the ratio of 
assistant solicitors to principals: in 1976, the average firm with 10 
principals or more had twice as many assistants per principal as the 
small firms (though only a third again as many legal executives); in 
1984/85, the average firm with 60 principals or more had two and a 
half times as many assistants per principal as the firm with 20-30 
principals. This more intensive and extensive exploitation of 
subordinated labour undoubtedly is part of the reason for the 
higher incomes enjoyed by principals in the larger firms. At the 
same time, only the larger firms can grow at a rate that holds out 
to assistants the possibility of a partnership whose rewards outweigh 
the sacrifices of a prolonged apprenticeship. If I am right in 
attributing the growth of solicitors’ firms to the relative availability, 
pliancy, and profitability of assistant solicitors as subordinates, then 
we can expect further divergence between small and large firms in 
terms of the labour they employ. Solicitors may be dividing into 
the two separate hemispheres that characterise the American legal 
profession. 

The structure of practice at the Bar has changed even more 
radically but in different directions. Although most nineteenth- 
century barristers (like most solicitors) practised alone, by the late 
1950s the average set contained more than seven barristers in 
London and five in the provinces. These figures have grown 
steadily to more than 16 barristers per set in London today and 12 
in the provinces. The emergence of large sets is a recent 
phenomenon: only five per cent. of London sets had more than 15 
barristers in 1965, whereas half did so by 1976. Today, nearly 
three-quarters of London sets contain 15 or more barristers 
(excluding those in Lincoln’s Inn, where Chancery practices tend 
to be smaller), and so do more than half of all provincial sets. 
Furthermore, unlike solicitors, few barristers still practise in small 
groups: a quarter of all London sets and half of all provincial sets 
contained fewer than six barristers in 1961; but now only 3 per 
cent. of London sets and 9 per cent. of provincial sets contain 
fewer than five barristers. On the other hand, only two of the 336 
sets have 30 barristers or more, and the largest, with 45, does not 
begin to approach the size of the larger solicitors’ firms. ` 
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Chambers have grown for some of the same reasons that 
impelled the expansion of solicitors’ firms. Size confers its own 
prestige; and, together with internal diversity (both subject-matter 
specialisation and length of experience), it attracts and keeps 
business. Like firms (if to a lesser degree), chambers can benefit 
from economies of scale in the use of computerised billing and 
word processing. But the central dynamic of growth has been 
different because of the absence of subordinated labour: barristers 
in private practice cannot be employed (though young barristers 
may devil for older members of their chambers), and the barrister’s 
clerk is an independent contractor, not an employee. Partners in 
solicitors’ firms have a deep interest in the clerks they accept for 
articles and the assistant solicitors they hire: both will be performing 
work for which the partners are responsible and also are candidates 
for partnership. Barristers who take pupils and heads of chambers 
who fill tenancies undoubtedly are concerned with the quality of 
their choices, but not for these reasons. On the other hand, young 
barristers are acutely affected by the prominence of the older 
barristers in their chambers and the entrepreneurial skills of their 
clerk, for it is these that attract most of the work the new recruit is 
likely to obtain. 

But the greatest difference between chambers and firms is the 
role of the barrister’s clerk. Whereas the work of legal executives 
closely resembles that of solicitors, the barrister’s clerk performs 
no legal functions. And whereas the legal executive is only 
minimally differentiated from the solicitor in terms of class and 
training and even may aspire to become a solicitor, the barrister’s 
clerk generally comes from a working class background, has no 
education beyond secondary school, and never becomes a barrister. 
Yet despite these differences, the clerk is less subordinated than 
the legal executive or trainee solicitor and is a petty bourgeois 
rather than an employee. He (less than 10 per cent. are women) 
wields considerable power over the younger members of chambers: 
allocating briefs when solicitors have not specified a barrister or 
when the preferred barrister cannot accept the brief or has returned 
it; and influencing the selection of tenants, particularly from among 
pupils. He also earns a good income, more than most of the junior 
barristers in his chambers. 

Most important, whereas solicitor’s firms have grown, in part, 
because partners seek to enhance their profits through subordinated 
labour, the expansion of barristers’ chambers redounds primarily to 
the economic benefit of clerks. Since most clerks are paid a 
proportion of the brief fee and each set contains only one senior 
clerk (though he may have to pay the salaries of the junior clerks), 
the senior clerk’s income varies directly with the number of 
barristers in the set. Consequently, clerks certainly have not been 
unhappy about the lack of space in the Inns, which has inhibited 
the fission of sets. Given this space shortage, economies of scale, 
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the self-interest of clerks, the prestige that attaches to growth and 
size, the commercial advantages of internal differentiation, and the 
relative absence of economic tensions within chambers because 
barristers do not share profits, we can expect further expansion. 
Yet though the unit of production has grown in both branches, this 
growth has very different meanings. For solicitors, it signifies the 
intensification of capitalist relations of production and a widening 
division between the larger firms that have followed this route and 
the smaller firms that have not. Although the prohibition of 
partnerships and employment at the Bar precludes this development, 
the growth of chambers does signify an intensification of hierarchy 
as greater power accrues to both the head of chambers (advised by 
other senior tenants) and the senior clerk. 

Inevitably, the forms of differentiation traced above also structure 
inequality within the profession. It is essential to distinguish 
stratification that is relatively permanent, and therefore threatens - 
professional cohesion, from situations where assignment to a 
stratum is temporary, and mobility can strengthen professional 
integration. Geography affects the power, wealth, and status of 
practitioners in both branches, but these differences appear to 
generate more tension among solicitors, perhaps because the 
majority are located in the provinces while professional advantages 
are concentrated in London. However, the principal division among 
solicitors is firm size, which reflects clients served and functions 
performed and affects solicitor income and status. There appears to 
be little movement between large firms and small. Furthermore, 
recruitment to the larger firms seems to be influenced strongly by 
the academic institution attended and the degree attained, both of 
which correlate with background variables such as class. This form 
of stratification is almost certain to intensify with the proliferation 
of large firms and their continued growth. Although barristers’ 
chambers also differ by size and speciality, these variables do not 
appear to define as strongly the status of individual barristers 
within them, and there is increasing movement between sets; but a 
very significant exception to both generalisations are the so-called 
“ghetto” chambers occupied primarily by black barristers, a 
phenomenon that contradicts the universalistic pretensions of the 
Bar. 

Other professional divisions are characterised by varying degrees 
of mobility. Although barristers still enjoy higher social status than 
solicitors, the entry requirements of the two branches have 
converged, and transfer between them is far easier than it once 
was, if few avail themselves of the opportunity. Like all professions, 
those of the law hold out to their members the hope of attaining 
higher income, status, and power with age. But whereas most 
articled clerks become assistant solicitors and end as principals, and 
any solicitor who wishes can play a role in the local, if not the 
national, law society, the career ladder at the Bar is unusually long 
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and steep, and progress up it is less certain. Not all pupils obtain 
tenancies; not all fledgling barristers earn their keep and remain in 
private practice; not all juniors take silk; not all Q.C.s -become 
judges; and not all older barristers become heads of chambers or 
Benchers. These status differences are reflected in income. Whereas 
the highest decile of solicitors earn only two-thirds more than the 
median and those 40 years or older -only two-thirds more than 
those under 30, the highest decile of barristers earn more than 
twice the median and those 40 years or older almost three times as 
much as those under 30. ` 

Thus, for solicitors; the problem posed by stratification is to 
explain the relatively permanent distribution at the beginning of 
legal careers: of law students among apprenticeships and of articled 
clerks among law firms and other forms of employment. For the 
Bar, by contrast, the problem is to explain cumulative success and 
failure throughout a lifetime of testing. The early and irrevocable 
assignment of position within the system of stratification would 
seem to pose greater problems for the unity of solicitors than the 
later, more gradual, and apparently more reversible assignment of 
position to solicitors. On the other hand, stratification among 
solicitors has not openly been associated with racism because there 
are so few blacks (though this is changing), and women have been 
hired by some of the larger firms in proportion to their 
representation among law graduates (if few have been given 
partnerships). At the Bar, on the other hand, it is clear that 
blacks, and to a lesser extent women, are severely disadvantaged. 
Thus, though stratification at the Bar may be more fluid than it is 
among solicitors, the pretence that it simply reflects meritocratic 
principles, that success merely rewards ability and effort, is more 
thoroughly undermined by the visible correlation between the 
stratum attained and the race and gender of the aspirant. 


VII 


In tracing the trajectory of the professional project among barristers 
and solicitors, I have not yet discussed the instrument through 
which they pursued their goals, the professional association. I will . 
begin by describing the emergence and consolidation of structures 
for collective action during the nineteenth and early twentieth 
centuries before examining their responses to the challenges of the 
post-war period. Barristers entered the nineteenth century as a 
fully mature profession. They controlled entry and enjoyed an 
unchallenged monopoly over advocacy. Indeed, these privileges 
had been won so far in the past that they had acquired the 
unquestionable legitimacy of tradition. At the same time, the Bar’s 
demographic and organisational characteristics facilitated informal 
social control. The Bar was small (less than 1,000), extremely 
homogeneous, and concentrated within a few square blocks of 
London. Because solicitors insulated barristers from direct client 
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contact, the Bar was less subject to the centrifugal pressures of 
client loyalty. Barristers encountered fewer temptations to engage 
in financial misconduct, for they did not handle money. Since 
most of their professional activities occurred in open court, they 
constantly were subject to the scrutiny of both judges and their 
fellow barristers. 

Consequently, it is not surprising that formal structures for self- 
governance were relatively weak and highly decentralised. Each of 
the four Inns admitted its own students, called them to the Bar, 
and was responsible for discipline. But there is no evidence that 
they exercised any real scrutiny over admissions or calls or took 
their disciplinary functions seriously. There was no official written 
code of conduct. The Inns had great difficulty agreeing on common 
policies and generally acted independently. Each Inn was governed 
by its Benchers, an elderly, self-perpetuating oligarchy. Content 
with the professional status of the Bar, they sought to contain 
change rather than foster it. Thus, though they co-operated in 
forming the Council of Legal Education in 1852, it had hardly any 
full-time staff until after World War Two and attracted few 
students. And the Inns agreed to a Bar examination in 1872 only 
as a reluctant concession to the example of solicitors and the threat 
of fusion. 

During much of the nineteenth century, the circuits may have 
exercised more significant social control. But their authority over 
entry and behaviour was entirely informal and their actions even 
less co-ordinated than those of the Inns. Furthermore, their 
influence declined as the circuits grew in size and then were 
supplanted by provincial bars. The only centralised professional 
association was the Bar Council, created at the end of the century 
at the initiative of younger barristers who feared that solicitors 
were threatening their market. More than either the Inns or the 
circuits, it actively sought to promote the economic interests of the 
Bar and may have helped to formalise such restrictive practices as 
the two-counsel and two-thirds rules. But the Bar Council derived 
all its financial support from the Inns, which were extremely 
parsimonious, and it enrolled only a small proportion of all 
barristers. Thus, until well after World War Two, barristers were 
governed by some unco-ordinated institutions but actually relied on 
tradition and informal understandings to control their market and 
regulate professional behaviour. 

Solicitors present a marked contrast in almost every respect. At 
the beginning of the nineteenth century they were not a profession. 
It was not they but the courts that regulated entry, established 
restrictive practices, and exercised discipline. Informal controls 
were ineffective, for there were too many solicitors (approximately 
five times the number of barristers), and they were too dispersed 
(two-thirds were scattered across England) and heterogeneous (in 
both background and function). Nor did they have a viable 
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institutional structure through which to act collectively. The 
eighteenth-century Society of Gentlemen Practisers was moribund, 
and the only vital organisations were local law societies in a few 
provincial cities. It was precisely in order to professionalise that 
solicitors founded the Incorporated Law Society in the 1820s. Like 
all professional vanguards, the Society began as an elite organisation, 
composed of a few London practitioners. It retained both 
characteristics throughout the nineteenth century: London solicitors 
dominated (though they were a minority of the profession); and 50 
years after its inception only 25 per cent. of practitioners had 
joined. Provincial solicitors continued to invest their primary loyalty 
in local societies, which formed federations that competed with the 
national organisation until well into the twentieth century. The 
Law Society also was governed by elderly solicitors (the median 
age of Council members in 1899 was 60); once elected, they 
generally served for life. 

But even if the institutional structure was flawed, the Law 
Society energetically mobilised whatever resources it possessed to 
pursue the professional project. First, as we have seen, it erected 
the formal entry barrier of professional examinations. Although 
judges initially administered these, the Law Society soon took 
them over. Solicitors were less successful in controlling production 
by producers, for the courts rather than the Society regulated fees 
and established maxima, not minima. In response, the Law Society 
promulgated a practice rule prohibiting fee cutting and encouraged 
local law societies to: set minimum fees at or near the judicial 
maxima. Secondly, solicitors sought to persuade the courts to hand 
over disciplinary powers. The Society was authorised to present 
charges to the Supreme Court in 1873, to conduct a preliminary 
hearing in 1888, and finally to constitute the disciplinary tribunal. in 
1919, though solicitors still could seek judicial review. Unlike 
barristers, solicitors did not rely on traditional conventions about 
proper behaviour; ethical precepts were embodied in judicial 
decisions and, after the Law Society obtained statutory authority in 
1933, in its practice rules. Thirdly, the Law Society responded to a 
problem that uniquely threatened the collective status of solicitors: 
financial misconduct. In 1901 alone, 55 solicitors declared 
bankruptcy, depriving clients of money held in trust accounts. In 
response, the Law Society successfully sought legislation making 
such conduct criminal; five years later it secured the right to 
suspend a practising certificate on the same ground and required 
newly qualified solicitors to pass an examination in accounting. It 
also started making ex gratia payments to clients who had suffered 
financial loss. In 1935, under legislative compulsion, it required 
solicitors to keep and report client accounts (though these rules 
were widely flouted and largely unenforced), and in 1942 it 
compelled solicitors to contribute to the compensation fund. 
Thus, whereas barristers preserved their traditional decentralised 
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institutions and relied heavily on informal control, solicitors created 
a new central institution that constantly sought to expand its formal 
control. 

The changes the legal profession has experienced since World 
War Two have induced some convergence in the structures and 
processes of governance in the two branches, but significant 
differences remain. The Bar, as we saw, has become more 
heterogeneous in terms of race and gender, more youthful, and 
more dispersed (more than a quarter of all barristers now practise 
primarily in provincial cities). But governance of the Inns hardly 
has changed in response. There are no black Benchers, although 
blacks constitute at least 5 per cent. of the Bar. Women are only 2 
per cent. of the Benchers, although they are 12 per cent. of the 
Bar. In the mid-1970s, juniors were only 5 per cent. of the 
Benchers, although they were 90 per cent. of the practising Bar. 
The doubling in the median size of chambers also has altered the 
structure of governance. On the one hand, larger sets may shield 
their members from external influence, both formal and informal. 
On the other, the sets themselves may have become more important 
loci of control. Because the vast majority of heads are elderly 
white males, the hierarchy within chambers preserves traditional 
authority. Extensive socialising among the small number of 
barrister’s clerks reinforces this informal control. Yet a few sets 
may be able to retain some autonomy from informal influences 
because they have physically isolated themselves from the Inns or 
because their members, head, and clerk are predominantly black, 
female, youthful, or politically dissident. 

The greatest institutional transformation in the governance of 
barristers was the creation of the Senate in 1966. Unlike the Bar 
Council (which it absorbed eight years later), the Senate enjoys 
both substantial resources and significant authority. Although 
membership is voluntary, more than 80 per cent. of private 
practitioners subscribe. In order to enhance its legitimacy, it has 
co-opted laypersons on to certain committees, most notably those 
charged with discipline. Yet its governance still is not much more 
representative than that of the Inns (which continue to appoint 24 
Benchers to the Senate), for there are only three women and no 
blacks in the Senate. Furthermore, within that moiety of all 
barristers who are employed, probably no more than half belong to 
the Senate, and only eight serve on its governing body of more 
than 100. And though the Senate has centralised the disciplinary 
powers previously exercised by the four Inns, the new structure, 
like all forms of professional self-regulation, seems intended more 
to shield barristers from criticism than to change behaviour or 
punish misconduct. Barristers, who are in the best position to 
observe their peers, file only 8 per cent. of all complaints. More 
than half the complaints are dismissed without a hearing, and 
another quarter are either withdrawn or handled summarily. Only 
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3 per cent. of complaints between 1968 and 1982 led to disbarment, 
and only 1 per cent. led to suspension; the other 96 per cent. 
resulted in no significant penalty. In addition to these institutional 
changes, the Senate also formalised the substantive rules of ethics 
by promulgating the first Code of Conduct in 1980. And a dictum 
in a 1969 case exposing barristers to the threat of malpractice 
liability for non-contentious activities has led insurers to settle 
several claims and convinced the Senate to require barristers to 
carry professional indemnity insurance. Thus barristers today 
operate under a structure of formal, centralised self-regulation and 
the spectre of increasing external regulation—a situation similar to 
that of pre-war solicitors. 

The Law Society also has had to cope with growing diversity in 
the background of solicitors, the functions they perform, and the 
structures within which they practise. Although almost all private 
practitioners now belong to the Society, its governing Council is 
not remotely representative of the general membership. Women 
now hold more than 10 per cent. of practising certificates and are 
more than 40 per cent. of newly admitted solicitors, but the first 
woman was appointed to the 70-person Council only in 1977. ‘Most 
solicitors today are at the beginning of their careers, but most 
Council members are at the end of theirs. London solicitors are a 
minority of the profession, but they continue to dominate the 
Council. Nearly one out of every ten solicitors is a sole practitioner, 
but there are none on the Council; two-partner firms contain 16 
per cent. of all principals, but such principals are only 4 per cent. 
of Council members. Employed solicitors are underrepresented 
within the Society and even more so on the Council. 

These disparities not only have caused tension and apathy within 
the Society, they also have led to the emergence and growth of 
rival organisations. Local law societies continue to champion the 
parochial interests of their members. There are specialised 
associations representing London litigators, criminal solicitors, local 
government solicitors, employed solicitors, and now legal aid 
practitioners. The creation of the British Legal Association in the 
1960s and its survival for two decades reflects the persistent 
dissatisfaction of younger solicitors, provincial solicitors, and solo 
and small-firm practitioners. In addition, two other organisational 
structures threaten to compete with and perhaps even supplant the 
professional association. Large-firm principals, though still, a 
minority, are likely to insist on governing their own domain, 
resisting interference by professional associations. At the other end 
of the status hierarchy, articled clerks, assistant solicitors, and 
junior employees in government or industry may prefer trade 
unionism to professionalism. That hallmark of a profession, the 
capacity to act collectively through a single organisation, which 
solicitors struggled to attain during the nineteenth century, appears 
to be fragmenting as the interests of discrete and -sometimes 


36 THE MODERN LAW REVIEW [Vol. 49 


antagonistic segments are expressed through forms that may be 
antithetical to professionalism. 

The institutions of self-regulation created by the Law Society in 
the early twentieth century have been strained by post-war changes. 
Although complaints per solicitor appear to have increased, many 
instances of misconduct still are overlooked. Solicitors, who are 
best situated to detect misconduct, file only 14 per cent. of the 
complaints. And clients also are reluctant to make accusations: 
only a third of those with grievances complained to anyone, and 
only 6 per cent. of complainants (or 2 per cent. of all aggrieved 
clients) addressed the Law Society. Even so, there are more than 
five times as many complaints per solicitor as there are for each 
barrister, probably because solicitors have so much more client 
contact. Yet Law Society discipline, like that of the Senate, 
exculpates far more than it punishes. More than two-thirds of all 
complaints are found unjustified by the investigatory body (the 
Professional Purposes Committee), and others are terminated with 
only a reprimand. In those cases sent to the Disciplinary Tribunal, 
less than half the solicitors are struck from the roll or suspended. 
In sum, the Society punished less than 1 per cent. of all solicitors 
who were the object of complaints between 1973 and 1979. Public 
dissatisfaction with this record, together with periodic scandals, 
have led the Society to appoint lay members to the Disciplinary 
Tribunal, establish a Lay Observer to hear complaints about the 
disciplinary process, and, most recently, add laypersons to the 
Professional Purposes Committee (in response to the Glanville 
Davies affair). Yet these reforms appear to have achieved neither a 
significant voice for the laity nor the restoration of public 
confidence. 

Self-regulation has been threatened from other directions as 
well. First, although the Society hired a staff to investigate solicitor 
accounts in 1945 and has enlarged it steadily, the compensation 
fund has had to make ever greater payments to the clients of 
defaulting solicitors, rising from about £100,000 a year in the 1960s 
to nearly £2,000,000 in 1984—an increase that outstrips the 
combined effect of inflation and the growth of the profession. 
Given the sums involved, it is not clear how long the Law Society 
can preserve this as an ex gratia scheme rather than a legal 
liability. Secondly, more clients are charging solicitors with 
malpractice. In the 1960s, only about half of all solicitors carried 
malpractice insurance, and less than 10 per cent. were sued each 
year. The Law Society required insurance in 1976, and one index 
of the greater frequency, magnitude, and success of malpractice 
claims is the fact that premiums doubled in the next four years. 
Furthermore, the apportionment of the Law Society’s master 
premium among solicitors recently became a point of bitter 
contention between the larger City firms and small-firm and sole 
practitioners, leading to an upsurge in support for the position of 
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the British Legal Association. Thus, competence increasingly is 
evaluated by the courts rather than the Law Society, and there is a 
real danger that the latter also will lose some or all of its authority 
to punish ethical violations and to deal with financial misconduct. 


VII . 


The history of barristers and solicitors during the last two centuries 
offers unparalleled insights into the trajectory of professionalism. 
These two branches must resolve similar problems because they 
perform overlapping functions within a common social, economic, 
and political environment. Yet they entered the period with 
different endowments, they have pursued different strategies, and 
now they confront different futures. At the beginning of the 
“ nineteenth century, barristers already were an established profession, 
legitimated by traditional warrants. Solicitors, by contrast, still had 
to carve out their place within the division of labour and weld 
disparate occupations into a unified whole, while trying to legitimate 
the new entity by reference to its utility. The Bar was a small, 
homogeneous, geographically centralised collectivity performing a 
limited repertoire of functions. Solicitors (who lack any similar 
collective label) were little more than a large aggregation of 
heterogeneous, geographically dispersed individuals performing a 
wide variety of functions. 

These attributes and resources help to explain the divergent 
strategies adopted by the two branches in pursuing the professional 
project of market control and collective mobility. As long as 
possible, barristers sought to evoke an aristocratic ideal, employing 
ascribed characteristics, qualities of the whole person, as the 
principal, sometimes the sole, criteria for entry. Solicitors, by 
contrast, initiated their struggle for supply control by imposing 
measures of technical competence, which they gradually made 
more rigorous. Whereas the barriers to becoming a barrister were 
relatively informal and invisible—most notably pupillage (which 
was not required until after World War Two), tenancy, and the 
difficulty of obtaining business—the professional examinations that 
the aspiring solicitor had to pass were highly formal and visible. 
The restrictive practices by which barristers limited intraprofessional 
competition, for instance, membership in a circuit, the role of 
chambers and clerks, or relations between seniors and juniors, 
were traditional and initially informal, though they began to be 
formalised at the end of the nineteenth century. By contrast, 
solicitors’ scale fees were not only formal but imposed externally. 
The Bar saw no need to promulgate an ethical code and governed 
itself through a multiplicity of traditional institutions. Solicitors 
devoted considerable energy to refining ethical rules, created a 
single, formally representative, professional association, and publicly 
sanctioned the most egregious forms of misconduct. 
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Thus, at the beginning of the post-war period, the Bar had 
preserved largely intact a pre-modern profession that sought its 
warrant in gentility and tradition and controlled its market through 
relatively informal, invisible mechanisms, whereas solicitors had 
created a modern profession that derived its legitimacy from claims 
of meritocracy and utility and controlled its market through highly 
formal, visible mechanisms. Given these divergent histories, it was 
inevitable that the two branches would respond differently to the 
challenges of the last few decades. Both suffered an erosion in 
their control over supply, as a result of the growth of tertiary 
education and the decline of gender as an entry barrier. We might 
have expected solicitors to retain greater control through their 
reliance on more stringent, formal, visible, and meritocratic criteria; 
but the reverse seems to be true. Although the Bar suffered an 
earlier influx and one that proportionally was greater, it also has 
been able to reassert control first by continuing to apply its more 
traditional, informal, invisible and ascriptive criteria in the selection 
of pupils, the grant of tenancies, and the allocation of business. 
Both branches also have responded to the erosion of supply control 
by diverting entrants away from private practice and into 
employment in government or industry and commerce, but once 
again this has done more to relieve the pressure of numbers within 
the private Bar. Half of all barristers now are employed; and 
because they lack a right of audience, they cannot compete with 
those in private practice (though both barristers and solicitors in 
employment can compete with private solicitors). On the other 
hand, employed barristers are less well integrated within the 
profession, as shown by their lower rate of subscription to the 
Senate. 

The erosion of supply control also undermines the professional 
project by increasing heterogeneity within the profession, thereby 
endangering both its unity and its collective status. The response of 
the Bar has been twofold. First, there has been some segregation 
of blacks, women, and political activists into separate chambers, as 
a result of both discrimination and self-selection. Although this 
may help to quarantine potential dissidents, it also publicly reveals 
internal disunity. Secondly, the Bar holds out to all entrants the 
promise of ascending a lengthy career ladder: earning more, 
handling weightier matters, representing more prestigious clients, 
taking silk, and becoming a head of chambers, a Senate member, a 
Bencher, or a judge. This simultaneously controls and integrates 
recent entrants, who are both more diverse and less socialised than 
their predecessors, and it preserves the status of those at the top 
from taint by association with those at the bottom. But the 
legitimacy of this hierarchy depends on preserving an image of 
equal access to the apex: to the extent that strata become visibly 
associated with the race, gender, or class origins of their members, 
the hierarchy may become a source of internal tension and public 
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opprobrium. Solicitors have had to confront the problem of 
integrating more women, though fewer blacks. Their solution has 
been an apprenticeship that is both longer (two years of articles 
and at least three as an assistant) and more intensively supervised. 
Thereafter, solicitors distribute new entrants fairly permanently to 
professional strata defined by firm size, speciality, and geographic 
location. Here, again, the legitimacy of the hierarchy will depend 
on whether partnerships and firms are perceived as equally open to 
all, especially to women. 

Weakened control over the production of producers also 
endangers control over production by producers. Here, too, the 
Bar’s restrictive practices have been more resilient. Although some 
rules had to be repealed when formalisation exposed them to 
hostile public scrutiny, barristers still were able to dampen 
intraprofessional competition through informal understandings. 
Because advocacy constitutes the core function of the legal 
profession and contains a good balance of technicality .and 
indetermination, the Bar’s exclusive rights of audience have 
survived largely intact. But much of solicitors’ work occupies the 
periphery of the lawyer’s role; though tasks are technical, many 
also are determinate and thus can be performed by non- 
professionals. Just as solicitors constantly ceded ground to other 
occupations, so now they have lost their monopoly over 
conveyancing and with it their ability to set the fees for those 
conveyances they continue to perform. Barristers also were more 
successful when they turned to demand creation because, in 
mediating the most visible forms of state power, they perform a 
core function that the polity feels obligated to subsidise. But 
economic survival has been attained at considerable cost—when 
half the income of the Bar derives from public funds, professional 
control over the market is problematic indeed. 

Both branches have had to respond to heightened competition 
and the pressures this generates to rationalise the market for their 
services. As barristers’ chambers have grown in size, they 
have become increasingly significant as the unit of production, 
notwithstanding the ‘prohibition against sharing fees. Solicitors often 
send briefs (especially in lesser matters) not to specified barristers 
but to clerks, who enjoy considerable discretion in distributing 
them within chambers. By performing much of the dirty work of 
getting and allocating business, clerks relieve barristers of the need 
to engage in such patently commercial practices as atlvertising. 
Subject-matter specialisation by chambers and informal understand- 
ings among the small number of senior clerks also suppress 
competition between chambers. Thus, despite the increased size 
and importance of chambers and the growth of hierarchy within 
them, at least the more senior barristers remain independent 
professionals. - 
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Solicitors have responded to competition differently. Previously, 
although most firms produced a similar range of services, they 
divided the market geographically. The rapid growth in the size of 
firms, the proliferation of branch offices, and now the possibility of 
advertising all foster concentration within markets that increasingly 
will be regional, if not yet national. Solicitors no longer can rely on 
conveyancing to assure themselves a comfortable living; and 
continuing incursions by lay competition will compel solicitors to 
reach out toward new clients, subject matters, and functions, 
thereby increasing differentiation within the profession. But the 
most significant development is likely to be the increasing 
employment of both solicitors and paraprofessionals. First as an 
employee and later as an employer, the solicitor is being 
transformed from an independent professional into a worker and 
then a capitalist; in both cases, the solicitor is inextricably enmeshed 
within capitalist relations of production. 

The last problem confronting lawyers is their capapcity to engage 
in the self-regulation that is both the privilege and the responsibility 
of all professions. Neither barristers nor solicitors satisfactorily 
have responded to the challenges of the post-war transformation. 
Their structures of governance remain unrepresentative, driving 
some lawyers to form alternative institutions while breeding apathy 
in others. In any case, the official associations have lost significant 
power over their members, to both the State and the ever-larger 
and more bureaucratic units of production, such as public and 
private employers, barristers’ chambers, and solicitors’ firms. 
Attempts to restore popular legitimacy by co-opting laypersons 
onto governing bodies and disciplinary boards have produced no 
measurable increase in public respect. Self-regulation is being 
circumvented by malpractice claims. It is unclear whether either 
branch today can govern or discipline itself effectively. 


IX 


In light of the experience of recent decades, what does the future 
hold for the English legal professions? The dilemma of prediction 
is that its stimulus typically is some unanticipated change but its 
technique remains the extrapolation of existing trends. At the risk 
of falling into just this error, I will refrain from trying to forecast 
further shifts as abrupt and unprecedented as the expansion of 
tertiary education and the entry of women, which initiated the 
present era of change, and content myself with speculating about 
the cumulative effect of present tendencies. Barring a drastic 
contraction of academic legal education, which seems politically 
unfeasible even if it might be attractive to the present Government, 
both branches will keep growing until the cohorts of older lawyers 
all have retired. Each branch will expand by about half before the 
end of the century and then grow at a lesser rate for another 10 
years. Women will become a fifth of the Bar and two-fifths of all 
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solicitors. Because private practice cannot absorb these numbers, 
government and industry and commerce will employ the excess, 
with the result that legal education will become less a professional 
qualification and more a credential for membership in the 
administrative class (broadly conceived as including all managers in 
the public and private sectors). Competition will intensify among 
those who persist in aspiring to be true professionals (as I have 
used that term), that is, private practitioners. Younger barristers 
will continue to be almost entirely dependent on public funds and, 
in that way, subject to State control. Younger solicitors will have 
little choice but to seek employment in increasingly hierarchical 
and bureaucratic firms, attracted by an ever-receding prospect of 
partnership. And all solicitors must resign themselves to losing 
more business to lay competitors; to the extent that firms respond 
by increasing their use of paraprofessionals, this will displace even 
more solicitors. If, as a result, the Law Society turns its attention 
in the other direction and renews its attack on barristers’ exclusive 
rights of audience, the similarity of academic education and 
professional training in the two branches will make it difficult for 
the Bar to resist. The consequence may be fusion, though some 
lawyers will continue to specialise in advocacy in response to 
consumer choice rather than professional rules. Neither the Senate 
nor the Law Society will be able to represent or govern this 
increasingly heterogeneous collection of occupations. In any case, 
such professional associations will be largely irrelevant to employed 
lawyers (who will constitute a majority of both branches); and 
collective self-regulation will be supplanted by both direct State 
control and bureaucratic controls within the units of production. 

Professionalism, in the sense in which both champions and critics 
have used that concept during the last two centuries, will, not 
disappear. It will persist as both a nostalgic ideal and a source of 
legitimation for increasingly anachronistic practices, although it will 
lose much of its power to convince. And it still will reflect the 
experience of a dwindling elite—some profit-sharing partners in 
solicitors’ firms and the handful of more successful barristers—who 
will remain largely impervious to State control and continue to 
dominate their markets and govern their professional associations. 
But for the mass of lawyers, occupational life will mean either 
employment by a large bureaucracy, dependence on a public 
paymaster, or competition within an increasingly free market. 
Whichever they choose, these lawyers no longer will enjoy the 
distinctive privileges of professionals: control over the market for 
their services and high social status. The age of professionalism is 
ending. 

RICHARD L. ABEL” 


* Professor of Law, University of California, Los Angeles. 


PENSIONS: THE NEW FRAMEWORK? 


INTRODUCTION 


THE Government in its Green Paper on Social Security! has 
proposed the phased abolition of the State Earnings Related 
pensions Scheme (SERPS) both on the grounds of its future cost 


and because it believes that “social security must ... reinforce 
personal independence ... widen ... people’s opportunity to 
make their own choices [and] ... encourage ... earning and 


saving.”* The Green Paper should be read in conjunction with the 
Government’s consultative document on personal pensions,? which 
announces their intention to offer individual members of employers’ 
occupational pension schemes the right to choose whether to 
remain in their scheme or to provide for their retirement through 
their own savings. Between them, these two documents represent a 
shift of responsibility for retirement provision from the state to the 
private sector, and within the private sector, from collective 
arrangements to more individual ones. This article examines the 
arguments for, and consequences of, this shift in emphasis. The 
first section begins with a brief description of SERPS, and then 
considers whether it can be afforded, and whether it is a desirable 
system when compared with a scheme which increases the basic 
retirement pension or a system of funded pensions. The second 
section looks at the Green Paper proposals for SERPS’ replacement. 
It compares the pensions likely to be payable with those offered by 
SERPS; looks at the likely impact of the proposals on the 
occupational section; and examines whether the present legal 
framework provides adequate investor- protection for those who 
will, in future, have to augment their basic retirement pension 
solely through private schemes. Much of the material which follows 
is not legal in nature. The specifically legal content focuses on the 
implications of the Government’s proposals for EEC legislation 
and investor protection measures. The justification for including 
the other material is that lawyers, if they are to contribute to a 
debate, should understand the issues involved. 


PART ONE 


(a) What is SERPS? 


SERPS was intended to provide a pension equal to one quarter 
of qualifying earnings in the best 20 years of an individual's 


' Reform of Social Security, Cmnd. 9517-9. 

? Ibid. para. 6.6 

* The Government’s proposals for individual pension plans are set out in “Personal 
Pensions: A Consultative Document,” D.H.S.S., passim, 1984. 


42 


JAN. 1986] PENSIONS: THE NEW FRAMEWORK? 43 


working lifetime. Qualifying earnings are earnings in excess of the 
basic single person’s retirement pension payable at the time, and 
below a ceiling of between six-and-a-half and seven-and-a-half 
times that amount. Only earnings after 1978 can be qualifying 
earnings. In times of inflation, the best 20 years will tend simply to 
be the last 20 years. To counter this, and to prevent the pension 
being eroded in value as it accrues, an individual’s qualifying 
earnings are indexed to average earnings.* Until someone has over 
20 years of qualifying earnings there is no question of choosing 
“best years” and here the pension accrues at the rate of one-and-a 
quarter of each year’s qualifying earnings. 

The 20 best years formula is particularly favourable to women 
who take years off from work to cope with family responsibilities. 
In theory, a woman could take off 24 years from work and still 
have a full SERPS pension. SERPS also favours women through 
its generous treatment of widows. If a woman is over 50 when her 
husband dies, she inherits his pension, and if over 40 she inherits a 
fraction of it. This applies even where he dies before retirement 
age. The widow’s combined pension cannot exceed the maximum 
pension payable to a single person. Widowers can inherit their 
wife’s pensions but only if both are over retirement age when the 
wife dies. 

Although the qualifying earnings, as they accrue, are indexed to 
earnings, SERPs in payment are increased by reference to the 
retail price index. Thus whilst SERPS guarantees a real level of 
income in retirement relative to that enjoyed whilst at work, there 
is no guarantee that a pensioner’s lifestyle will improve as the 
country becomes richer.* People in contracted-out employment are 
still part of the State Earnings Related Pension Scheme, although 
they don’t receive their earnings related pension from the State. 
Their employers have agreed to provide them with a pension at 
retirement which is equivalent to SERPS in exchange for a rebate 
of national insurance contributions.® This pension is known as a 
guaranteed minimum pension (GMP). Unlike SERPS the GMP is 
not indexed. To prevent the pensions of these contracted-out 
employees from being eroded with inflation the State pays an 
addition to their basic pension which represents any decrease in 
the value of the GMP since retirement. 

When SERPS was introduced, the Government Actuary calculated 
that it would increase the pensioners’ share of total personal 
consumption from 10 per cent. to 13 per cent. over 40 years, and 
increase average pensioners’ income from two-thirds of average 
earnings to five-sixths.’ 











+ Social Security Pensions Act 1975, s.21. 

* Social Security Act 1975. s.125 as amended by Social Security Act 1980, s.1. 

é Currently 6-25 per cent. The Social Security (Class I Contributions—Contracted-out 
Percentages) Order 1982. S.1. 1982/493. 

7 Better Pensions, Cmnd. 5713, p.854. 
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(b) Can SERPS be Afforded? 


The Green Paper states that it “. . . would be an abdication of 
responsibility to hand down obligations to our children that we 
believe they cannot fulfil.”® We also learn that between 1985 and 
2035 the worker/pensioner ratio will fall from 2:3 to 1:6; health 
service costs for the elderly will rise by over 30 per cent. in real 
terms," the basic pension will rise from £16-9 billion to either £45 
billion if indexed to prices or £65-5 billion if indexed to earnings, 
and the cost of SERPS will rise to £23-1 billion.’! These are large 
sums, can we afford them? Assessing the willingness of workers to 
pay pensions in 50 years’ time is always a matter for speculation. 
The most that can be done is to find the likely cost in terms of 
national insurance contributions or taxes and look for evidence 
that we have met similar burdens before or that others have met or 
do meet similar burdens without undue strain. 

The Government actuary has calculated that SERPS will require 
that part of the national insurance contribution which pays for 
pensions to increase from 12-5 per cent. to 19-9 per cent. by the 
year 2025.'’ Burdens such as this have been absorbed in the past. 
In the 35 years from 1950 to 1985 the national insurance rate 
attributable to pensions rose 7:5 percentage points, from 5 to 
12:5. On the Government actuary’s figures, they must rise a 
further 7-4 percentage points over 40 years. Assume 1-5 per cent. 
growth and workers real earnings, over 40 years, increase by 81 
per cent. (181-40). To require future workers to pay 19-9 per cent. 
pension contributions instead of 12-5 per cent. still leaves them 
with earnings, net of contributions, that are 78 per cent. (77-89) 
higher than ours. 

Hammond and Morris, assuming 2 per cent. growth, calculate 
that by the year 2040 5-4 per cent. of total wages and salaries will 
be required to pay SERPS.” Again, the relative size of those 
earnings makes the bill seem more affordable. On their assumptions, 
total real earnings in 55 years will be three times ours (2-97 per 





8 Supra, note 1, Vol. I, p.18. 

° Ibid. at para. 5.4. 

10 [bid. at para. 5.5 

11 Ibid. at para. 5.4. 

12 “Population and Pension Costs: Note by Government Actuary’s Department,” Table 
5, exhibited as Annex B to “Social Security Expenditure: Past Growth and Projected 
Future Growth,” Reform of Social Security Background Papers, Cmnd. 9519. The figures 
quoted in this paragraph and the next two refer to joint employer and employee 
contribution levels and assume that if contributions were not made by the employer, the 
employees’ contribution rate would have to increase correspondingly or, if the reduction 
in the employer’s contribution rate reflected decreased pension provision, that there 
would be a corresponding increase ın employees’ pay. This approach allows us to ignore 
the ability of different employers and employees to pass the burden of contributions on 
to each other (through changes in the wage rate) or to third parties, e.g. consumers. 
Working out who really pays for SERPS over the next half century, makes the debate 
impossibly complex. 

3D. Piachaud, “Can We Afford SERPS?” New Society, June 14, 1985, p.407. 

14 E. M. Hammond and C. N. Morris, “A Simulation Model of the State Earnings 
Related Pension Scheme,” Institute of Fiscal Studies, Working Paper 66, p.12. 


JAN. 1986] PENSIONS: THE NEW FRAMEWORK? 45 


cent.). Further, the transition proposals contained in the Green 
Paper will absorb 3 per cent. of total wages and salaries by 2010." 
Thus if SERPS were to be retained in its present form the burden 
would be increased by a further 2 per cent. over 30 years, during 
which time real earnings increase by 81 per cent. On the 
Government actuary’s worst assumption real earnings growth is 
only 1 per cent. and the contribution rate is 25 per cent.'® But even 
this leaves future workers with earnings net of national insurance 
contributions for pensions 36 per cent. higher than ours. At levels 
of growth bélow 1 per cent. we move to the point where even 
basic retirement pensions at today’s level cannot be maintained 
without decreasing worker’s standard of living below that enjoyed 
by ourselves. At around 2-5 per cent. SERPS can be paid for 
without increasing the contributions attributable to pensions above 
the current rate. Neither of these assumptions appear particularly 
plausible. Our present rate of growth (1979-83) is only 0-1 per 
cent. However, even as recently as 1973 to 1979 it was 1-3 per 
cent. For SERPS actually to depress workers’ living standards the 
present recession’ would have to continue for another 40 years. At 
the other extreme, we have had economic growth at around 2-5 
per cent., but this was in the boom years of the 1950s and 1960s. 
To avoid raising the contribution rate we would have to experience 
similar levels of growth but for twice as long.” 

In summary, if you believe that what matters for workers is not 
the rate of contribution but the gradual improvement of living 
standards, then we can afford SERPS. If you believe that we have 
hit the long-term ceiling for acceptable contribution levels, and that 
pensions can only be paid for through contributions, then SERPS 
probably cannot be afforded. Only if you believe that there is a 
contribution rate attributable to pensions somewhere between 12-5 
per cent. and 19-9 per cent. or above that is unacceptable, do you 
need to consider what measures can be taken to avoid imposing 
such a rate. It is to these measures that we now turn. 


(c) Reducing the Cost of SERPS 


There is no requirement that a State pension scheme must be 
financed through national insurance contributions. Capital taxes, or 
increased indirect taxation may when the time comes prove more 
acceptable methods for meeting at least some of the costs of 
SERPS.'8 International comparisons suggest that the United 
Kingdom could sustain a much higher tax burden than exists at 
present (see table below).’° 


15 Ibid. 

16 Unemployment is 10 per cent., fertility 1-8 and mortality decreases by 37-5 per cent. 
Figure l(a) supra note 12. 

7 See “Growth in the Long Term“ Annex 3 to “The next ten years: public expenditure 
and taxation in the 1990's,” Cmnd. 9189. 

18 Sec M. Reddin in “Can We Afford our Future?,” Age Concern 1985. . 

1 K. Newman “International Comparisons of Taxes and Social Security Contributions 
in 20 OECD Countries 1972-82,” Economic Trends, February 1985, No. 376, Table A. 
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Taxes and social security contributions as a percentage of gross 
national product at factor cost 





TABLE A 
aaan I 
1972 1977 1982 
Per- Per- Per- 


centage Rank centage Rank centage Rank 


including social security contributions 


Sweden ..............0.0000e 49 3 58 1 57 1 
Norway nesnesine 54 1 56 2 56 2 
Denmark................... 50 2 49 3 54 3 
Netherlands!............... 48 4 49 4 51 4 
Belgium?...................5 39 8 46 7 50 5 
Prante nadsenie 40 7 44 8 50 6 
Austa esre irern 45 5 47 5 49 7 
German Fed. Rep....... 42 6 47 6 46 8 
United Kingdom ......... 38 11 39 10 45 9 
Ttalyisiacciescscsanesedeseeens 30 13 35 12 42 10 
Finland...................00. 38 10 43 9 41 11 
Canada... 38 9 37 11 38 12 
Australia ............00.000. 28 14 34 13 36 13 
Greece? ...........ccessesee 28 15 31 15 33 14 
Switzerland? ............... 25 16 32 14 31 15 
United States.............. 31 12 31 16 31 16 
Japati easi nerta 22 17 25 17 30 17 
Excluding social security contributions 

Denmark... 48 1 49 1 52 1 
Norway oasian ccenn 39 2 41 3 42 2 
Sweden ............. areali 39 3 43 2 42 3 
United Kingdom......... 32 7 32 9 38 4 
Australia ...........0.00000. 28 9 34 5 36 5 
Belgium?..................05 27 11 32 7 36 6 
Finland... 32 6 36 4 36 7 
Austria... eean 34 4 34 6 34 8 
Canada... 34 5 32 8 33 9 
Netherlands................ 30 8 30 11 29 10 
|: 11 (0 ee 25 13 26 12 28 11 
German Fed. Rep. ...... 28 10 30 10 28 12 
Thal yiiviesdievesieidvacs cet ne 18 16 21 16 27 13 
United States.............. 26 12 25 13 24 14 
Greece? n... onerose. 20 15 22 15 23 16 
Switzerland? ............... 20 15 22 15 22 16 
Japan... senini 17 17 18 17 21 17 


Further, the costs of SERPS, and the basic pension, can be 
reduced by raising the age of retirement. Given the increased 
health that has accompanied increased longevity of life, people 
could be expected to retire later than they do at present. The 


JAN. 1986] PENSIONS: THE NEW FRAMEWORK? 47 


increasing prevalence of early retirement, and the decreasing 
numbers working on after retirement, suggest that people may not 
be willing to do so. However, there is some evidence that the 
move towards early retirement has been involuntary,” and that 
pensioners are discouraged from working after retirement by the 
reduction in their pension if they take up new employment.”! Thus, 
if we, as a generation, do turn out to have promised overgenerous 
pensions to ourselves, then the Government: of the day might 
reasonably alter the age of retirement to make the reckoning a 
little more even. Alternatively, this Government could follow the 
example of the United States, which plans a phased increase in the 
retirement age to 67 by 2025.” Announcing such an increase now 
has two advantages. First, it gives today’s workers plenty of time to 
adjust their plans for retirement. Secondly, if economic growth by 
2025 reveals that such an increase is unnecessary, workers could 
always be encouraged to retire by offering generous early retirement 
pensions. This Government is planning to alter retirement ages 
although not in order to afford SERPS. They propose that 
individuals should be able to retire between the age of 60 and 70.” 
The amount of State pension received will increase for every year, 
within this period, that retirement is delayed. Those retiring before 
65, or some other pivotal age, will not be able to go straight on to 
means tested benefits.” For women, this represents an increase in 
their pension age, since they can presently expect to receive a full 
retirement pension from age 60. More generally, it provides a fail- 
safe device if British pension funds, in the next century, cannot 
afford to pay adequate pensions. People can simply work longer. 
However, if these proposals lead to expectations of early retirement, 
and those expectations are transformed into earlier mandatory 
retirement ages fixed by employers or between unions and 
employers, then workers may find it difficult to continue in 
employment if their pension proves inadequate. To avoid this risk, 
it would be more prudent to follow the approach of the United 
States and create expectations of later retirement. 

Another measure which would go some way to increase our 
ability to afford pensions, is to increase the number of women in 
the workforce. The Government Actuary’s figures assume that 
contributions to national insurance remain a constant proportion 
(65 per cent.) of adults of working age. If over the next 40 years, 


% Sce “Age of Retirement,” Third Report of the Social Service Committee, 1982, Vol. 
I. para. 17. 

*! The so-called “carnings rule”: for five years after minimum retirement age, workers 
who carn more than a certain amount, currently £70 a week, have their basic pension 
withdrawn at the rate of 50 per cent. for the first £4 and then pound for pound. There is 
evidence to suggest that many pensioners wrongly believe that the earnings rule prohibits 
all, or virtually all, paid work with retirement, “Age of Retirement,” supra note 18 at 
para. 121. 

2 Supra note 1, Vol. 2, para. 1.74. 

3 Ibid. para. 7.25. 

*4 Ibid. at para. 7.26. 
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the proportion of people of working age who contributed rose to 
80 per cent., the national insurance rate would rise to 15-3 instead 
of 19-9. Unlike mortality rates and other demographic features, 
the ability of women to work is something which governments can 
influence through tax reliefs, child care facilities, etc. 

Whilst it seems hard to imagine increasing the numbers of 
elderly and women workers given current levels of unemployment, 
part of the basis for our concern over SERPS is that we expect a 
future shortage of labour when the large cohort of persons born 
during the 1950s and 1960s reaches retirement. 

Before leaving the question of our ability to afford SERPS, we 
must consider one further complication. The effect of SERPS is to 
produce State pensions of widely varying amounts. For those 
retiring before 1998 SERPS offers only a limited although growing 
prospect of improving the inadequate income represented by the 
basic retirement pension. For those who retire before 1998 it offers 
nothing. For example, a single male retiring aged 65 in 1982 could 
expect a pension of around £30 and an earnings related addition of 
around £3, whilst a similar retirer in 1998, when the 1982 retirer 
will be 81, will be receiving an additional component nearer £30, 
and so will have double the retirement income. The Select 
Committee on Social Services was convinced that some sort of 
assistance for these older and poorer pensioners was inevitable, for 
which future governments of whatever political complexion would 
have to find the necessary money.” A full costing of SERPS 
requires some estimate of the resources this is likely to involve. 


(d) Is SERPS Desirable? 


Even if SERPS can be afforded in the sense that workers are 
unlikely to refuse to pay the necessary contributions, this does not 
mean that we wish to commit their resources in this manner. For 
example, the resources committed to SERPS by 2033/34 could 
instead be used to increase the basic pension by just over a half if 
it continues to be uprated with prices between now and then, or by 
just over one third, if it is uprated in line with earnings.”’ 
Concentrating on increasing basic pensions could do more to tackle 
poverty and redistribute income than SERPS.” If SERPS were 
fully operational today, its abolition could finance a 60 per cent. 
increase in national insurance benefits.” When SERPS was brought 
in, it was widely believed that an earnings related system 
of contributions without giving earnings related benefits was 
impossible. This Government, having already abolished short: 








5 Supra note 13 at p.408. 

% Supra note 20 at para. 44. 

27 Supra note 1, Vol. 2, Table 2.10. 

** See J. Creedy, State Pensions in Britain (1982). p.30. 

” J. Kay & C. Morris, The Reform of Social Security (1984), p.60. 

* R. Crossman, The Diaries cf a Cabinet Minister Vol. 3, (1977), pp.53 and 151 and 
Creedy, supra note 28 at p.31. 
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term earnings related benefits in 1980°' is demonstrating the 
feasibility of such a system. 

There are three reasons why we might retain SERPS instead of 
introducing a scheme which increased the basic pension. First there 
is the position of women. Without a scheme like SERPS, men and 
women cannot enjoy pensions that bear a similar relationship to 
their respective average real income whilst in full time employment.” 
Indeed, it is unlikely that women will receive pensions representing 
a similar percentage of their total lifetime incomes. (The reasons 
for this are discussed in the section dealing with the consequences 
of the Government’s proposals.) 

The second reason for retaining SERPS despite its poor 
redistributive qualities is its low administrative costs. Some critics 
have questioned why the managing director of I.C.I. should receive 
an earnings related pension from the State.” But if SERPS or 
another State scheme can produce pensions for people who would 
otherwise make private provision, but at a fraction of the cost, it is 
unclear why it should not do so. The fact that Sainsbury’s can 
achieve considerable economies of scale does not mean that only 
poor people should be allowed to shop there. Provided that 
higher paid workers are sold SERPS pensions at a price which is 
neutral when compared to the price (net of administrative costs) of 
obtaining equivalent pensions through the market, then there is 
little difference between this and the Government issuing long 
dated stock. 

Last, there is little point in abolishing SERPS because higher 
basic pensions do more to alleviate poverty, unless you have some 
confidence that such pensions will be paid. This Government is not 
offering a new pension scheme with pensions fixed as a percentage 
of average wages, only the hope that with SERPS abolished, basic 
pensions might be increased when the savings of abolition make 
themselves felt which, given the Government’s generous transition 
arrangements, will not be until after 2010.* 

Another important argument against SERPS centres not on its 
poor redistributional qualities but its reliance on “pay-as-you-go 
(PAYG) instead of funding. Persons who know that their pensions 
are being provided by the next generation on a PAYG basis will, it 
is argued, either save less, or save in forms that are less easily 
converted into long-term investment capital. Requiring people to 
save for their own pension, either through institutions or by direct 





31 Social Security (No. 2) Act 1980, s.4. 

32 Under present occupational schemes, a typical woman might expect to have half the 
pension entitlement of a man with a similar final salary. See Third Report from the 
Social Services Committee 1982, supra note 20 at para. 43. 

3 Hemming & Kay, “The Cost of the State Earnings Related Pension Scheme” (June 
1982) 92 The Economic Journal 300, 314. 

4M. Reddin, “Beveridge, Fowler and the Minimalist Approach” Tunes Higher 
Education Supplement June 21, 1985. 

35 Supra note 14. 
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investment, and preventing them from realising those savings 
during their working lifetime, creates a pool of long-term investment 
capital which can expand the economy. 

The benefits of funding are difficult to measure. Reducing 
consumption now does not increase our ability to finance pensions 
or anything else in future unless that decreased consumption results 
in an increase in real investment, e.g. research and development, 
manufacture of capital goods and the training of personnel. To be 
certain that funding increases real investment we have to be sure of 
three things: first, that funding increases the flow of total savings; 
secondly, that increased savings result in increased real investment; 
thirdly, that insurance companies and pension funds are the most 
effective mediums for engaging in real investment. Each of these 
three contingencies is a matter of acute economic debate. The 
relationship between saving levels and social security systems was 
analysed in a recent book by H. A. Aaron, who concluded*: 


“... that a person determined to find a respected theoretical 
argument to support a preconception can find one, and that a 
person without preconceptions will find a bewildering diversity 
of answers in economic theory about whether social security is 
more likely to raise or to lower consumption or labor supply. 

To get by this theoretical impasse, one turns with hope to 
empirical research for measures of observed behavioral 
responses. As will become clear, most of these hopes remain 
untulfilled. Empirical research to date suggests that no one 
model explains the behavior of all households, and it has not 
succeeded in producing reliable estimates of the effects on 
behavior of any of the major policies.” 


If savings increase, real investment may also increase (ignoring 
any short term deflationary effects) but the rate of increase in real 
investment may not be very great. This is because increasing the 
quality of capital used in production (which is what real investment 
seeks to achieve) is not simply a function of having more money 
available for investment. Factors such as the state of technology 
also matter: for example, the enormous current investment in 
software may be financed through savings, but it is made possible 
by developments in the use of silicon chips. Last, saving through 
pension funds or insurance companies may not be the most efficient 
method for channelling savings into real investment. These 
institutions invest most of their funds in the stock exchange, both 
here and abroad. The ability of the Stock Exchange to promote 
real investment is itself a matter of controversy.’ Investing directly 
from one’s own savings, either by setting up businesses or by 
reinvesting in existing ones, may be more efficient, as may capital 
formation undertaken by government. 


% H. A. Aaron, Economic Effects of Social Security (The Brookings Institution, 1982), 
p.28. 
37 R. Minns Pension Funds and British Capitalism (1980). 
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Unless there is economic growth, either due to increased real 
investment or an increase in the size of the labour force, then the 
annuities which can be purchased in the second and third decades 
of the next century are likely to be less generous in real terms than 
those sold today. The effect of large numbers of pensions spending 
out of accumulated savings is likely to cause inflation, and hence to 
reduce the real purchasing power of a given annuity. This is 
because an increased number of pensioners will be seeking to buy 
rights to an unchanged amount of output. However, economic 
growth (whether or not due to funding) does not automatically 
lead to each pensioner receiving an increased pension. The level of 
private pensions is determined by the amount and financing of 
contributions, the real rate of return on investments during the 
period before retirement, and the condition of the market for 
annuities at the point of retirement (itself a function of expected 
real rate of return). This makes private pensions something of a 
lottery. 

A second benefit claimed for funding is that it enables the 
present generation to experience the cost of providing the pensions 
which they have promised to themselves and thus prevent 
excessively generous promises. This same experience can be 
provided through a PAYG scheme, by paying the present generation 
of pensioners benefits equal in value to those we have promised 
ourselves. (If we paid basic retirement pensions financed from all 
the contributions we presently commit to income in old age, they 
could be as high as £120 per week for a single person and £200 per 
week for a couple.)** However, insistence on discipline through 
making equivalent payments to a PAYG scheme means that future 
pension levels must always remain at what this generation can 
afford. One of the advantages of a PAYG system is that, assuming 
growth in the economy, the next generation can afford to pay 
higher benefits than this one. However, if discipline is required, it 
is better for existing pensioners if it is provided through increased 
PAYG pensions since requiring the current workforce to fund their 
own pensions reduces their ability to finance the present State 
pension. 

One of the benefits claimed for SERPS as a PAYG scheme is 
the ability to provide indexed pensions. Certainly PAYG schemes 
can provide indexing fairly easily, as contributions increase 
automatically with inflation. However, funded schemes can- provide 
indexing. Contracted out schemes under SERPS provide GNPs 
that are indexed to earnings as they accrue, although the 
Government blames this commitment in part for the failure of 
occupational schemes to increase their coverage. Funded schemes 
could, if they wished, provide a much greater degree of indexing 
by for example, keeping a greater proportion of their assets in cash 


38 Supra note 18 at p.45. 
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or invested in short-term loans whose rate of interest correspond 
closely with inflation.” However, this would involve a sacrifice of 
the hope of higher rates of return from the kinds of portfolio 
pension funds presently hold and would undermine somewhat the 
pension funds’ claim to be a source of long-term real investment 
capital. 
Whilst the benefits of funding may be speculative, the 
administrative costs are certain to be higher than a State PAYG 
_ scheme. The cost of administering the National Insurance Fund in 
1983/84 was only 3-8 per cent. of total benefit spending.” The 
administrative costs of occupational pension schemes range from 
6-5 per cent. to 8 per cent.*! The cost of individual pension plans 
are expected to range from 13-6 per cent. to 23 per cent.,* and to 
average around 20 per cent.* 


Part Two 


(a) The Green Paper proposals 


SERPS is to be phased out from 1988. Men aged between 50 
and 64 and women aged between 45 and 59 at that date will 
continue in SERPS through to retirement. No one else earns new 
entitlements although people up to 10 years younger than this 
group will be credited with extra SERPS entitlement ranging from 
one year to seven and a half years.“* SERPS is to be replaced by 
compulsory minimum contributions of 4 per cent. of salary into 
private schemes which includes employers’ schemes, industry wide 
schemes and individual pension plans. Part-time workers with 
earnings below a minimum, probably equal to the basic single 
retirement pension, will be exempt, as will casual workers and 
persons under 18 years of age. 

There are no guarantees as to what pensions these contributions 
will earn. Hammond and Morris estimate that 4 per cent. 
contributions could provide pensions for males aged 45 and above 
that were as high at retirement on average as those promised by 
SERPS.* Younger male employees would require contributions of 
5-5 per cent. in order to reach this level. (The position for women 
is discussed below.) Hammond and Norris’s estimates were based 


3 Hemmings & Kay “The Future of Occupational Pension Provision in Britain” in M. 
Fogarty (ed.), Retirement Policy: the next 50 years (1982). The Social Service Committee 
expected that over the next decades the majority of pension funds would move towards 
index linking pensions in payment, supra note 20 para. 30. 

4 Cmnd. 9143, II, Government Expenditure Plans 1984-85 to 1986-87, Table 2.12.8. 

4 Occupational Pension Boards “Portable Pensions.” Advice given by the Board on 
February 29, 1984 to the Secretary of State’s inquiry into provision for retirement. Annex 
D Administrative Changes for existing pension contracts. 

2 Ibid. 

48 Actuary Hyman Wolanski, Speech at Westminster and City Programmes Conference, 
“Personal pensions: the next steps,” London July 3 and 4, 1985. 

“4 Supra note 1, Vol. 2, Table 1.3. 

45 Supra note 14. 
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on investments achieving a real average rate of return of 3-5 per 
cent. However, a particular generation of workers runs the risk 
that conditions for them will be below average,” e.g. the annuity 
market will be depressed at the time they retire. To reduce such 
risks, they need to save in excess of 4 per cent. (or 5-5 per cent.) 
in order to ensure SERPS level pensions. 

As well as variations in the rate of return received by different 
generations of workers, there will also be variations within each 
generation, and it is likely to be those workers with least 
contributions who also receive the least rate of return. This is due 
to the particularly high expenses of providing pensions to the kind 
of workers who are contracted-in under SERPS; the low paid, the 
irregularly employed and employees of small businesses. If the 
employers of these workers do not provide pension schemes they 
will have to take out personal pension plans and will need to find 
institutions willing to collect small irregular payments from a vast 
number of sources. Insurance companies and unit trusts are likely 
to make high administrative charges for handling this business. The 
Green Paper refers to “controls and safeguards” to ensure a fair 
distribution of administrative charges,” but if this leads to insurarce 
companies being unable to charge more for dealing with the least 
attractive accounts, they may simply avoid them. Building societies 
and banks are used to this type of account, and may be expected 
to charge less, but they also pay lower rates of return. The 
Government wish to maximise occupational pension scheme 
coverage, and in those industries where individual employers have 
proved reluctant to offer pensions they hope to promote industry 
schemes. However, even if more of the least attractive workers do 
come within occupational schemes, the economies of scale and 
investment opportunities which they enjoy will still be less than 
those afforded to the kinds of workers already in schemes: the 
higher paid, the regularly employed and employees of large 
companies. 

“Women, as a group, are certain to be worse off under these 
proposals than with SERPS. Because women live longer than men, 
private pensions are unable to offer them the same level of pension 
for equal amounts of contribution. The Government, in line with 
the draft EEC Directive,“ are considering making schemes ignore 
mortality differentials and offer the same terms to both men and 
women. If they do, this may lead to more subtle forms of 
discrimination, e.g. schemes sold through employers to mainly 
male workforces will offer better terms than schemes sold through 
employers of mainly female workforces. 





4, e.g. from 1963 to 1977 average rates of return were actually negative. M. Fogarty, 
“Retirement Age and Retirement Cost,” Policy Studies Institute London, 1980. 

“7 Supra note 1, Vol. 2, para. 1.59. 

Official Journal 1983, C134, p.7. 
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The draft Directive only covers occupational schemes, i.e. it 
ignores individual pension plans (“personal pensions”). Thus unless 
the Government’s proposed legislation goes beyond the Directive, 
women who take out personal pensions will be disadvantaged. 
Personal pensions could also be very attractive to male workers 
within predominantly female workforces. If these workers opt for 
personal pensions, because they offer better terms,” the benefits 
offered to the remaining workforce will correspondingly be 
depressed. Again, if equal terms are mandated, there is likely to 
be evasion, e.g. the most advantageous personal pensions may be 
targeted only at male workers. Women also receive worse terms 
because they retire earlier. If the Government implement their 
proposal to end discriminatory retirement ages within the State 
scheme then, provided the draft Directive comes into effect, they 
will also have to pass legislation prohibiting employers from running 
schemes with discriminatory retirement ages.® However, if women 
continue to retire earlier, for whatever reason, they will continue 
to earn lower pensions. 

Whilst equalling the terms offered to the sexes assists women 
who pursue a career instead of raising a family, it does not help 
those women who take time off to have children or to care for 
elderly relatives. Private schemes cannot offer these women terms 
as generous as SERPS.*' It would require contribution levels 
similar to those which have led this Government to question our 
ability to afford SERPS. In deference to this the Government 
propose to require schemes to offer widows the right to inherit 
only half their husbands’ pensions. An employer’s scheme which 
fixed benefits by reference to the best 20 years earnings would 
result in one employer paying pensions calculated by reference to a 
higher salary, earned with another employer. Not only does this 
make it difficult for employers to calculate their pension costs but, 
if we assume that employees who receive higher salaries provide 
more valuable services there is a considerable element of cross 
subsidy between employers. Money purchase” schemes penalise 





2 As they will unless the requirement for equal pay (Article 119) requires employers 
to pay extra contributions for women employees to ensure that benefits are equal. This 
question was addressed by the Advocate-General in Worringham v. Lloyds Bank [1981] 2 
All E.R. 434, 443 who was of the opinion that men and women must make equal 
contributions to pension schemes and receive equal benefits. If women’s benefits cost 
more to provide, the employer must make a greater contribution on their behalf. 
However, the Advocate stressed that the scheme in question was adopted by the 
employer. Personal pension schemes will be chosen by the cmployce. The European 
Court based its decision on the narrower ground that an addition to salary designed to 
compensate for employce contributions into a pension scheme was within Art. 119. 

5 Supra note 48, Art. 9. 

5! Given the higher administrative costs of funding, and the difficulty of funding assets 
which match liabilities, the average contribution levels over the next decades may be 
higher than under SERPS. They would certainly be higher initially, since PAYG allows a 
small contribution level whilst the number of pensioners remain small, whereas funding 
principles require an even level of contributions throughout the life of the scheme. 

52 This ıs where a scheme provides benefits the amount or rate of which is calculated 
by reference to the contributions paid from time to time by the member or by the 
employer in respect of him, and to the member’s age at the time when contributions are 


paid. 
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women with family responsibilities particularly heavily. Contri- 
butions made early in life are worth more in terms of the eventual 
pension than later ones, since they have longer to accrue interest. 
This makes it difficult for women to restore their pension levels, 
even with increased contributions, when they return to the 
workforce full-time after raising children. 

The Green Paper states that all accrued SERPS will be “fully 
honoured.” This has several possible meanings: first, that all 
SERPS entitlements will be frozen and paid at retirement without 
further indexing; secondly, that frozen SERPS entitlement will 
continue to be increased by reference to average earnings up to 
retirement and continue to be indexed to prices thereafter; thirdly, 
that frozen SERPS will be indexed to prices throughout; fourthly, 
that SERPS will be indexed to earnings or prices up to retirement 
but not thereafter; fifthly, that frozen SERPS will be indexed to 
earnings or prices only after retirement. Of these possibilities, only 
the second complies with the original promises made for SERPS. If 
the variety of methods of indexing seems complex, calculating the 
entitlement to be indexed is even more so. The years credited 
could be based on the nine years of qualifying earnings since 1978. 
This penalises those employees for whom these were not all “best 
years.” They expected nine-twentieths of their State earnings 
related pension to be based on years in which they earned more. 
On the other hand, those workers who had more than 20 years 
from 1978 to retirement could expect to work some years in which 
they did not earn any more pension, e.g. persons working 30 years 
would have 10 “worse” years in which they contributed to SERPS 
without increasing their pensions. This suggests that younger 
workers should receive frozen pensions of somewhat less than 
nine-twentieths of their qualifying earnings since 1978. 


(b) The Effect of Green Paper Proposals on Occupational Pension 
Schemes 


The Green Paper proposes that all employees should have a right 
to opt out from their employers’ scheme and have a 4 per cent. 
contribution paid into a personal pension plan with a minimum 2 
per cent. contribution from the employer. There is to be no*right 
to receive a transfer value of accrued rights whilst the employee 
continues to work for the scheme employer. The effect of these 
requirements on occupation pensions schemes depends on each 
scheme’s generosity and the manner in which contributions are 
structured. Where schemes are funded by contributions from both 
employees and employers and the employees’ contributions exceed 
2 per cent. there is an immediate increase in take home pay from 


5 Supra note 1, Vol. 2, para. 1.41. 
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opting for a personal pension. Employers who wish to discourage 
this may switch to “non-contributory” pensions, i.e. where all 
contributions are made by the employer. Where employees’ 
contributions are below 2 per cent., the advantage of the personal 
pension option depends on whether they are currently accruing 
benefits at a rate which can be exceeded by a 4 per cent. money 
purchase scheme. Within final salary schemes there is a considerable 
cross subsidy from young to old. Older employees tend to have 
higher salaries, and they also have fewer years before they are to 
enjoy their pensions. Therefore the benefits which they accrue 
each year tend to be worth more than those accruing to younger 
employees. 

If contributions were apportioned between workers by reference 
to the value of the benefits accrued in each year, then in some 
schemes the notional contribution received by younger employees 
will be less than 4 per cent. In these schemes younger employees 
could gain from insisting on personal pensions. Whether in fact 
they gain depends on the respective rates of return of the personal 
pension and the employer’s scheme and the length of time they 
remain in the same employment. If they exercise their option and 
yet remain with the employers then they will miss out on the cross 
subsidy which they could have expected to receive when they, in 
turn, became “older” workers. 

Because the minimum contribution is so low, and only the 
minimum need be paid into a personal pension plan, the employee’s 
right to opt out of the employer’s scheme should pose no threat to 
the solvency of most existing final salary schemes.” Nor should the 
right to receive a transfer value on leaving employment equal to 
the benefit that a 4 per cent. money purchase scheme would earn. 
The Social Security Act 1985 provides that employees can receive a 
transfer payment equal to the value of their accrued rights, and in 
most final salary schemes this will be worth more than a benefit 
calculated by reference to 4 per cent. contributions. However, 
informing younger workers of the existence of cross subsidies and 
the notional contributions paid on their behalf may encourage a 
move to money purchase schemes. First, because younger workers, 
especially if they do not see themselves remaining with one firm, 
may wish to end the cross-subsidy. Secondly, because in order to 
persuade younger workers of the value of their pension when 





“ In 1984 the average contribution rate for cmployces, where contributions depend on 
salary was approximately 4-5 per cent. of cligible earnings for staff schemes, 3-6 per cent. 
of cligible carnings for works schemes and 4-6 per cent. for combined schemes. National 
Association of Pension Funds, 10th Annual Survey of Occupational Pensions Schemes, 
Tables 18-30. 

5 In 1984 and within contributory schemes, the average company contribution rate per 
member was approximately 12 per cent. for staff schemes, 7-3 per cent. for works 
schemes and 10-5 per cent. for combined schemes. In non-contributory schemes the 
figures were 17-2, 6-8 and 16 per cent. approximately. In contributory schemes it 1s 
unlikely that the notional cmploycr’s contribution rate for younger workers falls below 2 
per cent., or below 4 per cent. in non-contributory schemes. /bid. Tables 24-32. 
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compared with money purchase schemes, and to calculate minimum 
transfer values, it will be necessary to work out benefits on a 
money purchase basis. Given this extra administrative work, and 
the difficulties of explaining a final salary scheme in money 
purchase terms, it may be easiest to change to a money purchase 
scheme. 

The abolition of SERPS will aggravate the problems facing those 
people who change jobs before retirement: “early leavers.” SERPS 
entitlement is unaffected by job changes. If an early leaver is 
contracted-out, his preserved GMP is indexed by reference to 
average wages, or increased at 8 per cent. compound per annum.*° 
In either case the State has to make up the difference between a 
GMP -and a State earnings related pension. Private pensions other 
than GMPs are indexed to prices up to a ceiling of 5 per cent. in 
any one year. Where an employee has less than five years’ 
pensionable service, he is only entitled to a rebate of his 
contributions plus interest. If this forms the basis for preserving the 
pensions that replace SERPs then many more workers will discover 
that they could have earned a much larger pension by never 
changing jobs. 

Last, there is the question of contracted-out employees who are 
within 15 years of retirement. The Government has offered to 
continue the rebate, presently 6-25 per cent., for this group. This 
rebate is calculated by the Government Actuary as an average of 
the widely differing costs of providing pensions to male and female 
employees of different ages. In practice the cost to employers of 
providing a pension is less for younger employees than for older 
ones. Older employees are more likely to draw their pensions than 
an equal number of younger employees, some of whom will die 
before reaching 50 (men) or 45 (women). They are also more 
likely to be sick in the intervening years, making it more expensive 
to earn their pensions. They accrue their GMP at the same rate as 
younger men but the rebate for older employees has fewer years to 
earn interest. The upshot of all this is that, unless the contracting- 
out rebate or the accrued rights premium (the price of contracting 
back in) are, substantially increased, large numbers of these 
employees will be returned to the State scheme. Because the 
accrued rights premium cannot be altered without giving two years’ 
notice,” the Government’s most likely action is to increase the 
rebate. 


(c) Investor Protection: The Legal Framework 
The Green Paper proposals will increase the number of persons 
relying on private pension provision. They will also require people 
to take greater risks, as their pension is no longer to be guaranteed 





5e Social Security Pension Act 1975, ss.33 and 45. 
57 Ibid. ss.44 and 46(5). 
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by the State. (Under SERPS, contracted-out employees received 
SERPS level pensions even if their scheme earned inadequate 
returns or failed completely.)** The Government also proposes to 
allow banks, building societies, and unit trusts to offer the kinds of 
tax relieved schemes that are at present available only through 
insurance companies and friendly societies. The justification for 
these changes is that individuals should have increased choice. 
This section examines the existing framework for investor protection 
to access whether that choice will be an informed one, and whether 
the institutions concerned can offer sufficient security to the 
individuals who save with them. It begins with a discussion of the 
provision for solvency and disclosure within occupational pension 
schemes. It then examines the equivalent arrangements for insurance 
companies. The section ends with a brief look at the measures 
necessary for building societies, banks and unit trusts to offer a 
similar degree of security to that currently provided by insurance 
companies. 


(i) Occupational schemes 


In their 1982 report entitled “Greater Security for the Rights 
and Expectations of Members of Occupational Schemes,” the 
Occupational Pensions Board did not propose legislation on funding 
and investment controls, as they believed that such controls were 
unnecessary unless there was significant danger to members’ pension 
rights which could not be averted by voluntary action.*! The 
Occupational Pension Board indicated a number of reasons why a 
statutory system of funding controls would prove difficult. Requiring 
all occupational schemes to be funded at an unchanging contribution 
rate on the assumption that they will continue indefinitely places 
considerable restrictions upon the employer. Increasing benefits by, 
for example, crediting older members with extra years of 
pensionable service or raising pensions in payment, would require 
a large single payment into the fund. Not surprisingly, employers 
prefer to spread the cost of such increases by raising the contribution 
rate and funding the extra benefits over a number of years (“back 
funding”). Also, actuaries periodically revise their assumptions 








% On a scheme ceasing to be contracted out then, unless the Board approves 
arrangements for providing a preserved GMP, an accrued rights premium becomes 
payable, in return for which the employer is no longer liable for the GMP. If the scheme 
has insufficient funds to pay that premium then, unless the default is due to that 
employee’s connivance or negligence, the unpaid portion of accrued rights premium will 
be waived. (Occupational Pension Scheme (Contracted-out) Regulations 1984, S.I. 
1984/380, paras. 23(1)3(b), (5).) 

5 The only method of providing tax relieved retirement provision for those outside 
pensionable employment is governed by sections 226 to 228 of the Insurance and 
Corporation Taxes Act 1970, as amended. In very broad terms this provides for relief on 
premiums payable within certain limits for specially approved annuity contracts with a life 
assurance company or friendly society. See Hoskings, Pension Schemes and Retirement 
Benefits (Sth ed., 1985), p.158. 

© Supra note 31, para. 3.1. 

él Cmnd. 8649 (HMSO, 1982), paras. 6.20, 6.21. 
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about future earnings and rates of return. Such revisions do not 
ordinarily lead to the payment of a single large sum into or out of 
the pension fund, but to an alteration in the contribution rate, 
which allows the deficiency or surplus to be absorbed over a 
number of years. Given this background, funds will differ in their 
degrees of solvency. The Occupational Pension Board accepted the 
value of this flexibility in funding and, in place of a statutory 
scheme regulating funding, placed their faith in a system of 
disclosure which allowed trustees*and members to monitor the 
funding level determined by their employer. Their recommen- 
dations™ are expected to form the basis of regulations to be made 
under Social Security Act 1985% (discussed below). 

If a scheme is wound up with insufficient funds to meet all 
liabilities, the order of priority depends on the rules of the 
particular scheme. The only statutory requirement relates to 
contracted-out benefits, which must be given priority over all other 
benefits except those provided to persons already over normal 
retirement age and their dependants.“ Where an employer has 
guaranteed the scheme then, provided the employer has sufficient 
funds, there will be no need for abatement. However, such 
guarantees are rare. Where the employer is insolvent then, whether 
or not the scheme is guaranteed, it will have certain priorities in 
the employer’s insolvency. All employees’ contributions deducted 
in respect of the last four months earnings but not paid over to the 
trustees are a priority debt,” as are employers’ contributions in 
respect of contracted-out benefits over the past 12 months.‘ There 
is no requirement for insolvency insurance, although where the 
scheme has invested with an insurance company and the company 
becomes insolvent, the scheme will ordinarily receive 90 per cent. 
of the value of the policy under the Policyholders Protection Act 
1985. But even if a scheme is adequately funded, this does not 
protect members from receiving pensions considerably below their 
expectations. Most schemes allow an employer to discontinue the 
scheme, usually on giving six months’ notice.* Pensions are then 
payable by reference to members final salary at the date of 
discontinuance. This salary is likely to be less than that paid at 
retirement, due in inflation, promotion etc., which means that the 
benefits paid on discontinuance are likely to be considerably less 
than the members expected. 


® Ibid. paras. 11.3 to 11.17 inclusive. 

® Social Security Act 1985, s.3. - 

* Supra note 56. S.40 as amended by Occupational Pension Scheme (Contracted-out) 
Regulations 1984, S.I. 1984/380, para. 40. 

® Social Security Pensions Act 1975, Sched. 3, para. 1. 

% Ibid. para. 2. 

67 Policyholders Act 1975, s.10 provides for cash payments. S.11 provides for another 
company to take over responsibility for providing 90 per cent. of future benefits. 

& W., Phillips, Pension Scheme Precedents (1957), para. 2501. 

© On winding up, members below retirement age, who have five years’ pensionable 
service, must receive preserved pensions. The Social Security Act 1985 requires a 
member's preserved pension in excess of the GMP to be indexed, but only up to 5 per 
cent. per annum. Thus inflation over 5 per cent. per annum erodes their value. 
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Because discontinuance reduces the benefits, a scheme that has 
been funded on the assumption that it will continue to exist is 
likely to show a considerable surplus on winding up. This surplus 
will not necessarily go to the members. If the trustees have no 
power to augment benefits or to pay enhanced transfer values into 
a new scheme, then all the surplus will, according to a rule insisted 
upon by the Revenue as a condition of granting tax relief, be 
returned to the employer.” If there is a power to augment but this 
requires the employer’s consent, then a failure to consent leads to 
the same result as before. Even where the trustees have a discretion 
to increase benefits, this may be limited to Inland Revenue 
maxima. Last, even where trustees have unlimited discretion, this 
may not prevent some part of the surplus being returned to the 
employer. It can be argued that the employer, being entitled to 
any eventual surplus, is a residuary beneficiary, and is therefore as 
much an object of the trustees’ discretion as the members. Without 
authority on this point, some trustees may be persuaded that they 
should not exercise their discretion wholly in the members’ favour. 
Further, the employer usually appoints the trustees. Trustees who 
consider themselves wholly responsible to the members may find 
themselves replaced by others less committed to this view. 

If a member ceases to work for his employer, his pension is 
calculated on the basis of his final salary at the date of leaving. 
Again, this will earn less pension for the same number of years’ 
service than a pension calculated by reference to final salary at 
retirement. Thus, if a member is to make an informed estimate 
of his likely occupational pension he has to consider a number of 
factors that are almost completely outside his control: how 
adequately is his scheme funded; will the employer discontinue the 
scheme; and is he likely to be dismissed or made redundant? 
Against this background, we turn to consider the quality of 
information provided to members. 

The Social Security Act 1985 gives the Secretary of State power 
to make regulations regarding information to be given to members 
and their trade unions.’ The Regulations proposed will require 
that they receive copies of an annual report setting out the 
contributions paid and a statement of whether these concur with 
the recommendations of the scheme’s actuary, together with a 
review of the funds investment performance and the nature, 
disposition, marketability, security, and valuation of the scheme’s 
assets.” The report will include a set of audited accounts giving a 
breakdown and valuation of all the scheme’s assets, identifying any 
investment valued at more than 5 per cent. of the total net assets 





7% “Occupational Pension Schemes. Notes on approval under the Finance Act 1970 as 
amended by the Finance Act 1971,” I.R. 12, para. 15.4. 

7! Supra note 63. 

72 “Proposals for regulations on disclosure of information by occupational pension 
schemes,” D.H.S.S.. August 5. 1985. 
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of the scheme and any self investment in excess of 5 per cent. Self- 
investment is to mean investment in the business of the scheme 
employer or a connected company or person. It will include shares 
and securities of the company, mortgages on real property owned 
by the company, freeholds and leaseholds owned by the scheme 
but leased to the company; and secured or unsecured loans to the 
company. Every three and a half years, a scheme is to be the 
subject of an actuary’s report, setting out the scheme’s expected 
future contribution rate and funding level. The actuary will certify 
whether the scheme could meet its existing liabilities if it were 
discontinued, and if not, he will state the extent to which different 
categories of liabilities could be met: pensions in payment, 
preserved benefits, etc. The actuary will also certify whether, in the 
normal course of events, the scheme will be able to meet future -7 
liabilities on the assumption that it continues in being. This 

certificate will state the assumptions on which that calculation is 

based. The report and certificate are to be made available on 

request to any member, beneficiary or recognised trade union. 

The greatest weakness in the Government’s reliance on disclosure 
is the absence of any mechanism for members to act upon the 
information provided. If the disclosures reveal a breach of trust, 
then it may be possible to commence litigation, but this is a costly - 
and lengthy undertaking for a member. In any case, if the trust is 
widely drawn the disclosures may reveal policies being pursued or 
financial returns being made which are unsatisfactory rather than 
illegal. Here the members’ options are somewhat limited. They can 
opt for a personal pension in future but this only requires that their 
employer pay 4 per cent. into such a scheme which, as discussed 
above, is likely to be less than the employer presently contributes 
on their behalf. Furthermore, leaving the scheme will result in a 
member getting a preserved benefit calculated by reference to his 
current salary which only needs to be indexed up to 5 per cent. per 
annum.” Thus he immediately loses much of the more generous 
benefit he expected to receive under the employer’s scheme. 

The OPB have placed their faith in the ability of members to 
influence their schemes through the operation of “normal industrial 
relations.””* This seems optimistic for two reasons. First, members 
and trade unions may be unable to monitor and react to pension 
scheme policy. Trade unions cannot presently serve as a surrogate 
Department of Trade checking the returns of every scheme in 
which their members have an interest, although they can provide 
advice whenever trustees or members bring matters to their 
attention. However, not all schemes have members who belong to 
trade unions, and even where they do, the members may not know 
what to expect of their scheme’s management. Secondly, even 





® Supra note 69. 
™ Occupational Pension Board, “Greater security for the rights and expectations of 
members of occupational pension schemes,” Cmnd. 8649 (HMSO, 1982), para. 11.4. 
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where members or their trade union can identify a scheme which 
fails to live up to accepted standards of design or management, 
what pressures can they bring to bear to ensure rectification? 
Relying on normal industrial relations suggests that industrial action 
might be required. This envisages an extraordinary degree of 
understanding and commitment on the part of ordinary scheme 
members. 


(ii) Insurance companies 


Whereas any employer may set up an occupational scheme, 
insurance companies must be authorised by the Department of 
Trade and Industry.” The Department may intervene if persons 
who are not fit and proper become the controller, managing 
director or chief executive of a company.” It may also prevent the 
appointment of such a person to these positions.” Companies must 
submit annual accounts to the department, and every 12 months 
their long term business must be the subject of an actuarial 
report.” 

The Department sets out mandatory margins of solvency.” The 
company is required to keep its long-term business (which includes 
the provision of annuities) separate from its general business.® The 
Department’s responsibilities go beyond ensuring that liabilities can 
be met. The holders of “with profit” policies are not concerned 
only that the bonuses presently declared can be paid for, but that 
future bonuses can be expected. The Insurance Companies Act 
1982 specifically authorises the Department to intervene where 
there is a risk that the “reasonable expectations” of long-term 
policyholders may be disappointed.*' The Act prevents surpluses 
on the long-term account from being distributed to shareholders or 
used to subsidise general business: first, a company with long term 
business may not voluntarily be wound up*; secondly, the long- 
term policyholders must share in any surplus in at least the same 
proportions (less 0-5 per cent. of the total surplus) as they shared 
in the last surplus®; thirdly, when calculating the long-term 
liabilities of the company, and thus its surplus or deficit on long- 
term business, the actuary is required to adhere to standard 
valuation regulations. Conflict of interest is limited by restricting 
self-investment to 5 per cent. of a company’s long-term funds 


75 Insurance Companies Act 1982, s.3. Companies authorised before the 1982 Act are 
covered by s.4. 

% Ibid. s.60. Controller is defined in s.7. 

7 Ibid. s.17. 

78 Ibid. s.18(3). 

” Ibid. s.32. 

% Ibid. ss.28, 29. S.6 prevents companies authorised since 1982 from carrying on both 
general and long-term business. 

81 Ibid. s.37(a). 

82 Ibid. s.55(2). 

® Ibid. s.30. 

% Ibid. s.18(4). 
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(unless the Secretary of State specifies a higher amount).® In the 
event of insolvency, the long-term policyholder may claim up to 90 
per cent. of the value of his policy under the Policyholders 
Protection Act 1975.% This is subject to a power to reduce benefits 
where, in the opinion of an independent actuary, they were 
excessive.” 

One’s first impression is that the protection for persons saving 
their pensions with insurance companies appears better than 
that afforded to members of occupational schemes. However 
policyholders may still find themselves with considerably less 
retirement income than they expected, and they face great difficulty 
in making an informed choice between different insurance 
companies, or between an employer’s occupational pension scheme 
and that offered by an insurance company. The insurance industry 
relies heavily on illustrations or “projections” of expected yield in 
selling its policies, both “with profit” policies and “linked” policies 
(where the value of the policy is fixed by reference to a real or 
nominal fund of assets held by the insurance company). These 
projections do not form part of the sum the insurance company has 
contracted to pay, and therefore are not covered by the Act.% 
Under a “with profits” policy, the company’s liability to the 
policyholder increases whenever bonuses are declared by the 
directors. The practice has arisen in recent years of awarding a 
large part of the overall bonuses at the end of the term, rather 
than by way of periodic bonuses, usually annual, declared during 
the course of policy, These “terminal” or “final” bonuses decrease 
the protection offered by the 1975 Act, and make it difficult to 
monitor the insurance companies’ performance, since the annual 
bonus will no longer indicate the level of pension which can be 
expected by the end of the policy. Even where monitoring a 
policy’s performance is possible, acting on that information can be 
very costly. Insurance companies have to recoup the costs incurred 
in securing a policy. As well as administrative charges, there will 
be advertising expenses and commissions. Commissions on a 
pension policy are approximately 50 per cent. of the first year’s 
premiums and 1-25 per cent. of each subsequent year’s premiums. 
If the pension policyholder remains with a single company these 
charges can be spread over a long period. If the policyholder 
changes companies, they have to be taken out of the premiums 
paid up to that time. The effect can be dramatic. In some cases, no 
pension is payable if the policy is discontinued before the second 
year. A person who switched companies several times would find 





85 Ibid. s.31(1). 

% Ibid. ss.10 and 11. 

87 Ibid. s.12 There is some confusion as to whether actuaries must consider all the 
circumstances when deciding if the benefit is excessive, or whether they must form their 
judgment solely by reference to the premium paid. Report on the Policyholders 
Protection Act 1975. Department of Trade, H.C. 363, 1980/81, p.9. 

%8 Supra note 67, s.11(2). 


64 THE MODERN LAW REVIEW [Vol. 49 


his pension significantly reduced. If a policyholder wishes not only 
to discontinue premiums, but to transfer his existing investment to 
another company, he will require a surrender value. This is likely 
to increase his disappointment. The surrender or transfer value will 
be less than the value of bonus declared since those are based on 
the assumption that a company would have retained the 
policyholder’s investment through to his retirement. Further, where 
a large number of policyholders wish to change companies, 
surrender or transfer values may be depressed by the company 
actuary’s need to increase reserves to maintain solvency. Whilst 
these practices may be eminently reasonable from the point of view 
of the insurance companies, and they could not be altered without 
decreasing the returns to policyholders who do remain with a 
particular company, they increase the need for the policyholder to 
make an informed choice at the time he first takes out a policy. 

The projections included in insurance companies sales literature 
are unlikely to be explained except by a statement (where 
appropriate) that: “The amounts of bonus shown in the illustrations 
are those which would accrue if the rates of bonus most recently 
declared (excluding special additions) were to continue until the 
pension becomes payable.” This is likely to be accompanied by the 
general warning that “bonuses cannot be guaranteed”® and that 
high levels of inflation produce high projections. The warnings do 
not compensate for the lack of explanation since the potential 
policyholder does not need to know what will affect the insurance 
industry generally, but how this particular company estimates its 
own performance, and how this compares with the estimates of 
other companies. Policies whose value at maturity is linked to 
assets purchased for the policyholder with his premiums are easier 
to monitor than “with-profits” policies. However, the initial sales 
literature may be just as misleading.” 

One suggested reform is to require insurance companies to show 
two figures: the yield that the maturity value represents to the 
policyholder, allowing for the cost of life insurance; and the 
investment return needed on future investments to maintain 
the bonus rates shown in the projection.” The first of these would 
not only enable a policyholder to judge for himself whether such a 
quotation is optimistic, but would enable direct comparisons with 
other forms of saving such as building society shares. The second 


™ Such warnings are required by the Code of Practice on Life Assurance Seling issued 
by the Life Offices Association, Associated Scottish Life Officcs and Industrial Life 
Offices Association. (Available on request from the Association of British Insurers.) 

~% The Consumer Association found that of the cight “unit linked” policies they 
considered only onc was matured with an assumed yicld used for projection anywhere 
near that obtained in the past, and some companes were assuming that they were going 
to carn over 25 per cent. per annum more for thcir new policyholders than they have 
done for the policyholders whose policics had just matured. E. Rutingers, What Will My 
Pension Be? (Consumer Association, 1985), p.133. 

" See E. Short, “Personal Life Assurance: What the Past Tells Us,” Paper presented 
to the Institute of Actuarics Students Socicty on February 2, 1982. 
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figure would go beyond the general warning that interest rates 
might fall by giving some indication of the likelihood of this 
occurring. 

If informed choice between insurance companies is difficult, 
choosing between insurance companies’ and employers’ schemes on 
an informed basis approaches the impossible. The projections of 
insurance companies are in cash terms, and are not discounted to 
take account of inflation, whilst the preserved benefits offered by 
occupational schemes are partially indexed and are calculated by 
reference to final salary. An ex-employee comparing the purchasing 
power of his preserved pension with that of a future cash sum may 
fail. to appreciate that his preserved pension will increase with 
inflation (up to 5 per cent.). However, finding a common basis for 
projections is difficult. Simply requiring insurance companies to 
state the value at today’s prices of projected cash sums unduly 
favours the occupational schemes, since the purchasing power of a 
preserved pension will be eroded by inflation in excess of 5 per 
cent. The choice lies between requiring both occupational schemes 
and insurance companies to quote pension benefits at today’s 
prices, or for both to quote benefits at future cash values. In either 
case they must assume the same rate of inflation or the comparison 
loses meaning. i l 

Even if the presentation of information is improved, few people 
have sufficient financial experience to make an informed choice 
between retirement saving institutions without advice from impartial 
experts, and few experts are impartial. Insurance intermediaries 
such as tied agents, insurance company employees and insurance 
brokers and consultants, all receive commissions which differ both 
between companies and between different policies offered by the 
same company. Intermediaries who are not tied also receive 
overriding commissions fixed by reference to the volume of work 
placed with a particular company. Professor Gower recommended 
that commissions be standardised within the industry, something 
which he felt to be impossible without legislation.” The Government, 
in their White Paper, rejected this in favour of a system of 
disclosure coupled with an extension of the present provision for 
policies to remain ineffective until a statutory cooling-off period 
has elapsed.” They propose to require non-tied agents to reveal 
the commission earned on the policy sold, or to provide a statement 
that commission paid complies with a voluntary agreement. Existing 
regulations already provide for policyholders to receive a statutory 
notice that they can cancel their policy within 10 days,” and the 
Government propose to extend this arrangement to single premium 


% Review of Investor Protection Report, Part I, Cmnd. 9125 (1983-84), para. 8.57(j). 

* “Financial Services in the U.K. A new framework for investor protection” (Cmnd. 
9432. 1985), paras. 10.7-11. 

%4 The Insurance Companies Regulations 1981, S.I. 1981/1654, para. 70. Schedule 10 
and 11 set out the form of notice. 
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policies” (which will protect ex-employees who require a transfer 
value to be paid from their occupational scheme to an. insurance 
company). Professor Gower felt that the disclosure requirements 
could not be enforced, and that a universal voluntary agreement 
on standard commissions was unlikely.” He also doubted whether 
revealing “tied” status was sufficient warning of an agent partiality.” 
Even if it were, it is unclear how potential policyholders can act 
upon that knowledge, except by seeking advice from other equally 
partial intermediaries. The cooling-off period merely increases their 
ability to take this rather unsatisfactory course of action. 
The problem of partiality is compounded by a lack of expertise 
on the part of many of these intermediaries. According to Gower: 
“Members of the sales force are recruited largely from those 
without relevant prior experience or educational qualifications. 
They are given a short (sometimes only 2 days or thereabouts) 
initial course and, unless then weeded out as unsuitable, are 
sent out to build up a clientele in their district, under the loose 
supervision of an area manager who, in most cases, is himself 
self-employed.” 


(iii) Banks, buildings societies and unit trusts 


In their White Paper on Financial Services, the Government 
have proposed that all providers of personal pensions should come 
under the supervision of the new Securities and Investment and 
Marketing of Investments Boards.” As these proposals have yet to 
be finalised, it is difficult to assess whether the controls are likely 
to be adequate. The Government have still to decide whether 
providers of personal pensions will be subject to statutory 
requirements restricting the range of permitted investments or 
increasing the coverage of compensation arrangements. These two 
concerns cannot be considered in isolation. Unless there is a means 
of regulating solvency, a compensation scheme financed by 
contributions from the members of an industry quickly becomes a 
system whereby the more prudent companies underwrite the less 
prudent ones. However, assuming effective controls can be devised, 
there is a case for increasing the compensation arrangements in 
banking, and building societies. Banks and building societies are 
considered by the Government to be institutions where the investor 
should expect his investment to be at little or no risk.! Yet the 
Banking Act 1979 only provides for deposits up to £10,000 to be 
covered by the Act’s compensation arrangements, and even here 


% Supra note 94, para. 12.8, as interpreted by Gower, Review of Investor Protection 
Report, Part II (HMSO, 1985), para. 5.9. Single premium policies are excluded from the 
Insurance Company Regulations 1981 (ibid.) by para. 71(i). 

% Ibid. para. 5.06. 

7 Ibid. 

98 Supra note 92 at para. 8.11. 

%® Supra note 93 at para. 11.8. 

1 Ibid. 

? s.28. 
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only 75 per cent. of a deposit is guaranteed.” The building societies 
have no statutory scheme, but the Building Societies Association 
has introduced a voluntary scheme whereby member societies 
guarantee 100 per cent. of all depositors’ accounts, 90 per cent. of 
the share accounts of member societies, and 75 per cent. of the 
share. accounts of non-members.’ Unit trusts have no scheme of 
compensation, nor do they have a system of solvency regulation. 
The Government propose to restrict the range of underlying 
investments available to those trusts which can be promoted 
directly to the public.* Whether such restrictions provide adequate 
security for persons saving for pensions, remains to be seen. 


CONCLUSION 


The author’s own conclusions are that the arguments for abolishing 
SERPS are unconvincing, and that the system intended to replace 
it will result in lower pensions (particularly for women) with little 
benefit by way of increased choice. It will also create pressures to 
increase investor protection, which may result in the- private 
pension sector becoming more regulated, and less private, than it is 
at present. The proposed transitional arrangements will postpone 
any major savings in government expenditure until the second 
decade of the next century. In these circumstances the present 
Government may be persuaded that there is no case for the 
abolition of SERPS. 


RICHARD NoBLeEs* 


2 5.28. 

3 Introduced, March 1982. 

+ Supra note 93 at para. 9.7. 

* Lecturer in Law, London School of Economics. 


RACIAL INEQUALITY AND THE LIMITS OF 
LAW 


I 


IN writing the conclusion to Legal Control of Racial Discrimination, 
I described the mood of the study as one of qualified pessimism. I 
would now, five years on, delete the adjective. It seems fairly clear 
that the effect of the Race Relations Act 1976 (R.R.A.) in 
diminishing racial inequality has been minimal, at best. This paper 
is an attempt to think why that is so, and what more promising 
measures might be taken. 

Confronted with compelling evidence of widespread racial 
discrimination and disadvantage, successive British Governments 
have made use of legal weapons as the primary means of attacking 
it. They have enacted legislation enabling sanctions to be invoked 
through the legal process against those found to have committed 
violations. The legal process can be mobilised either by an 
individual asserting the right not to be subject to discriminatory 
treatment, or by a specially created administrative body, either 
acting on behalf of an aggrieved individual? or exercising its own 
powers separately defined.* Except in the latter instance, the 
legislation has proceeded by altering the rights and obligations of 
private parties and treated discrimination as essentially a matter of 
private law. Discrimination has in effect been made into a specific 
statutory tort, a point recognised in the remedial provision of the 
Act which explicitly drew the analogy.* 

Measuring the impact of any piece of legislation, or any particular 
social intervention, is notoriously difficult. Nonetheless, the 
ineffectiveness of the R.R.A. seems beyond doubt. Whether one 
looks at studies of the incidence of discrimination undertaken after 
it came into force,> or at the rate of success of individual 
complaints,° or the extent and influence of the enforcement efforts 
of the responsible administrative body, the Commission for Racial 


' L. Lustgarten, Legal Control of Racial Discrimination (1980), p.253. 

? The Commission for Racial Equality ıs given powers under the Act to advise, assist 
and/or represent individual complainants. Under the 1968 Act its predecessor, the Race 
Relations Board, had the exclusive power to bring legal action. Most successful litigation 
under the present law has involved C.R.E. support. 

3 Under present law this is done by means of the so-called formal investigation, 
R.R.A. 1976, ss.48-52, 58-60. 

* R.R.A. 1976, s.57(1). 

$ Especially that conducted by the Nottingham C.R.C. and published by them under 
the title Half a Chance? in 1980. 

é In 1982, 200 cases heard in industrial tribunals produced only 30 successes, a 
proportion markedly lower than 25 per cent. achieved in the staple of those tribunals, 
unfair dismissals. From 1977 to 1982, discrimination complaints won only 106 cases. 
These data come from the C.R.E. Consultative Document The Race Relations Act—Time 
for a Change? (1983), p.9. 
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Equality (C.R.E.),” or seeks evidence of in terrorem effects of the 
law on employers’ behaviour,* the same conclusion is inescapable. 

Several plausible reasons for this ineffectiveness can be suggested: 
incompetence of the C.R.E. and of. those who have represented 
complainants; unfamiliarity with the legislation in the early years of 
its existence, or hostility, outright or tacit, to its objectives, on the 
part of tribunals and judges’: and substantive defects in the Act 
itself, which are many and various. Numerous specific suggestions 
for alteration and reform have been made.” Acting upon them 
might indeed make marginal improvements in enabling individuals 
to indicate their statutory rights, or enhancing the effectiveness of 
the C.R.E. But perpetual patching up will not do: the problem 
goes very much deeper. Ultimately, it is embedded both in the 
nature of discrimination and in the nature of law, or at any rate of 
a legal system underpinned and structured at every level by the 
traditions and presuppositions of the common law. 

Of course, the climate within which the law operates has become 
very much harsher in the past four or five years. There is now a 
great over-supply of labour, hence much more competition for 
jobs, which has given employers the whip hand. Nonetheless this is 
not the whole story. Promotion and training decisions continue to 
be made daily and some occupations, such as accountancy and 
computing, still take on many new entrants. There is less to go 
round but what does remain is shared out in grossly inequitable 
fashion. It is obvious that reforming legislation in this or indeed 
any other area in relation to employment is not on the present 
Government’s agenda. We are thus at an hiatus in the terms of 
reform. We stand at a convenient as well as a very necessary 
stopping point from which we can reflect upon the effectiveness of 
attempts in the 1960s and 1970s to protect weak groups in society 





7 Many of the scathing criticisms of the C.R.E. in the Report of the House of 
Commons Select Committee on Home Affairs were justified (first Report, 1981-82 
Session, H.C. 46). See further, Lustgarten, “The CRE Under Attack” [1982] P.L. 229. 
However, the courts have severely restricted the Commission’s ability to conduct formal 
investigations by their interpretation of the relevant statutory provisions in cases such as 
C.R.E. v. Amari Plastics [1982] Q.B. 265; Hillingdon Borough of London v. C.R.E. 
[1982] A.C. 779; and C.R.E. v. Prestige Group Ltd. [1984] 1 W.L.R. 335. These legal 
obstacles were wholly ignored in the Select Committce Report. 

# The Policy Studies Institute Report, W. Danicl and E. Stillgoe, The Impact of 
Employment Protection Laws (P.S.I., 1978) reported that most personnel managers and 
others who would be responsible for implementation of the Act had only the vaguest 
idea of its substance, and had done nothing to change their practices in light of it. It is 
possible that a similar survey conducted in 1985, particularly with the Code of Practice in 
force since April 1984, would reveal considerably greater awareness. Sec also, K. Young 
and N. Connelly, Policy and Practice in the Multi-Racial City (P.S.I., 1981) documenting 
widespread ignorance and inaction in many local authoritics, who under s.71 have an 
explicit statutory responsibility to eliminate discrimination and promote equal opportunity. 

Expressed most openly in the Court of Appeal judgments in Ojutiku v. M.S.C. 
[1982] 1.C.R. 661, and Mandla v. Dowell Lee [1983] Q.B. 1. The Hillingdon case, supra 
note 7, manifests the same attitude more subtly. 

Notably in the C.R.E. Consultation Document, supra note 6, and in the strengthened 
Review of the Race Relations Act: Proposals for Change, adopted by the Commission 
after the consultative process and published in July 1985. 
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by means of statute. Lawyers tend instinctively to propose legal 
changes as a cure for social ills. Yet law is only one form of 
intervention strategy; and one I believe it is increasingly clear is of 
limited effectiveness. 

Regulation through legal mechanisms is also a process of which 
our understanding seems to be surprisingly sparse. There is virtually 
nothing in the voluminous social science literature purporting to 
address the problem of law and social change’! which helps one 
understand how legal intervention in social relations actually works 
at the sharp end. It is imperative that we begin by recognising our 
ignorance. As a tentative step forward, it may be helpful to 
identify the various contexts within which legal regulation operates. 
This exercise may assist in the construction of something we need 
very badly, a theory of legal change. By legal change I mean the 
imposition of a rule emanating from some organ of the state, 
including the judiciary, which requires individuals to act in a 
manner different from how they would have preferred to act, on 
pain of some sort of sanction; or conversely enables them to act in 
a certain way without fear of adverse consequences that otherwise 
would have existed. A variant, which may be called a public law 
type of legal change, involves the creation of some administrative 
entity with legal powers to do certain things within prescribed 
limits. 

The various contexts within which legal change operates include 
the following. First, where the legal system itself is so to speak the 
primary actor, as with criminal law, procedural rules, or custody 
and divorce, one would expect the clearest impact of legal change 
on behaviour, though even here that depends on how deeply the 
legal system itself penetrates the society. One can think of examples 
of colonial societies where the law of the occupying power was just 
a sort of icing on the cake, and there are also instances of 
countervailing pressures within the legal system such as judicial or 
jury resistance or non-cooperation by police or some other enforcing 
agency. 

A second context is where the law seeks to regulate behaviour 
not directly related to the legal system by adjusting individuals’ 
capacities to act. Legal change may impose or remove penalties for 
acting in a particular way or enable certain legal relations to be 
created. There seem to be two distinct types of legal change here. 





1 e.g. in the articles extracted or cited in L. Friedman and $. Macaulay (eds), Law 
and the Behavioural Sciences (2nd edn., 1979); R. Schwartz and J. Skolnick (eds), Society 
and the Legal Order (1970), and C. Campbell and R. Wiles (eds), Law and Society 
(1979). A good review of the findings and analytical shortcomings of various “law and 
social change” theorists may be found in R. Cotterrell, The Sociology of Law: An 
Introduction (1984), Chap. 2. The essay by William Evan, “Law as an Instrument of 
Social Change” in A. Gouldner and S. Miller (eds), Applied Sociology (1965) is 
interesting and suggestive, but is either speculative or based on extrapolations of one 
specific instance. A more common flaw is the creation of “models” which either state the 
very, very obvious or are vague to the point of vacuity, e.g. the twelve-factor model of 
D. Maxmanian and P. Sabatier, Effective Policy Implementation (1981), p.89. 
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The first may be called facilitative. A powerful group is freed from 
some imposed restriction or enabled to act in a certain way not 
previously permissible. Examples include the enclosure acts, 
creation of limited liability company, validation and recognition of 
the trust device, removal of equitable notions of contract law that 
had prohibited certain types of agreements, and changes in tax law 
to lessen or eliminate liability for some type of transaction. This 
type of intervention is likely to be relatively effective because the 
beneficiaries are enabled to carry on the preferred course of action 
without hindrance. They have the material power, need no 
assistance, and will almost certainly be aware of the change and be 
capable of taking advantage of it. The second type may be called 
protective. It involves the creation of rights, which the weaker 
party can assert by means of litigation, in the traditional mode of 
private law. The protected person must invoke the legal process or 
the penalties must be so credible that the very existence of the law 
is a goad or a deterrent itself—the in terrorem effect. 

For reasons | shall spend much of this paper trying to explain, 
protective legislation is much less effective. Put broadly, there are 
problems of mobilisation of the legal process that are severe, 
indeed debilitating, and do not arise with facilitative law. Three 
examples of this protective intervention by means of a rights or 
private law approach are employment protection legislation 
generally, such as the unfair dismissal and other provisions of the 
Employment Protection (Consolidation) Act 1978, the Rent Acts, 
and anti-discrimination law. There is also public law intervention, 
which may take two forms. The first is where a State institution 
itself becomes the primary actor by directly providing a service, as 
with the creation of National Health Service or compulsory 
schooling until a prescribed age. The law here, although occasionally 
giving rise to litigation, essentially provides a structure within 
which bureaucracies operate. Legal considerations are not prominent 
in the actors’ minds. The second is where the institution regulates, 
investigates or otherwise may direct or influence the operation of 
private entities. 

I hope these analytical distinctions may prove helpful in exploring 
some of the problems that have emerged as the complex realities 
of racial inequality have had to be translated into legal concepts 
and otherwise wrenched, pressed, squeezed, pounded and torn to 
fit within the framework of English law. 


II 


In principle, cases of direct discrimination, adverse treatment on 
racial grounds, raise no novel issues for the function of legal 
adjudication. Facts must be found, or inferred, about specific past 
events involving a limited number of individuals, and in cases 
where the information is not directly available, the courts are 
accustomed to constructing presumptions or other devices so as not 
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unduly to hinder the plaintiff's proving his case.'!* Indeed, they 
have done this in discrimination cases.’ The formal burden of 
proof is not an insuperable obstacle. The real problem is the 
unsympathetic response of tribunals'*—their unwillingness to draw 
inferences supporting complainants’ claims. In the face of the 
ambiguity inevitable in such cases they have tended to credit the 
respondents’ explanations. This is a matter of political or personal 
predilection, not of legal incapacity. 

Indirect discrimination, however, is a very different matter. It 
makes unlawful those policies or practices which are not racist in 
intent, but which have disproportionate adverse effect upon a 
racial minority. In its present form it is a somewhat narrow 
and awkwardly-phrased expression of the idea of institutional 
discrimination." As such it requires the courts to find “social facts” 
about broader societal relationships—the socio-economic condition 
of ethnic groups, the working of labour markets, the employment 
practices of firms and industries, and the like. Courts in the United 
States, from which the concept of indirect discrimination was 
borrowed, have long experience with evaluating data of this type in 
the form of the so-called “Brandeis brief,” but this is an activity 
alien to the English courts and one with which, to judge from the 
reported cases, they feel profoundly uncomfortable. 

Racial disadvantage in the fullest sense is outside the law 
entirely. By “racial disadvantage” I mean material, psychological 
or social inequalities, bearing disproportionately upon racial 
minorities. Examples are under-achievement in schooling, higher 
rates of unemployment, or residential concentration in decaying 
neighbourhoods. Discrimination is both a major element and a 
continuing long-term cause of disadvantage, but the latter has a 
self-perpetuating dynamic of its own, and both extends much wider 
and is the product of several additional and even less tangible 
influences. 

The reason the law cannot extend to racial disadvantage is that 
no one is formally responsible. In law one needs an identifiable 
defendant who has done something, or to whom a decision can be 
imputed. There are therefore tight limits to what legal regulation 
can reach; at the least some formally articulated or reasonably 
clear policy is required. This can be seen even in the much 
narrower area of litigation under the present statute: a significantly 


12 


e.g. the doctrine of res ipsa loquitur or the sort of presumption used in McGhee v. 
National Coal Board [1972] 3 All E.R. 1008, a case of breach of statutory duty. 

3 As in Khanna v. Ministry of Defence [1981] 1.C.R. 653; Wallace v. South Eastern 
Education and Library Board [1980] 1.R.L.R. 193 (N.I.) and Oxford v. D.H.S.S. [1977] 
LR.L.R. 225. 

H Although county courts hear housing discrimination cases, there have been only 
about a score of these in seven years. Discrimination law is essentially employment law, 
within the domain of industrial tribunals with appeal on questions of law to the 
Employment Appeal Tribunal. 

1$ See further, L. Lustgarten, supra note 1, pp.8-14, and McCrudden, “Institutional 
Discrimination”, (1982) 2 Ox. J. Leg. Studs. 303. 
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disproportionate number of reported cases'® has involved public 
sector employers, who far more commonly than those in the 
private sector use published criteria, clearly enunciated rules and 
formal procedures in deciding upon hiring and promotion. Their 
decisions can thus be more readily subject to critical examination 
than idiosyncratic judgments made without reference to articulated 
standards or review of extensive personal documentation. 

By definition, discrimination is the antithesis of individualised 
decision. A person is ill-treated, or shares some social circumstances, 
because of his involuntary membership of a group. There is 
therefore a collective dimension to every discrimination case which 
it is difficult to fit within the traditional processes of law. 
Adjudication in English law has conventionally proceeded by 
individuation: the realm of relevant evidence is marked with narrow 
boundaries, and the courts, whilst permitting representative actions, 
have restricted the number of parties by the narrowness of the 
“common interest” test of Markt & Co. Ltd. v. Knight Steampship 
Co. Ltd.” 

This individuation may be partly explicable in terms of managerial 
rationality, the need to keep litigation manageable in a judicial 
system that has minimal support services for judges and relies 
exclusively on oral presentation of evidence and legal argument. 
But there is also an ideology at work: the exaltation of individualism 
by the common law. This underpins even quite technical rules of 
procedure, as in the rule that a third party cannot adduce evidence 
of even a central finding of fact in an action between the other 
parties with whom he is not privy," or in the refusal to admit as 
evidence, let alone accord res judicata effect to, judgments against 
a defendant facing a virtually identical claim from a different 
plaintiff (as in product liability cases); or even to enter judgment 
automatically in favour of all plaintiffs in a successful representative 
action.’ 

Discrimination law is hampered in several ways by individuation, 
but in none so important as the restrictions on the scope of 
remedies. These may be backward-looking (compensatory) or 
forward-looking (changes in discriminatory policies and practices). 
Because all members of a minority group will have been identically 
affected by the discrimination, it is reasonable that all such persons 
adequately. qualified and shown to be affected be accorded the 
same remedy as the individual who has won his particular case. In 
the United States, this is accomplished by means of the class 
action, but there is nothing magical about this particular procedural 





'6 I base this statement on the admittedly arbitrarily-sclected sample provided by the 
editors of the Industrial Relations Law Reports. 

'7 [1910] 2 K.B. 1021. 

8 Hollington v. Hewthorn and Co. Ltd. [1943] K.B. 587. 

19 A valuable discussion of these procedural limitations may be found ın Miller, “Some 
Problems of Individual and Collective Consumer Redress in English Law” in S. 
Anderman (cd.), Law and the Weaker Party, Vol. 2 (1983), pp.127-129. 
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device; it is quite conceivable that the representative action could 
be adapted to achieve the same result. The practical consequence 
is that an American employer adjudged to have discriminated will 
face a large bill for compensation to all those within the class. It 
therefore often becomes cheaper and easier to obey the law: the 
employer is forced to bear the true cost of his illegality because its 
effect is fully taken into account rather than measured only in 
relation to the individual who has had the courage, persistence and 
patience to bring an action. This cost-maximising deterrence is not 
possible under English law and its absence, by making discrimination 
cheap, virtually ensures the ineffectiveness of the rights approach. 

An analogous point applies to forward-looking remedies. 
Although the statute permits a so-called “action recommendation,” 
it is merely a recommendation, not an order. Moreover, it cannot 
extend to a matter that does not affect the complainant personally. 
This is explicitly provided in the statute,” with the consequence 
that if the evidence reveals that discriminatory policies have 
excluded black applicants, tribunals are not empowered to order 
the employment of those who can be shown to have been 
victimised, let alone impose any sort of hiring targets based upon 
labour market percentages. This again flows from the fact that 
legislation in Britain accepts the assumptions and practices of 
common law, in this instance its long-standing refusal to order 
specific performance of the contract of employment. The late 
Professor Kahn-Freund explained this stance as an application of 
the doctrine of mutuality: since the common law would not 
recognise servitude, nor order any person to work for a given 
employer, it followed that no employer could be compelled to 
engage any individual.”' Interestingly, though a partial statutory 
incursion has been made into this principle by the reinstatement 
and re-engagement provisions for those unfairly dismissed, these 
remedies—which are supposed to be primary—are hardly ever 
used, 

The deadening influence of the common law is brought into 
sharp focus by a comparison with American civil rights law— 
federal legislation creating causes of action heard in federal courts. 
Apart from constitutional litigation, those courts concern themselves 
almost exclusively with interpretation of statute. They do not see 
that task as one of subtle linguistic analysis, nor do they locate 
statutes in relation to pre-existing legal rules. Rather they treat 
major statutes as blueprints of social policy. Hence they attempt to 
inform themselves fully about the social reality of the “mischief,” 
interpret substantive provisions broadly in light of that 
understanding—not in relation to the pre-existing common law— 


2 R.R.A. 1976, s.56(1)(c). See Bayoomi v. British Rail [1981] 1.R.L.R. 413. 

2 Kahn-Freund, “On Uses and Misuses of Comparative Law” (1974) 37 M.L.R. 1, 24. 

? Dickens et al, “Re-employment of Unfairly Dismissed Workers: The Lost Remedy” 
(1981) 10 I.L.J. 160. 
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and even create new remedies in a purposive effort to effectuate 
the legislative aim. The legislation created a muscular skeleton, but 
the courts at all levels have put on the substantial flesh. 

Moreover, the American Congress, unlike Parliament, has long 
since abandoned its subservience to the assumptions, values and 
doctrinal constraints of common law. The breakaway can be traced 
back as early as the creation of the remedy of treble damages in 
the anti-trust (restrictive practices) legislation of 1890, and has 
proceeded apace. In the present context, the most relevant example 
is the labour legislation in the 1930s, in which the Congress began 
using reinstatement as a protective remedy for those engaged in 
trade union activities. It consciously drew upon this precedent 
when fashioning the much broader remedies involving hiring 
members of the victimised class in the employment discrimination 
legislation of 1964.77 

Another problem that has befallen anti-discrimination efforts in 
this country arises from the peculiar nature of English administrative 
law—again a reflection of the common law tradition. The C.R.E. 
has been given virtually unique powers of enforcement, which 
combine investigation with the imposition of a sanction—the non- 
discrimination notice.“ It is not a very potent sanction, but its 
novelty lies in the fact that it is imposed by the investigative body 
itself, subject to challenge in the courts. The judiciary have 
ensnared the Commission in a spider’s web of technicality only 
partly commanded by the language of the Act. They have taken a 
much more restrictive approach in comparison with, for example, 
the latitude they have permitted Department of Trade Inspectors 
under the Companies Act.” I think their attitude reflects a hostility 
to what they see as an unacceptable amalgamation of executive 
and judicial functions—the body conducting the fact finding also 
issues the notice. In this instance they are not evincing hostility to 
discrimination legislation as such, but giving effect to an ingrained 
pattern of thinking about administrative powers. One can see a 
similar process at work in their attitude to the Civil Aviation 
Authority as constituted in the 1970s. In a persuasive critique of 
the Skytrain decision,” G. R. Baldwin pointed out that the Civil 
Aviation Authority was a constitutional innovation deliberately 
designed as a body with considerable discretionary powers which 
would remain subordinate to central government policies.” It was 
meant to combine what were traditionally understood as executive 
and judicial methods in a delicately balanced legal framework 
which the court simply failed to understand. An independent 








3 Sec Albermare Paper Co. v. Moody, 422 U.S. 405. 419 n.11 (1975). 

4 R.R.A. 1976, ss.58-59. 

5 e.g. Re Pergamon Press [1971] Ch. 388; Norwest Holst Ltd. v. Department of Trade 
[1978] 3 All E.R. 1280, both Court of Appeal decisions. 

26 Laker Airways Lid. v. Department of Trade [1977] Q.B. 643. 

Y Baldwin “A British Independent Regulatory Agency and the ‘Skytrain’ Decision” 
{1978] P.L. 57. 
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regulatory agency possessing the quasi-judicial power to issue 
injunctive-type orders and make rules at the same time is something 
readily familiar to lawyers in the United States and Canada but 
quite alien to the English courts, which are therefore unwilling to 
allow a body given such power by Parliament to exercise them in 
the way that was intended. Thus both protective intervention to 
enhance rights of individuals, modifying private law, and the public 
law creation of a novel mechanism of control have foundered badly 
on the conservatism of the common law. 

I have examined features of discrimination and disadvantage 
which make it particularly difficult to use a private law approach to 
combat them effectively, or indeed to fit comfortably within the 
traditional pattern of litigation. Additionally, however, there 
are several distinctive characteristics of legal expression and 
adjudication, independent of any particular legal culture, which 
lawyers tend to take for granted but which cumulatively present 
serious impediments to the effective use of law to implement social 
policy. I shall use illustrations drawn from discrimination litigation, 
but equally appropriate examples could be taken from any complex 
area, such as housing, industrial relations or planning. 

Law demands specificity. It is not sufficient to argue that 
the defendant is within the spirit or broad policy canvass of the 
legislation. Unforeseen or marginal cases may fall outwith the 
precise statutory language, as in the decisions holding that rent 
officers, J.P.s, and Y.O.P.S. trainees, are not covered by the 
discrimination statutes,” or that language may be read in a wooden 
literal way, as in the reading given the prohibition of victimisation.” 
Conversely, it may be argued that the plaintiff is not technically 
within the protected class even though he has undoubtedly suffered 
discrimination, as in the controversy over whether Sikhs are an 
“ethnic group.”” 

Legal process involves technical rules of procedure specified by 
statute or rule of court and, equally important, judicial notions of 
appropriate procedure grafted on to these. Each particular rule 
may be “twisted” by the defendant, i.e. used to his advantage. This 
has been one of the main things plaguing the C.R.E. in its formal 
investigations. “Terms of reference” are required for each formal 
investigation; and the House of Lords has held that these must be 
based on some specific evidence and that without such evidence 
the investigation was without statutory authority.*! The practical 
import is to narrow the range of discriminatory practices into 
which, at least initially, the Commission may enquire. More 


8 Department of the Environment v. Fox [1980] 1 All E.R. 58, Knight v. Attorney- 
General [1979] I.C.R. 194; Daley v. Allied Suppliers Ltd. [1983] 1.C.R. 90. 

2 Kirby v. Manpower Services Commission [1980] 1 W.L.R. 725. This, and the three 
cascs cited in the preceding footnote, were all E.A.T. decisions. 

* Finally decided in the affirmative by the House of Lords in Mandla (Sewa Singh) v. 
Dowell Lee [1983] 2 A.C. 548. 

3! In the Hillingdon case, supra note 7. 
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seriously, the Court of Appeal has read the statute to permit the 
recipient of a non-discrimination notice to contest the findings of 
fact upon which the notice is based, notwithstanding Lord Denning’s 
recognition that this might make the whole process so cumbersome 
that formal investigations would grind to a halt. 

Use of the law involves skills which large-scale employers may 
be expected to command far more readily than complainants. 
Mark Galanter’s well-known article, “Why the Haves Come Out 
Ahead,” which demonstrates the inherent advantages enjoyed by 
“repeat players” over “one-shot players” in litigation, goes a long 
way towards explaining both the relative ease with which 
discrimination claims have been defeated, and also the fact that 
individual complainants are more likely to be successful if they 
obtain aid from the C.R.E.—itself a repeat player on the other 
side. The element of skill also means that each potential loophole 
will be explored in depth—or is it breadth?—delaying tactics 
adopted, and the like. This, as the saying goes, is standard 
operating procedure for good lawyers, and partly accounts for the 
long delays in formal investigations which so exercised the House 
of Commons Select Committee in its heavily critical report on the 
C.R.E.™ Yet short of forbidding alleged discriminators to defend 
themselves in a legal forum, these tactics cannot be curbed. 

Legal decision and reasoning proceed by attempting so far as 
seems possible to draw clear lines and to resolve questions with 
finality by applications of an abstract rule or principle. Institutional 
discrimination and racial disadvantage require more subtle, long- 
term policies which must be capable of alteration as experience 
replaces conjecture and demographic and economic change alter 
the condition of ethnic minorities. In this area, primary reliance 
upon legal tools is like trying to etch figures in glass with a pick- 
axe. 

Law merely imposes minimum standards. Compliance is satisfied 
by strict adherence to the letter; it is perfectly legal to do nothing 
more. If great areas of concern are outside the effective reach of 
the law, as I have argued is inevitably true of racial disadvantage, 
no one is under any legal responsibility to do anything about them. 
Moreover, emphasis upon defining minimal compliance may 
discourage developing and implementing more imaginative and 
innovative measures directed at the ultimate problem, racial 
inequality, and certainly channels attention to the narrow issues of 
achieving the least that is required. 

Running in tandem with the previous point, legal regulation 
ultimately works in negative fashion. It imposes constraints backed 
by penalties for non-compliance. Yet as a general principle of 





32 In the Amari Plastics case, supra note 7. 

33 (1974) 9 L. & Soc. Rev. 115. A useful extract appears in the Campbell and Wiles 
collection, supra note 11. 

4 Supra note 7. 
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human psychology, it is anything but obvious that punishment, or 
its threat, is the most effective means of moulding behaviour. 
Carrots rather than sticks, or perhaps a judicious combination, are 
likely to prove more persuasive. In particular, financial inducements 
to profit-conscious employers are far more likely to overcome 
resistance and even stimulate voluntary innovation than the rather 
remote possibility of mild sanctions. And a few strategically placed 
O.B.E.s for managing directors of firms which take the lead in 
implementation of equal opportunities policies, or even Queen’s 
Awards for Race Relations, would be worth their weight in gold- 
plated tribunal victories. 

There is a final point to be made about the rights approach, 
particularly in the context of discrimination: from the Government's 
point of view, it is cheap. It simply ignores the realities of racial 
disadvantage. It does nothing to assist in the development of 
human capital; thus for the most disadvantaged it is simply 
irrelevant. And the costs of enforcement are laid upon the victim. 
It is an expression of classical liberalism, albeit in an enlightened 
form, and its inadequacies expose the severe limitations of that 
tradition as the basis of social justice. 

To conclude, an approach to discrimination that relies upon the 
use of negative legal sanctions for violation of rights created by 
statute can at best have modest impact upon the eradication of 
discrimination, and virtually none upon the more pervasive and 
subtle manifestations of racial disadvantage. An invigorated 
administrative enforcement body would certainly be welcome. But 
to rely on law enforcement as the primary approach” seems to me 
an advance commitment to fighting the battle with one hand firmly 
tied behind one’s back. This is not to deny the need for legislation, 
which remains essential as a pressure upon those activated by racial 
animus, or who will not act without compulsion to remove 
unnecessary barriers to the fair evaluation of the competence of 
black workers. Legislation is also required to provide facilitative 
legal support for the implementation of remedial policies discussed 
below. But it cannot by itself bring about any significant reduction 
of racial inequality. 


MI 


It may be interesting to attempt a thought experiment, one which I 
fear will remain in the realm of pure thought for some time to 





3 I would not quarrel in principle with McCrudden’s view (“Anti-discrimination Goals 
and the Legal Process” in N. Glazer and K. Young (eds), Ethnic Pluralism and Public 
Policy (1983), p.58) that legal action may be a useful adjunct to political and 
administrative effort, though I am far less optimistic than he that a group which is 
politically weak can exercise a louder “voice” in the courts, which seem to me even less 
responsive to the needs/claims of the poor and lowly. There is also the boomerang 
problem: when an authoritative legal ruling interprets the statute so as to narrow its 
scope or application, it may lead to greater future resistance or even abandonment of 
changes undertaken in the mistaken view that the law, then unsettled, required them. 
For a general overview of this issue, see T. Prosser, Test Cases for the Poor (C.P.A.G., 
1983). 
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come. It is to imagine a government genuinely and forcefully 
committed to equalising the conditions of ethnic minorities.” What 
would be its priorities and its methods? 

For reasons already suggested, whilst strengthening the Race 
Relations Act would be one element in its strategy—especially 
because the damage done by judicial interpretation needs to be 
repaired—it would constitute only a secondary and supportive 
measuré. The emphasis of such a government would be on an 
administrative approach—on the use of discretionary policies, rather 
than legal rules.*” What follows is a schematic outline of what the 
critical elements of such a strategy would be. 

First, every major policy decision would be vetted in advance for 
its impact on ethnic minorities. Key economic decisions such as 
incentives for the establishment of new industries in particular 
areas or the level of construction of public sector housing, to take 
but two, are of disproportionate importance to ethnic minorities, 
who are concentrated in declining inner areas, suffer high rates of 
unemployment and, in the case of of West Indians and Bangladeshis, 
are disproportionately reliant on council accommodation. To take 
one important example, much recent growth has occurred in places 
where blacks are notably absent, like Milton Keynes, at the 
expense of inner city areas. This exacerbation of racial inequality 
might have been prevented by consideration of whether the area 
was likely to attract black settlers and, if not, what measures could 
be taken to encourage and assist reasonable numbers to. venture 
there. , 

The fundamental point is that the ethnic dimension be considered 
an essential aspect of all such decisions. Creation of a race-specific 
administrative body is a recipe for marginalisation, a deflection of 
the responsibility that should be shouldered by those taking the 
critical decisions, which in present conditions are economic. If 
ethnic matters are the domain of a specialist body, even inside 
government, it will follow inevitably that the ethnic factor will 
become part of the decision process only at a later, reactive stage, 
and not at the critical point of initial policy formulation, when the 
issues are defined and the parameters drawn. Hence all government 
departments should impose upon designated high level officials 
responsibility for this aspect of policy formulation, and for 
monitoring the ethnic ‘impact of policies at the stage of 





36 Į pass over the question of how such a political configuration might come about 
which, important as it is, can be analytically separated from what a-government so 
minded would be best advised to do. 

37 There is of course a large literature on the limits of the administrative process, 
emphasising the difficulties: of implementing policies through bureaucracies, resistance to 
innovation and the hike. There is clearly some truth in it, though the impressive 
achievement of the present Government in ensuring that the Civil Service machinery is 
harnessed to achieve the policies it has adopted suggests it has been much exaggerated. 
Put another way, in my view the importance of political will has been greatly 
underestimated, particularly by academics who find its simplicity intellectually unsatisfying. 
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implementation. More broadly, a cabinet committee chaired by a 
senior minister should be established for the same purposes. 

One consequence of this enhanced role of government is 
alteration of the role of the Commission for Racial Equality. It 
need no longer be an all-purpose body purportedly representing 
the interests of ethnic minorities. It would be freed to direct its 
energies primarily to law enforcement, and to training others— 
workers in citizens’ advice- bureaux and law centres, trade union 
officials and social workers—in the intricacies of representing 
individual complainants. It might also assume the role of watchdog 
over the effectiveness of remedial action policies adopted by central 
government, which no other organisation presently on the horizon 
is as well positioned to fill. 

Another critical area is use of government’s economic power, 
notably as a purchaser of goods and services. This has become 
known as contract compliance, and has had measurable impact on 
achieving widening of employment opportunities for blacks in the 
United States. It has been little used in Britain, although some 
efforts have been made recently by the Greater London Council 
and West Midlands County Council. In order to be accepted and 
remain on the approved list for doing business with government, 
the supplier must adopt a remedial action policy which works 
toward employment of black people at all levels of his workforce in 
proportion to their presence in the local labour market. Periodic 
reports detailing efforts made and progress recorded must be filed, 
and employment records must be open to inspection by officials of 
the relevant department. If good faith efforts are not undertaken, a 
term is included in the contract permitting cancellation by the 
government purchaser; if extra cost is thereby incurred, this must 
be paid by the contractor who has failed to comply with the 
contractual term. A similar though less rigorous device was an 
important element in the counter-inflation strategy of the mid- 
1970s. Whilst it raises hackles among lawyers raised in the spirit of 
Dicey,” that can hardly be the measuring rod of the validity of 
social policy. 

Finally, there is the role of central government as employer. In 
this category I include the nationalised industries and the National 
Health Service (the nation’s largest single employer) which can be 
effectively controlled by government through formal or “nod and 
wink” directions and by financial measures. Here again I can only 
sketch the outline of an effective remedial action policy in 
employment that could be implemented by central government 
forthwith. New legislation is not required; what has been missing 





* See Freeman. “Public Policy and Employment Discrimination in the United States,” 
in N. Glazer and K. Young (eds), Ethnic Pluralism and Public Policy (1983), pp.124-144, 
documenting this conclusion and reviewing the supporting literature. 
> * Legal commentators on the counter-inflation Strategy were uniformly critical. See 
Daintith, “Regulation by Contract: The New Prerogative” (1979) 32 C.L.R. 41; Elliott 
(1978) 7 I.L.J. 120 and Ganz, [1978] P.L. 333. 
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for years in successive governments is the political will to use what 
already rests on the statute book. This inaction has undermined 
the credibility of all public pronouncements about racial equality. 
Central government is.an employer on a massive scale. It. is the 
one area where politicians proclaiming commitment to equal 
opportunities for racial minorities can have an immediate impact 
on employment practices. If political leaders can demonstrate the 
practicability of remedial action policies and commitment - to 
carrying them through, they can both provide a model for the 
private sector and local authorities and stand on firm moral and 
political ground when exhorting, or if eventually necessary, 
requiring, them to take similar steps. Impact, resources and 
strategic implications combine to make the performance of 
government in this sphere of paramount importance. 

- Two little-used sections of the Race Relations Act are central to 
remedial action programmes. They are both exceptions or 
derogations from the moral principle and legal rule that is otherwise 
paramount in the Act: that race may not be used as a criterion of 
selection.“ Section 38 permits employers to “encourage” members 
of ethnic minority groups, and them alone, to apply for work. 
More important, it empowers employers to offer special training 
limited to some or all of their black employees for work in which 
racial minorities are disproportionately absent, relative either to 
their presence in that employer’s work force or to- the labour 
market from which he normally recruits: Blacks cannot be given a 
job on the basis of race, but whites may be excluded from the 
training programme, which may be run by the employer or on the 
basis of secondment. Section 37 is virtually identical, but applies to 
training bodies, notably the Manpower Services. Commission and 
industrial training boards. They may establish courses restricted to 
minority groups where they are under-represented in a particular 
type of work throughout the whole of Great Britain or in any 
particular area; if the latter, preference is limited to blacks “who 
appear likely to take up that work in that area.” 

Within this permissive framework, the strategy of remedial action 
would seem to involve six major elements. None of them applies 
distinctively to ‘central government; indeed, they apply identically 
to all large employers.*! 


Acknowledgement 


The point of departure is the crashingly obvious one that explicit 
attention to the condition of racial minorities is a valid policy 


“ Another provision, 5.5, permitting race to be the basis of selection where it is a 
“genuine occupational qualification,” is of much narrower compass and of little importance 
in enhancing the prospects of blacks in mainstream employment. 

“| To simplify discussion, I have ignored the important role that can be played by a 
trade union committed to remedial policies in formulating, implementing and monitoring 
them, and not least in justifying them to their members. 
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consideration. Yet the only study to investigate practice in this area 
found that very few local authorities had actually got this far by the 
end of 1980, and indeed that some had explicitly rejected doing 
so.” This was the position notwithstanding that local authorities 
have been singled out for special responsibility by section 71, which 
places upon them a duty to “make appropriate arrangements” to. 
ensure that their various operations are carried out with a view to 
eliminating unlawful discrimination and promoting equality of 
opportunity. That attitude has changed radically in some local 
authorities with a large black electorate, but remains influential, 
particularly in institutions less directly open to overt political 
pressure. A great deal remains to be done simply to ensure that 
those taking employment decisions accept that they have a 
responsibility in this area. Here the action of central government in 
being seen to take the lead is essential, and the grudging acceptance 
by the Civil Service of ethnic monitoring after years of delay falls 
far short of what is required. 


Information 


It is also obvious that policy formulation, implementation and 
evaluation cannot be conducted in the dark. An employer needs to 
know the ethnic distribution of his workforce in relation to 
concentration in particular tasks, levels of skill and responsibility, 
evaluations by superiors, rates of rejection for upgrading and 
promotion, and the like. He also needs analogous information on 
rejected applicants. The best means by which to acquire this 
information without unnecessarily raising hackles and/or fears is 
open to debate, but the need for it is not. 


Active recruitment 


This involves tapping sources hitherto unexplored that are 
particularly likely to produce black candidates capable of meeting 
present standards: such as advertisements in the ethnic press; use 
of Job Centres; notification of vacancies to black organisations, e.g. 
the Indian Workers’ Association, mosques, social clubs, even 
though they are not normally concerned with employment; 
recruiting visits to particular schools with a high proportion of 
black pupils. In relation to the internal labour market, able blacks 
should be identified and encouraged to apply for promotion, 
secondment or other avenues of progression. In the long term 
pressures of the latter kind will be critical to real black advancement. 





2 K. Young and N. Connelly, supra note 8. 
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Dismantling barriers 


Here action of two kinds is required. The first, and perhaps 
simplest, is for the employer to make absolutely clear to all 
employees that direct discrimination or racial abuse is not to be 
tolerated and that verifiable instances of such behaviour will result 
in discipline and/or dismissal. So long as this position is stated 
clearly and consistently enforced, and fair fact-finding procedures 
followed, there is no doubt that a dismissal under such circumstances 
would be held to be fair. 

More difficult is the alteration of employment practices that 
effectively disadvantage racial minorities. Here one must decide, 
either on the basis of information gathered (as suggested above) or 
on more impressionistic evidence, which of the existing selection 
criteria and formal or informal arrangements that structure decisions 
about employment are working to the disadvantage of minorities. 

Even more important in a time when employers have their pick 
of a crowded field of applications, is sceptical evaluation of hiring 
and promotions criteria. Requirements such as experience, maximum 
age and examination passes or other academic credentials are often 
not at all necessary for their possessors to do a particular job 
adequately. They may save the employer time by enabling him to 
weed out some of the surplus of candidates, but they are often not 
at all job-related, and demonstrably work to the disadvantage of at 
least some minority groups. That they are unnecessary can be seen 
by the fact that in-the past couple of years employers have begun 
to raise the stakes, particularly with respect to educational 
credentials for initial entrants. This is not because the nature of the 
job has changed, but because it is a simple rationing device to 
screen out some of the excess of candidates—people who years 
before in a buoyant labour market would have been quite 
acceptable. Indeed, someone who learned a trade 20 years ago 
may well be less suited to carry out a particular job than someone 
who has learned it more recently but informally—one reason to be 
sceptical of the necessity of many apprenticeship qualifications. 
Similarly with experience requirements, which can be devastating 
where direct discrimination has in the past made acquisition of 
experience impossible for blacks. Yet more often than not the 
employer would be hard pressed to demonstrate the necessity of 
such a requirement to ensure that the job was done properly, 
particularly if the employee works as part of a group and can learn 
quickly.’ Elimination of such unnecessary barriers may very well 
not be required by law, but is both essential and open to 
management to do voluntarily. 





3 This can produce the kind of infuriating Catch-22 to which the Court of Appeal was 
so insensitive in the Ojutiku case. supra note 9. The complainants were denied financial 
support by the Manpower Services Commission for an executive training course because 
they lacked experience. If, as they alleged, discrimination in executive level employment 
made acquisition of such experience extremely difficult. how is the chain to be broken? 
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A general point applicable to all measures under this head is that 
trade unions must be drawn into the implementation of remedial 
action, to maximise its effectiveness, minimise resistance and 
conflict, and prevent employers from invoking their opposition, 
real or purported, as an excuse for inaction. 


Changes in personnel selection 


Those making key decisions about personnel, interviewers, 
selectors and supervisors, must be trained to be aware of, and 
sensitive to, the differences in culture and experience that may 
affect the behaviour of ethnic minorities at work, or merely their 
ability to present themselves to best advantage. Designating or 
hiring personnel officers with specific responsibility for remedial 
action and monitoring will also be required. 


Training initiatives 

Perhaps most important of all, active efforts will be necessary to 
produce sufficient ethnic minority workers who can meet genuine 
qualifications. Several measures devoted to developing human 
capital can be envisaged: formal on-the-job training; cadetships 
wherein blacks are taken on as supernumeraries and, having proved 
their abilities, become strong contenders for permanent posts as 
vacancies arise; or grooming people with good potential but 
inadequate qualifications by singling them out for secondment to 
courses enabling them to acquire those qualifications. More 
systematically, a specialist Equal Opportunities Unit within the 
Government will need to identify types of work for which few 
qualified blacks appear to be available. It would then either create 
its own training courses, or arrange and if necessary provide the 
funds for the Manpower Services Commission to do so. Especially 
for higher and more responsible levels of employment, special 
training programmes will be essential, for ethnic minorities have 
found very little room at the top. 


Conclusion 


The conclusion may be stated briefly. For 20 years, Governments 
have contented themselves with enacting legislation creating 
individual rights and imposing limited negative requirements on 
private employers. They have done very little to put their own 
house in order, although at least until the onslaught of privatisation, 
Britain had the largest public sector labour force in Western 
Europe. They have done even less to assist and encourage the 
private sector, or to offer a credible model of successful practice. It 
is impossible to say whether the preference for a legal approach 
was based upon an exaggerated faith in the efficacy of law; or the 
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need, for political reasons, to be seen to do something highly 
visible, such as enacting a statute; or was a conscious alternative to 
taking on a wider long-term expensive and controversial commit- 
ment. It does seem tolerably clear, however, that continued 
reliance on the legal approach in the future will signal a decision 
that racial equality has been accorded low priority, and perhaps 
also that greater importance has been accorded to being seen to be 
doing something rather than actually doing it. 


LAURENCE LUSTGARTEN* 





* School of Law, University of Warwick. This paper has undergone many changes as 
critical comments made me rethink and develop various ideas. Earlier versions were 
given as a seminar paper at the Ethnic Relations Research Unit'at Aston University and 
as a Public Lecture at the Law Faculty of Liverpool Polytechnic. It has benefited greatly 
from a critical reading by Christopher McCrudden of Lincoln College and Doreen 
McBarncet of the Centre for Socio-Legal Studics, both Oxford University, and from the 
encouraging response of an audience of the Industrial Law Society. 


LEGISLATION 


THE INTERCEPTION OF COMMUNICATIONS Act 1985 


IN common with many aspects of British governmental practice the 
monitoring of its citizen’s communications, whether carried out by 
the police or by the security forces, has traditionally been conducted 
under conditions of considerable secrecy being governed by 
somewhat obscure administrative regulations rather than by precise 
legal controls.! Criticism of the nebulous nature of this system has 
periodically surfaced, normally in response to media publicity 
concerning alleged abuses,* but it was only this year when two 
distinct sources of pressure coalesced that a somewhat reluctant 
government introduced the Bill which on July 25 became the 
Interception of Communications Act. 


BACKGROUND TO THE ACT 


The initial developments which were to lead to the Act’s passage 
occurred in the rather mundane setting of Newington Causeway 
Crown Court where a London antique dealer, Mr. James Malone, 
stood arraigned on several counts of handling stolen property. In 
the course of the trial a police witness requested permission to 
consult his notebook. Defending counsel expressed a wish to 
inspect this document and discovered therein reference to the fact 
that a telephone conversation initiated by Malone had been 
monitored by the police. It was subsequently confirmed by the 
prosecuting counsel that this particular conversation had, indeed, 
been intercepted under the authority of a warrant issued by the 
Home Secretary. At the conclusion of the trial Malone was 
acquitted on several counts with the jury failing to reach a verdict 
on the remaining charges. Prior to his retrial he instituted civil 
proceedings in the Chancery Division’? seeking a declaration that 
the tapping of his telephone was illegal. After a lengthy hearing 
the Vice-Chancellor, Sir Robert Megarry, dismissed the petition 
finding himself compelled to agree with the contention of the 
Solicitor General, appearing on behalf of the Home Secretary, 
that: 


“apart from certain limited statutory provisions, there was 
nothing to make governmental phone tapping illegal; and the 


! For a description of the previous controls see the report of the Birkett Committee 
(Cmnd. 283). 

2 For example, the controversial “Channel Four” documentary dealing with allegations 
of unauthorised telephone tapping carried out by members of MIS and referred to 
frequently during the Act’s parliamentary passage. 

3 Malone v. Commissioner of Police for the Metropolis (Number 2) [1979] 2 All E.R. 
620. 
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statutory provisions of themselves assume that such tapping is 
not in other respects illegal. That being so there is no general 
right to immunity from such tapping.”* 


Thus, regardless of whether administrative requirements had been 
compiled with, telephone tapping or other forms of interception of 
communications could not be regarded as illegal, per se. The Vice 
Chancellor did, however, forcibly express his disquiet at this state 
of affairs remarking that: 
“I would only add that, even if it was not clear before, this 
case seems to me to make it plain that telephone tapping is a 
subject which cries out for legislation . . . However much the 
protection of the public against crime demands that in proper 
cases the police should have the assistance of telephone 
tapping, I would have thought that in any civilised system of 
Jaw the claims of liberty and justice would require that 
telephone users should have effective and independent 
safeguards against possible abuses.” 


Following this decision the Home Secretary announced a study of 
the implications of the case.* This resulted in the White Paper of 
1980’ which outlined the existing procedures, explaining that police, 
customs and excise or national security officers who wished to 
intercept a suspect’s communications were obliged to seek the 
consent, signified by the granting of a warrant, of the Home 
Secretary or Secretary of State for Scotland. Failure to obtain a 
warrant -would render any officer who engaged in interception 
liable to disciplinary proceedings but, as was demonstrated in 
Malone, would not constitute a criminal offence. It concluded, 
however, that legislation in this area would be undesirable, the 
Home Secretary explaining to the House of Commons that: “the 
interception of communications is, by definition, a practice that 
depends for its effectiveness -and value upon being carried out in 
secret, and cannot therefore be subject to the normal processes of 
parliamentary control.”® He announced, however, that a senior 
member of the judiciary would be appointed to act as Judicial 
Monitor, scrutinising the operation of the interception system. and 
presenting an annual report to the Prime Minister. This report 
would normally be published. Initially, this post was filled by Lord 
Diplock and subsequently by Lord Bridge. 

Even as the Home Secretary spoke, however, a challenge to this 
governmental complacency was already underway as, following its 
rejection in the Chancery Division, Mr. Malone’s case was 
proceeding through the machinery of the European Convention on 


1 Ibid. p.630. 

5 Ibid. p.649. 

é Official Report, House of Commons, March 8, 1979, cols. 750-751. 
7 Cmnd. 7873 (1980). 

8 Official Report, House of Commons, April 1, 1980, cols. 205-207. 
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Human Rights (hereafter “the Convention”), it being alleged on 
his behalf that the United Kingdom’s practices contravened Article 
8 of the Convention. This requires, inter alia, that any interception 
of communications carried out by agencies of the State must be 
sanctioned by provisions of domestic law as being necessary “in the 
interests of national security, public safety or the economic well 
being of the country, for the prevention of disorder or crime, for 
the protection of health or morals or for the protection of the 
rights and freedoms of others.” 

The European Commission of Human Rights having declared 
the petition admissible and well founded,’ the case proceeded to 
the European Court of Human Rights (hereafter “the Court”) 
which in August 1984 unanimously found against the United 
Kingdom on the ground that, in the absence of any statutory 
provisions regulating the circumstances under which interception 
could be authorised, it could not be said that the tapping of 
Malone’s telephone had been carried out in accordance with 
provision of domestic law. Having reached this conclusion the 
Court did not feel it necessary to examine the substantive details of 
the United Kingdom system. 

In order to ensure compliance with the requirements of the 
Convention it thus became essential for legislation to be introduced 
in this area. The speedy introduction of the Interception of 
Communications Bill was, however, due mainly to a second source 
of pressure. In 1983 the Conservative Government was elected 
with a manifesto commitment to privatise the existing State-owned 
telecommunication services. To achieve this the Telecommunications 
Bill was introduced into Parliament. During the course of its 
passage concern was expressed at the fact that the actual mechanics 
of telephone tapping would in future be carried out by a private 
undertaking unfettered by effective legal controls. Coupled with a 
feeling that the passage of the Bill provided an appropriate 
opportunity for the creation of legal controls the House of Lords 
approved an amendment specifying circumstances under which 
interception could take place.'' The Government were at this stage 
unwilling to accept the views of their Lordships but, equally 
reluctant to risk delay to the Bill, proferred an undertaking to 
introduce legislation on the topic in the next parliamentary session 
in return for the withdrawal of the amendment.” This offer was 
accepted and the introduction of the Interception of Communications 
Bill in the House of Commons marked the fulfilment of the 
Government’s pledge. 


° Malone v. United Kingdom (1981) 4 E.H.R.R. 330 and (1982) 5 E.H.R.R. 385. 
10 (1985) 7 E.H.R.R. 14. 

Official Report, House of Lords, February 13, 1984, cols. 633-641. 

12 Official Report, House of Lords, March 19, 1984, cols. 1032-1036. 
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THE INTERCEPTION OF COMMUNICATIONS ACT 


(a) Interception Procedures 


The cornerstone of the Act is found in section one which prohibits 
the interception of communications transmitted either by post or 
through a public telecommunications system. Such interceptions 
will constitute an offence punishable by up to two years’ 
imprisonment. It should be noted, however, that as the actual 
mechanics of interception are carried out by employees of the 
postal or telecommunications facility involved, with the proceeds 
then being passed to the authorities, the guilt in this respect will lie 
with those employees rather than with the policeman or other 
official who receives the information. 

Inevitably, this general prohibition is subject to exceptions 
permitting surveillance by the police and security forces. No offence 
will, therefore, be committed when the interception is sanctioned 
by a warrant issued by a Secretary of State. A further exception 
permits interception at the behest of the originator or recipient of 
communications. This will, for example, facilitate the monitoring of 
abusive, obscene or blackmailing telephone calls. Finally, protection 
is afforded where interception occurs in the course of the normal 
operation of the communication service. This would include the 
routine testing of telephone lines or attempts to ensure that 
damaged or improperly labelled letters or parcels are either 
delivered to the intended recipient or returned to the sender. 

The establishment of legal controls specifying the circumstances 
under which the Secretary of State might permit interception is, of 
course, essential to an attempt to comply with the requirements of 
the Convention. The Act accordingly provides in section two that a 
warrant may only be issued if the Secretary of State considers it 
necessary (my italics) under one of three headings: 


(i) National Security; 


(ii) the prevention or detection of serious crime (defined as 
offences involving the use of violence, resulting in substantial 
financial gain when conducted by a large number of persons 
acting in concert or being an offence for which a person 

‘ who has reached 21 years of age and has no criminal record 
could reasonably be expected to receive a sentence in excess 
of three years’ imprisonment) (section 10(3)); or 


(ili) the securing of the economic well being of the United 
Kingdom. Surveillance on this ground may only extend to 
ascertaining the intentions of persons physically located 
outside the United Kingdom. 


In order to decide whether interception is necessary it is provided 
that the Secretary of State must consider whether the information 
sought could reasonably be acquired by other means. 
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A warrant issued under these provisions will be addressed to a 
particular communications undertaking and will specify the nature 
of the communications to be intercepted (s.3). This will normally 
take the form of a name and address or telephone number. The 
warrant will describe the person or persons to whom the information 
is to be disclosed, for example, “the Commissioner of Police for 
the Metropolis”; and the manner in which the transfer is to be 
accomplished. Additionally, section six provides that the number of 
people who will have access to and the extent to which intercepted 
material is copied is to be limited to the minimum necessary in 
order to attain the warrant’s purpose. It is further provided that 
the proceeds of any interception are to be destroyed as soon as 
they are no longer necessary for the above mentioned purpose. 

All warrants will initially be valid for two months, although if 
before the expiry of this period the Secretary of State considers 
that it is no longer necessary he must terminate it forthwith. 
Alternatively the warrant may be renewed, for further periods of 
two months in the case of warrants issued in order to prevent or 
detect crime and six months on the remaining grounds (s.4). 


(b) Supervisory Agencies 
Providing for the circumstances under which interception may be 
sanctioned is undoubtedly a major feature of the Act. Much of the 
criticism of interceptions in the past has, however, alleged that the 
correct procedures have not been followed. In an effort to avoid 
this possibility the Act provides for a two-tiered form of supervision. 


(i) The Commissioner 


A Commissioner, who must either hold or have held high 
judicial office, will be appointed by the Prime Minister and is 
required to keep the operation of the warrant system under review 
(s.8). To a large extent the role of the Commissioner can be 
equated with that of the Judicial Monitor, appointed under the 
former administrative arrangements. 

Generally, investigation of allegations of abuses of the warrant 
system will be pursued by the second new agency, i.e. the Tribunal, 
but if the Commissioner feels that any such contravention has not 
been investigated he may report on this matter to the Prime 
Minister. The Commissioner is solely responsible for the satisfactory 
operation of section six of the Act (dealing with the safeguards 
against the improper use of information gained by means of 
interception and the destruction of irrelevant information so 
obtained) and in the event that he considers that these have not 
operated satisfactorily in any given case may again submit a report 
to the Prime Minister. 

Finally, the Commissioner is to report to the Prime Minister 
annually on the performance of his functions. The Act provides 
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that this report is to be presented to Parliament unless the Prime 
Minister decides, after consulting the Commissioner, that publication 
of any material would be prejudicial to any of the grounds 
justifying the issue of a warrant. If such a decision is made the 
report must contain a statement indicating that information has 
been deleted. 


(ii) The Tribunal 


The Tribunal, which is a completely new development, is to 
consist of five members, each of whom is to be a barrister, 
advocate or solicitor of not less than 10 years standing.” 
The exclusively legal nature of the Tribunal’s personnel . drew 
considerable criticism during the Act’s parliamentary passage” but 
attempts to introduce a measure of technical expertise to the 
Tribunal’s membership were unsuccessful. : 

The Tribunal’s main role is to provide a conduit through which 
individuals can air their grievances and obtain recompense. In 
order to effect this the Act provides that any person who believes 
that he has unjustifiably been the victim of interception may 
request the Tribunal to investigate. So long as the request does not 
appear to be frivolous or vexatious the Tribunal must investigate 
with a view to determining whether any warrant has been issued 
and, if so, whether its issue was justified. If after investigating the 
complaint (utilising those principles applied by a court in considering 
an application for judicial review) the Tribunal consider that. there 
has been no malpractice they are to inform the complainant 
accordingly (s.7(7)). It should be noted that this reply will be given 
if a warrant has been correctly issued. If, however, they discover 
evidence of a breach of the Act’s provisions they must inform the 
applicant, make a report to the Prime Minister (sending a copy to 
the Commissioner), may quash the warrant, order the destruction 
of any material containing the proceeds of the interception and 
order that compensation be paid (s.7(5)). The decisions of the 
Tribunal are not to be subjected to any form of judicial review or 
appeal. The exclusivity of its jurisdiction is further safeguarded by 
the terms of section nine which provides that in proceedings before 
any other legal body, whether court or tribunal, no evidence is to 
be led, or the point raised in cross-examination, suggesting that 
any interception of communications has taken place, whether 
lawfully or not, by any person holding office under the Crown or 





® Schedule 1. 

4 e.g. Mr. McWilliam M.P., Official Report, House of Commons, March 12, 1985 at 
col. 211 commented that “I make no complaint about the legal profession. I would not 
think about lecturing the Home Secretary on the legal profession because he is a lawyer 
and I am not. However, I take it ill when he lectures me about the telephone system and 
how to intercept it. I have spent some 20 years in the design, construction and 
maintenance of that system. I do not believe that the Home Secretary would recognise a 
bug if it jumped and bit him, any more than I would recognise a tort if it had jam on it 
and I thought I could eat it.” 


92 THE MODERN LAW REVIEW [Vol. 49 


any postal or telecommunications employee. The effect of this 
provision will be to ensure that in any future Malone case the 
defence will not be permitted to pursue a suspicion that interception 
has taken place. The only course of action now open will be a 
complaint to the tribunal. 


(c) Telephone Metering 


A topic closely related to telephone tapping is that of telephone 
metering. This involves the recording of details of the telephone 
numbers called from any particular phone. Clearly, information of 
this nature may on occasion be as valuable to the police or security 
forces as transcripts of actual conversations. Similar considerations 
will also apply in connection with in-car telephones where the new 
“cellular” networks permit the movements of a vehicle to be 
tracked. The use of such techniques is not covered by the major 
provisions of the Act but Schedule 2 provides that it is to be an 
offence for an employee of a telecommunications facility to disclose 
such details (unless to the subscriber) other than in connection with 
the prevention or detection of crime (note the lack of a requirement 
that the offence be “serious”), in conjunction with criminal 
proceedings, under a court order or in the interests of national 
security. Although it must be anticipated that telecommunications 
undertakings will, assuming that they have not done so already, 
draw up administrative procedures defining the circumstances under 
which a request coming under one of these headings will be 
acceded, to it must be a cause for concern that there are no legal 
controls specifying the conditions upon which, and the personnel 
by whom, a request might be considered. The only concession to 
formal recognition of these practices comes in a provision whereby 
a certificate issued by a Cabinet Minister will serve as conclusive 
evidence of the fact that a request for assistance under the nebulous 
heading of national security is indeed for that purpose. Whilst it is 
the case that there can be no compulsion, other than when faced 
with a court order, to disclose such information and although in 
certain cases disclosures may be scrutinised by the Data Protection 
Registrar under the provisions of the Data Protection Act, it 
appears unfortunate that the requirements for warrants do not 
extend to telephone metering. Although the European Court 
accepted in Malone that metering was not as threatening to an 
individual’s rights of privacy as interception per se and that the full 
panoply of safeguards required in the latter case might not be 
called for, they did consider that appropriate controls would be 
required in order to ensure compliance with Article 8. It may 
be doubted whether the Act’s provisions in this regard would be 
considered acceptable. 


15 Malone v. United Kingdom, supra. 
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CONCLUSION 


In assessing the Interception of Communications Act it is important 
to bear in mind its limited objectives. It was not intended to 
provide comprehensive controls over all forms of surveillance and 
those who conduct surveillance by means of long range-microphones, 
infra red cameras, bugs or any of the surveillance devices freely 
available today will not find their activities curtailed. The Act only 
applies when communications are intercepted during transit through 
a postal or telecommunications system. Assuming that the main 
motive behind the Act was, to comply with the requirements of the 
Convention the test is whether it achieves this aim. In Malone, as 
has been stated earlier, the Court found against the United 
Kingdom on the point that the absence of any legal contro] meant 
that interceptions could not be regarded as being carried out “in 
accordance with the law.” That ground of criticism has now been 
eliminated but the question remains whether our substantive 
provisions will be found acceptable. In this respect the decision of 
the European Court inthe case of Klass and Others v. Federal 
Republic of Germany'® perhaps justifies a measure of pessimism. 

As in the United Kingdom, the German legislation is founded on 
the principle that any interception of communications is illegal 
unless expressly santioned: by law. The. various exceptions are 
similar to those found in the United Kingdom involving authorisation 
by a Government Minister but at this stage the two approaches 
diverge. Under the German system the proceeds of interceptions 
are not handled directly by the investigating authorities. Instead an 
official, qualified for judicial office, is appointed to examine the 
information obtained and to pass on to the authorities only such 
information as he considers relevant to the purposes of, the 
surveillance. Any surplus information is destroyed." 

The operation of the system is supervised by two bodies. A 
Parliamentary Board consisting of five members of the Bundestag 
and selected in proportion to the parliamentary groupings appoints, 
after consultation with the government, a Commission consisting of 
a chairman qualified to hold judicial office and two assessors. The 
Commission is totally independent, will normally be consulted 
prior to an interception being authorised and must receive monthly 
reports from the Minister responsible. The Commission is 
empowered to order the cessation of any interception. Additionally, 
six monthly reports must be submitted by the Minister to the 
Parliamentary Board. 

By Article 13 of the Convention anyone alleging that the rights 
afforded to him under its provisions have been violated must be 
afforded an effective remedy under his domestic law. In order for 
this entitlement to have any real significance the individual must be 


16 (1978) 2 E.H.R.R. 214. 
Art. 10(2) of the Basic Law as amended by the Act of August 13, 1968, on 
Restrictions on the Secrecy of the Mail, Post and Telecommunications. 


94 THE MODERN LAW REVIEW [Vol. 49 


aware of the fact that his rights have been violated. Following a 
decision of the Constitutional Court the German authorities are 
obliged to inform an individual who has been subjected to 
surveillance of this fact as soon after its termination as can 
reasonably be done without prejudicing the purposes of the 
interception. An individual who wishes to obtain compensation in 
respect of such surveillance may raise an action before the normal 
courts although the legislation specifically excludes their jurisdiction 
in respect of the “ordering and implementation” of surveillance. 

In considering allegations brought by a number of German 
lawyers that this system contravened Articles 8 and 13 the 
European Court ruled: 


“The Court considers that, in a field where abuse is potentially 
so easy in individual cases and could have such harmful 
consequences for democratic society as a whole, it is in 
principle desirable to entrust supervisory control to a judge. 

Nevertheless, having regard to the nature of the supervisory 
and other safeguards provided ... the Court concludes that 
the exclusion of judicial control does not exceed the limits of 
what may be deemed necessary in a democratic society. The 
Parliamentary Board and the . . . Commission are independent 
of the authorities carrying out the surveillance, and are vested 
with sufficient powers and competence to exercise an effective 
and continuous control. Furthermore, the democratic character 
is reflected in the balanced membership of the Parliamentary 
Board. The opposition is represented on this body and is 
therefore able to participate in the control of the measures 
ordered by the competent Minister who is responsible to the 
Bundestag. The two supervisory bodies may, in the circum- 
stances of the case, be regarded as enjoying sufficient 
independence to give an objective ruling.” ® 


It may be doubted whether the United Kingdom’s Commissioner 
and Tribunal which are appointed, respectively, by the Prime 
Minister and by the Crown (acting on the Government’s advice) 
would meet the Courts requirements of independence. 

In respect of subsequent notification of the fact of surveillance to 
the individual concerned the Court recognised that this could not 
be elevated to an inviolable principle, pointing out that: 


“The activity or danger against which a particular series of 
surveillance measures is directed may continue for years, even 
decades, after the suspension of those measures. Subsequent 
notification of each individual affected by a suspended measure 
might well jeopardise the long-term purpose that originally 
prompted the surveillance.”! 


In considering the adequacy of remedies offered pursuant to the 
requirements. of Article 13 what was required was: “a remedy that 


18 Supra p.235. 
19 Supra p.236. 
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is as effective as can be having regard to the restricted scope for 
recourse inherent in any system of secret surveillance.””° 

In the final analysis the Court held that the German system of 
partial notification complied with this requirement. In the United 
Kingdom, however, there is no provision for an individual to be 
notified of the fact of surveillance and whilst there will, no doubt, 
be many circumstances in which silence will be eminently justified, 
a blanket exclusion may be considered objectionable. 

In conclusion, the Interception of Communications Act deserves 
a somewhat muted welcome. In its formulation of legal controls 
over interceptions and in the establishment of the Commissioner 
and Tribunal it clearly improves the lot of the individual although 
the effectiveness of these bodies may be doubtful. In restricting 
itself to limited forms of surveillance it may, however, promise 
more than it delivers and there must be a major question whether 
it will achieve its stated objective of ensuring compliance with the 
requirements of the Convention. 

Perhaps the most damning indictment of the Act comes in the 
words which the Financial Times, used to greet its preceding White 
Paper: “. . . at every sensitive point of balance between the rights 
of the individual and the interests of the state, it fails the individual 

. the best advice seems to be to say and write as little as 
possible.”?! 


Ian J. LLoYD* 
o o 
20 Supra p.240. 
2! February 8, 1985, p.20. 
* Lecturer in Law, Strathclyde University. 





NOTES OF CASES 


CLOUGH MILL LTD. v. MARTIN—A COMEBACK FOR ROMALPA? 


THE legal effect of reservation of title clauses in contracts for the 
sale of goods is still a matter for debate. Such clauses first came to 
the attention of the courts in Aluminium Industrie Vaasen BV v. 
Romalpa Aluminium Ltd.' However in that case the question 
which has been at the heart of most subsequent litigation about 
reservation of title clauses—namely, whether the clause constitutes 
a charge on the goods which will be void if not registered under 
Part III of the Companies Act 1948*—was never raised. In the first 
two reported cases in which this question was raised (Re Bond 
Worth Ltd.’ and Borden (U.K.) Ltd. v. Scottish Timber Products 
Ltd.*) it was held that the reservation of title clause in the relevant 
contract operated by way of charge and that since it had not been 
registered under the Companies Act, it was void against the 
liquidator of the buyer company. In the light of those decisions 
Professor Gareth Jones and I wrote an article’ in which we forecast 
the relegation of Romalpa to the limbo of cases treated as decided 
on special facts. 

Was our obituary of Romalpa premature? It seems now to be 
established that, where the goods in question have lost their 
identity by being incorporated into new products in the course of 
manufacture, a clause which purports to reserve title over the new 
products must be regarded as a charge over those products created 
by the manufacturer. Dicta to this effect in Borden have been 
applied by Vinelott J. in Re Peachdart Ltd.° and echoed by two 
members of the Court of Appeal in Clough Mill Ltd. v. Martin.” 
On the other hand, it is clear that so long as goods remain separate 
and identifiable and the buyer has not exercised any power to 
resell them’ the seller can, by an appropriately worded reservation 
of title clause, retain for himself not merely a security interest in 
the goods but full legal and beneficial ownership, subject to the 
buyer’s right, where appropriate, to re-sell the goods or to use 
them in the course of manufacture. In such circumstances the 
reservation of title clause is not a charge and does not require 
registration under the Companies Act. Unregistered reservation of 








' [1976] 1 W.L.R. 676. 
2? Now Part XII of the Companies Act 1985. 
3 [1980] Ch. 228. 
+ [1981]-Ch. 25. 
, $ “The Infiltration of Equitable Doctrine into English Commercial Law” (1980) 43 
` M.L.R. 489.. - 5 
* [1984] Ch. 131. < 
_ 7 [1985] 1 W.L.R. 111, 119-120 (Robert Goff L.J.), 125 (Sir John Donaldson M.R.). 
. Oliver L.J. was more doubtful: 124. ` 
* On the question ‘whether the original scller may become entitled to a proprietary 
interest in the proceeds of sale, sec Hendy Lennox Ltd. v. Graham Puttick Ltd. [1984] 1 
~ W.L.R. 485 and Re Andrabell Ltd. [1984] 3 All E.R. 407. 
ce ee A 96 
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title clauses have been upheld in Hendy Lennox Ltd. v. Graham 
Puttick Ltd.° and in Clough Mill Ltd. v. Martin, and it appears 
from the latter case that Re Bond Worth Ltd. may in its turn have 
been relegated to “special facts” status.'° 
It is important to notice, however, that both Hendy Lennox and 
Clough Mill involved what may be called “single contract” 
reservation of title clauses under which title was reserved until all 
goods delivered under the contract in question had been paid for, 
but title then passed even if there were outstanding liabilities under 
other contracts.!! In our article, Professor Jones and I argued that 
there was a crucial distinction between single contract reservation 
of title clauses and “all liability” reservation of title clauses, such as 
those considered in Romalpa and Borden, under which title to 
goods is reserved to the seller so long as there is any balance due 
from the buyer to the seller under any contract. We wrote: 
“There are strong grounds for arguing that a clause of the 
latter kind must be intended to operate by way of security. If 
a true beneficial interest is reserved in goods supplied, it must 
follow that if after payment of the full purchase price of those 
goods the supplier recovers possession of them because of 
non-discharge of some other liability, the supplier must refund 
the purchase price to the customer on the ground of total 
failure of consideration. But this would defeat the object of 
the clause, as it will almost always be the intention of the 
supplier that he should be entitled to recover the goods and 
resell them elsewhere without having to refund the purchase 
price. This, surely, can only be done if the clause is construed 
as creating a security for the payment of the customer’s debts 
to the supplier and not as a condition postponing the transfer 
of the beneficial interest.” 


The importance of distinguishing between single contract and all 
liabilities reservation of title clauses, and the need to conclude that 
the latter operate by way of charge rather than by way of retention 
of full ownership, can be shown by the following examples. In the 
first example, Company A enters into a single contract to sell 
goods to Company B at a price of £2,000. Company B pays £1,000 
but fails to pay the balance as a result of which Company A 
terminates the contract, retakes the goods (all of which are still in 
the possession of Company B) and re-sells them at a price of 
£1,200. If Company A has retained the ownership of the goods, it 
will be entitled by way of damages to the purchase price of the 
goods (£2,000), against which it must credit the money it has 
obtained on resale (£1,200). This leaves a balance of £800, but it 


° [1984] 1 W.L.R. 485. 

" The “special facts” were the unusual form of the reservation of title clausc, as a 
result of which (contrary to the usual form of such a clause) legal title passed to the 
buyer: sec [1985] 1 W.L.R. 111, 115 (Robert Goff L.J.), 122-123 (Oliver L.J.). 

' The clauses in Bond Worth, Peachdart and Andrabell also appear to have been 
“single contract” reservation of title clauses. 
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can set this against its obligation to refund the £1,000 it has 
received in part payment. The end result is that Company A ends 
up with its £2,000 and has to account for the balance of £200 to 
Company B. If Company A has retained a charge over the goods 
- rather than full ownership the end result will be the same, because 
instead of terminating the contract it will sell the goods in order to 
pay off thé £1,000 remaining due to it and will account to Company 
B for the balance of £200. ° ~- 

Take, by contrast, -a. case in which. Company. A’ sells the same 
goods ‘to Company B under two separate’ contracts for’ £1,000 
worth of goods each, and Company B pays the full price under the 
first contract but nothing under the second. The goods are sold 
subject to an all liabilities reservation “of title ‘clause. If that is . 
construed as a charge the result is exactly the same as inthe first ` 
example, i.e. Company A sells the goods, pays off Company B’s 
liability of £1,000 under the second contract, and accounts for the 
balance of £200. If the reservation of title clause is construed as a 
reservation of full ownership, however, the result is radically, 


different. Company A sells the goods and’ uses the pioceeds of ` 


£1,200 to satisfy its claim to £1,000 damages for breach: of the 
second contract. It now, however, finds ‘itself liable to. refund the 
purchasé price of £1,000 which ‘it has received undér the first: 
contract—against which it has only £200 in hand, léaving it a 
debtor for £800 to the liquidator of Company B. The ‘difference 
arises basically from the fact that,: whereas a seller can treat ‘non- 
payment of part of the purchase price under a “single contract as a 
breach of the entire contract, a seller who has entered into several . 
contracts cannot treat a failure to make payments due under one 
contract as a breach of the other contracts. - 

The result is that, whereas in a single contract reservation of title’ 
clause it makes little difference to the seller whether the clause 
operates to reserve full ownership or to create a charge,” in the 
case of an all liabilities clause the seller will do much better if he 
obtains a charge (provided it is valid) than if he retains the full 
ownership. Indeed the consequences of treating the seller:as having 
retained full ownership will, paradoxically, defeat the purpose of 
retaining title at all. Hence the inference must be that whenever 
parties enter into a contract containing an all liabilities reservation 
of title clause they intend it to create a charge for the benefit of 
the seller. 

It is, of course, crucial to this analysis that where full ownership 
is retained a seller who recovers goods from the buyer must be 
held liable on the ground of failure of consideration to refund to 
the buyer any part of the purchase price for those goods which the 


12 It will in fact be slightly more advantageous to a seller to retain beneficial ownership 
because if he resells for more than the original purchase price he can kecp the excess, 
whereas if he is a chargee he must account for the excess to the buyer. 
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buyer has previously paid. This was, indeed, the conclusion arrived 
at by Robert Goff and Oliver L.JJ. in Clough Mill Ltd. v. Martin.” 

Logically, therefore, it should be possible to distinguish between 
single contract reservation of title clauses and all liability reservation 
of title clauses. In both cases, the motive of the seller in reserving 
title is, in the broad sense, to give himself security against the risk 
of the buyer’s insolvency. In the case of single contract reservation 
of title clauses, it is clear that the seller can protect himself 
adequately simply by keeping hold of ownership until the goods 
have been fully paid for. Therefore he has no need of a charge. In 
the case of an all liability clause, the seller needs something more 
because he needs the right to sell goods which have been fully paid 
for without being required to refund the purchase price. This result 
can only be achieved if the seller’s interest in the goods can be 
regarded as a charge on them. Prima facie, therefore, an all 
liabilities clause must be registered under section 395 of the 
Companies Act 1985—or so one would assume. 

There are, however, some passages in Clough Mill Ltd. v. 
Martin which suggest that this assumption is wrong and that a 
clause reserving legal title to the seller will.be effective without 
registration so long as the goods remain separate, identifiable and 
under the control of the buyer. Counsel for the receiver of the 
buyer company cited the proposition of Slade J. in Re Bond Worth 
Ltd.: 


“In my judgment, any contract which, by way of security for 
the payment of a debt, confers an interest in property 
defeasible or destructible upon payment of such debt, or 
appropriates such property for the discharge of the debt, must 
necessarily be regarded as creating a mortgage or charge, as 
the case may be. The existence of the equity of redemption is 
quite inconsistent with the existence of a bare trustee- 
beneficiary relationship.” 


The comment of Robert Goff L.J. on this proposition was as 
follows: 


“So far as the retention of title in unused materials is 
concerned, I see no difficulty in distinguishing the present case 
from that envisaged by Slade J. Under the first sentence of the 
condition, the buyer does not, by way of security, confer on - 
the plaintiff an interest in property defeasible upon the 

payment of the debt so secured. On the contrary, the plaintiff 

retains the legal property in the material.” i 


'3 [1985] 1 W.L.R. 111, 117-118, 124. Sir John Donaldson M.R., at p.126, took the 
view that the seller would not have to refund a part payment but would have to account 
to the buyer for the excess if the combined amount of any part payment by the buyer 
and the procceds of resale by the seller exceeded the contract price. Sir John Donaldson’s 
view on this point, however, is difficult to reconcile with his conclusion that the 
reservation of title clause did not operate as a charge, since the consequences which he 
suggests are identical with those which would flow from the conclusion that the clause 
operated as a charge. : 
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And in a subsequent passage, Robert Goff L.J. said: 


“I recognise that, on the view which I have formed of the 
retention of title . .. in this case, its effect is very similar to 
that of a charge on goods by the buyer in favour of the 
plaintiff. But the simple fact is that, under the first sentence of 
the condition, the buyer does not in fact confer a charge on 
his goods in favour of the seller: on the contrary, the seller 
retains his title in his goods, for the purpose of providing 
himself with security. I can see no reason in law why a seller 
of goods should not adopt this course, and if the relevant 
contractual term is effective to achieve that result, I can see no 
reason why the law should not give effect to it in accordance 
with its terms.” 


These passages, read in the context of litigation over a single 
contract reservation of title clause, can be regarded as saying no 
more than that in such a case the seller has an option whether to 
secure himself by retaining full ownership of the goods or by taking 
a charge over the goods, and that the clause in question effectively 
exercises the ownership option. Passages in the judgments of 
Oliver L.J. and Sir John Donaldson M.R., however, appear to go 
further than this and to suggest that a clause which reserves the 
legal title to the goods can never require registration as a charge. 
Thus, after citing the passage quoted above from the judgment of 
Slade J. in Re Bond Worth, Oliver L.J. continued: 

“The operative word here, however, is ‘confers’ and the whole 
of Slade J.’s judgment in that case was based upon the fact, as 
he found, that the legal title to the goods had passed to the 
buyer. That was in the context of a clause which, in terms, 
sought to reserve only to the seller the ‘beneficial’ interest and 
to seek to apply it to the clause now under consideration is to 
assume the very thing that is sought to be proved. Of course, 
where the legal title has passed, security can be provided by a 
charge created by the new legal owner. But it is not a 
necessary incident of the seller’s securing his position that he 
should pass the legal title. The whole question is, how has his 
position been secured? If in fact he has retained the legal title 
to the goods, then by definition the buyer cannot have charged 
them in his favour.” 


And Sir John Donaldson M.R. said: “The agreement between the 
plaintiff and the buyer involved the plaintiff retaining property in 
the goods. It did not involve the buyer conferring a charge on any 
property, but still less on its own property.” 

These passages suggest that the reservation of the legal title by 
the seller is necessarily inconsistent with the creation of a charge 
. by the buyer. It is, of course, clear law that the buyer has to have 
the legal title to the goods transferred to him before he can create 
a legal charge over them." A reservation of title clause is therefore 


14 Capital Finance Co. Ltd. v. Stokes [1969] 1 Ch. 261. 
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undoubtedly inconsistent with the creation of a legal charge, unless 
it can be construed as an implied grant of the legal title with an 
implied charge back. But there is no apparent reason why a 
reservation of the legal title should be inconsistent with the grant 
by the buyer of a charge over the beneficial interest in the goods. 
Indeed, in the case of all liabilities reservation of title clauses it is 
submitted that this is necessarily what happens. It is difficult to 
construe an agreement as reserving to the seller beneficial ownership 
in goods which have been both delivered and fully paid for, and in 
my view impossible to construe an agreement as reserving to the 
seller beneficial ownership in goods which have been delivered and 
fully paid for without also requiring the seller to refund the 
purchase price if he exercises a right to repossess the goods and 
treat them as his own property. Hence, it is submitted, under an 
all liabilities reservation of title clause the buyer must be treated as 
becoming the beneficial owner of the goods when, at latest, he has 
fully paid for all goods delivered under that contract. After that 
time, what exists is not an uncompleted contract for the sale of the 
goods but a completed contract, the buyer having charged his 
beneficial interest to the seller as security for outstanding liabilities 
under other contracts. No other interpretation of the situation can 
give effect to the true intention of the parties. Since a charge 
cannot operate merely by way of reservation, an equitable charge 
by the buyer must be implied.” 

The significance of Clough Mill Ltd. v. Martin is that it makes it 
clear that the courts will normally regard single contract reservation 
of title clauses as reserving to the seller full legal and beneficial 
ownership of the goods until the seller has paid for them in full. 
Such clauses do not give rise to a charge and do not require 
registration under the Companies Act. Re Bond Worth, in that 
context, must be regarded as based on the special fact that the 
clause in question purported to reserve to the seller beneficial but 
not legal ownership. However, there are strong grounds for arguing 
that the all liabilities type of reservation of title clause creates an 
equitable charge by the buyer in favour of the seller which needs 
to be registered if it is to be effective. Since Clough Mill Ltd. ~v. 
Martin was not concerned with an all liabilities clause and it was 
therefore unnecessary to consider the special problems created by 
a clause of that type, the judgments in that case in so far as they 
treat the retention of the legal title and the creation of a charge as 
being mutually exclusive need to be read in their context and as 
limited to single contract reservation clauses. 

There is in fact one case—John Snow & Co. Ltd. v. D.B.G. 
Woodcraft & Co. Ltd.—in which it was held that a reservation of 
title clause which was (or at least was assumed to be) an all 
liabilities clause did not require registration under the Companies 





15 See Re Bond Worth Ltd. [1980] Ch. 228, 252-256. 
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Act.'* However, there does not appear to have been any argument 
as to the possible distinction between single contract and all 
liabilities clauses, and in the absence of any such argument it is 
suggested that this case should not be regarded as authority of any 
weight against the proposition that an all liabilities clause requires 
registration to be effective. 


WILLIAM GOODHART* 


CONTRIBUTORY NEGLIGENCE—A DEFENCE TO BREACH OF CONTRACT? 


THE question of whether contributory negligence is a defence to an 
action for breach of contract has recently been considered by the 
High Court in Basildon District Council v. J. E. Lesser (Properties)! 
and in Marintrans v. Comet Shipping.” In Basildon houses built by 
the defendants for the plaintiff Council had developed faults which 
the Council alleged were caused by movement of the foundations. 
The Councils architects department had commented on the 
defendants’ foundation designs, a Council architect was the job 
architect and the Council had a clerk of works on site who 
inspected the foundations. The trial was of preliminary issues one 
of which was whether the defence of contributory negligence could 
be relied on if (a) the Council alleged a breach of contract 
concerning the foundations, by claiming that the Council’s architect 
and clerk of works should have ensured they were taken down to a 
proper depth, or (b) the Council alleged a breach of contract by 
failing to provide natural support, by asserting that the Council’s 
architects department should have detected lack of provision on 
seeing the defendant's initial drawings. Judge Newey in the Queen’s 
Bench Division ruled that the defence of contributory negligence 
was not available. 

In Marintrans the dispute arose out of a time charter. The load 
was incorrectly stowed and shifted causing the vessel to take on a 
list, requiring her to return to port for the cargo to be re-stowed. 
The charterers made deductions from the payment of hire. The 
owners disputed their right to do so. Neil L.J. found that the 
contract placed responsibility for stowage and for ensuring the 
vessel was seaworthy on the Master and that the dominant and 
effective cause of the losses was the negligence of the Master. The 
charterers’ negligence had also contributed to the loss but Neil L.J. 
held that this did not prevent them from succeeding in full. 





1 [1985] B.C.L.C. 54. The actual terms (contained in standard conditions of sale) 
were: “The property in the goods agreed to be sold will only pass to the purchaser when 
the purchaser has met all the indebtedness to the seller . . .” In the absence of words 
expressly providing that indebtedness included indebtedness under other contracts it may 
be arguable that “all indebtedness” is limited to that under the particular contract and 
that the clause was in fact a single contract reservation of title clause. It seems clear, 


however that Borcham J., at p.62, regarded it as an all liabilities clause. 
* 


3 


iC; 
1985] 1 All E.R. 20. 
1985] 3 All E.R. 442. 
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The decision in each of the above cases was based on two 
grounds. First, that contributory negligence is not a defence to an 
action for breach of contract at common law and, secondly, that 
the Law Reform (Contributory Negligence) Act 1945 does not 
apply. It is proposed to consider each of these grounds in turn. 

Is contributory negligence a defence to an action for breach of 
contract at common law? In Basildon Judge Newey decided it is 
not ‘because contributory negligence is based on a concept of 
blameworthiness which is irrelevant in contract. In Marintrans Neil 
L.J. came to the same conclusion by accepting the plaintiff's 
concession that the defence of contributory negligence had not 
been recognised eo nomine as a defence in contract before the Act. 

The principal advocate of the view that contributory negligence 
is a defence at common law is Glanville Williams. He:was unable 
to conclude that contributory negligence was a defence eo nomine 
but stated nevertheless that: “whatever the language, the subject of 
enquiry is whether the negligence of the plaintiff has concurred 
with that of the defendant to produce the misfortune for which 
damages are claimed”’ Thus he argued that although the issue may 
be discussed in terms of causation or of the duty to mitigate 
damages the central issue is the same—did the plaintiff contribute 
to his loss by his own negligence? 

McInerney J. analysed Glanville Williams’ arguments in James 
Pty. v. Duncan* but he concluded that contributory negligence was 
not available as a defence because where damage is partly caused 
by the plaintiffs contributory negligence then such little authority 
as there is deals with the matter from the point of view of 
causation. However an analysis of the tort cases shows that the 
legal justification for the defence of contributory negligence was 
also expressed in terms of causation.” Indeed in Caswell v. Powell 
Duffryn Associated Collieries Lord Atkin stated that he found it 

“impossible to divorce any theory of contributory negligence from 
the concept of causation”® It is only since the passing of the Act 
that the courts have been ready to discuss the issue in terms of 
blameworthiness rather than causation. Thus it would appear that 
the objection raised by McInerney J. was not wholly well-founded. 

It must be conceded that contributory negligence was never 
recognised as a defence eo nomine to breach of contract. 
Nevertheless, the substantive question in contract appears to be 
identical to the substantive question posed in tort. In tort the 
question asked is whether the plaintiff has contributed to his loss 
because he did not in his own interest take reasonable care. The 
same question is posed in contract. It may be expressed in terms of 


3 Joint Torts and Contributory Negligence, p.215. 

+ [1970] V.R. 705. 

* See Winfield and Jolowicz on Tort (12th edn.), p.148; Street on Torts (7th edn.), 
p.144; Atiyah, Accidents, Compensation and the Law, p.133. 

é [1940] A.C. 152, 165. 
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the duty to mitigate damages: the question asked is whether the 
plaintiff could have avoided the damage by taking reasonable 
steps,’ or it may be expressed in terms of causation of damages: 
the question asked is whether the plaintiff has caused his own loss 
by failure to take reasonable care.” Indeed, in Shields v. Honeywill 
the Court of Appeal discusses causation in terms of blameworthiness. 
The suppliers of isopropyl alcohol which was unfit for its purpose 
of making flavours were held wholly liable because the users had 
not been negligent or blameworthy in failing to notice that it was 
unfit.’ In contract, the courts have failed to distinguish behaviour 
that is so unreasonable that it constitutes a novus actus interveniens 
from unreasonable behaviour that merely contributes to the loss. 
This failure is typified in Solle v. Halt'® where the defendants were 
concurrently liable in contract and in tort. Swanwick J. held that if 
the claim were brought in contract the plaintiffs own negligence 
broke the chain of causation so that he would not recover any 
damages, whereas if the claim were brought in tort, the plaintiff's 
negligence made him one third to blame and his damages would 
therefore be reduced by that amount—a result that has been 
rightly criticised on the grounds that where the content of the duty 
is the same in contract as in tort then an act that constitutes a 
novus actus interveniens in contract should also constitute a novus 
actus interveniens in tort.'' Furthermore, the true difference between 
contract and tort is not to be found in the nature of the inquiry but 
in the context in which it is made. In contract the plaintiff has a 
right to assume that the contract has been performed.'* The 
standard of behaviour to be reasonably expected of a plaintiff in 
contract is usually therefore very different from the standard to be 
expected of a plaintiff in tort where there is no similar general rule 
that the plaintiff can assume that the defendant is behaving 
carefully. In contract once the breach is known to the plaintiff then 
he cannot recover damages caused by his own unreasonable 
behaviour, but this is now discussed in terms of the duty to 
mitigate damages. 

It is for the above reasons that the concept of contributory 
negligence eo nomine is little developed in contract. Whether it 
should be recognised as a defence appears to be a question of 
whether the substance of the rules are considered more important 
than their form. 





” See Payzu v. Saunders [1919] 2 K.B. 581. 

® Compania Naviera Maropan v. Bowaters Lloyd Pulp and Paper Mills [1955] 2 Q.B. 
68; Quinn v. Burch [1966] 2 Q.B. 370. 

” [1953] 1 Lloyd’s Rep. 357, 366, 369. 

1 [1973] 1 Q.B. 574. 

U Jolowicz, (1973) 32 C.L.J. 209, 211. Sec also Goodhart, (1973) 89 L.Q.R. 322. 

"2 See, eg. Mowbray v. Merryweather [1895] 2 Q.B. 640, 644. The defendant, in breach 
of contract supplicd a defective chain. The plaintiffs were under no duty to the 
defendants to inspect the chain before it was used but they were under such a duty to 
their own workman. 
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Does the Law Reform (Contributory Negligence) Act 1945 apply 
to an action for breach of contract? Section 1 provides as follows: 

“Where any person suffers damage as the result partly of his 
own fault and partly of the fault of any other person or 
persons, a claim in respect of that damage shall not be 
defeated by reason of the fault of the person suffering the 
damage, but the damages recoverable in respect thereof shall 
be reduced to such extent as the court thinks just and equitable 
having regard to the claimant’s share in the responsibility for 
the damage.” 


Section 4 states that: “‘fault means negligence, breach of statutory 
duty or other act or omission which gives rise to a liability in tort 
or would, apart from this Act, give rise to the defence of 
contributory negligence.” 

The decisions in Basildon and in Marintrans that the Act does 
not apply are based on the view that there are two limbs to the 
definition of “fault” in section 4. In Marintrans this construction 
was accepted as “common ground between the parties.” In Basildon 
Judge Newey expressly adopted the words of Pritchard J. in the 
New Zealand case Rowe v. Turner Hopkins”: ; 

“The first limb of the definition is plainly directed to defining 
‘fault’ as it relates to the conduct of the defendants—in other 
words as it relates to the plaintiffs cause of action ... The 
second limb is referable only to the conduct of the plaintiff. It 
relates not to any cause of action but to conduct which, prior 
to the Act, would give rise to the defence of contributory 
negligence” 


Glanville Williams who it seems first put forward this “two limbs” 

construction! reasoned as follows: 
“The whole definition cannot apply to original fault. [the 
defendant’s fault] that at common law would not have given 
rise to liability but merely to the defence of contributory 
negligence . . . The method of avoiding such a consequence is 
to hold that the definition of ‘fault’ is in reality two definitions, 
one in relation to original fault and one in relation to 
contributory fault.”!° 


It is beyond question that the Act did not intend to create a cause 
of action for a fault that at common law would have been merely 
contributory negligence. However, this does not necessarily lead to 
the conclusion that the definition of “fault” also defines the cause 
of action. It is a tenable view that the Act assumes the cause of 
action. This is supported by the words “a claim in respect of that 
damage” which indicate that a claim must exist independently of 
the fault. The definition of fault is then given its natural and literal 


13 [1980] 2 N.Z.L.R. 550, 555. 

14 Pritchard J. docs not cite any authority. Winfield and Jolowicz on Tort takes this 
view. Judicial support 1s found in Quinn v. Burch [1966] 2 Q.B. 370, 378. 

'S Op. cit. note 3, p.318. 
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meaning and applied to the conduct of both plaintiff and defendant. 
Thus, the Act would apply where the defendant had broken a 
contractual duty and both his and the plaintiff's conduct fell within 
the definition of fault. There are, however, two strong arguments 
against taking this view. Where the defendant had broken a strict 
contractual duty the contributorily negligent plaintiff would recover 
larger damages where the defendant had taken all care not to 
break the contract than he would where the defendant had also 
been careless. Secondly, the Act would apply where both plaintiff 
and defendant had committed independent torts and thus affect the 
law of cross-actions and counterclaims, clearly not its intention.’ 
The weight of the argument is therefore in favour of the “two 
limbs” construction of section 4. 

Liability falls into three separate classes: breach of a strict 
contractual duty, breach of a contractual duty to take reasonable 
care and breach of a contractual duty to take reasonable care 
where there is also concurrent liability in the tort of negligence. In 
Basildon Judge Newey followed Pritchard J. who had held that 
“the Act applies only when the plaintiffs cause of action is in 
respect of some act or omission for which the defendant is liable in 
tort.” However, in the New Zealand Court of Appeal Cooke and 
Roper JJ. warned that they did not necessarily assent to this 
narrow view but did no more than simply refer to the alternative 
that the Act “can apply wherever negligence is an essential 
ingredient of the plaintiff's cause of action, whatever the source of 
the duty.” In Marintrans Neil L.J. held that the Act would not 
apply where the claim is brought in contract, even where there is 
concurrent liability in tort. 

Other English authorities are unhelpful. The Court of Appeal 
reduced the plaintiffs damages for contributory negligence in Sayers 
v. Harlow U.D.C.'* Where the defendants were concurrently liable 
in contract and in tort Evershed M.R. stated that “nothing turns 
upon the foundation of liability” and went on to apply the rule in 
Hadley v. Baxendale”? thus lending support to the view that 
damages were reduced for contributory negligence where the cause 
of action was in contract. The authority of the case is weakened 
however because no argument was heard about the construction of 
the Act.” In De Meza and Stuart v. Apple Van Straten, Stena and 
Stone! the claim was for breach of a contractual duty of care but 
the court considered itself bound by Sayers v. Harlow U.D.C. to 





1% See Hudson, “Contributory Negligence as a defence to battery” (1984) 4 Legal 
Studies 332, 336. 

"7 Rowe v_ Turner Hopkins [1982] 1 N.Z.L.R. 178, 181. 

18 [1958] 1 W.L.R. 623. 

19 (1854) 9 Exch. 341. 

% See Hudson, (1958) 21 M.L.R. 677, 679. 

71 [1974] 1 Lloyd’s Rep. 508 but the Court of Appeal declined to express a view on 
this point, [1975] 1 Lloyd’s Rep. 498, 509. 
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hold that the Act applied. In Quinn v. Burch” Paull J. said obiter 


that the Act would apply to a contractual duty not tó be negligent. 
Glanville Williams argued that the word “negligence” in section 
4-covers all negligence so that the Act applies wherever -the breach 
of contract occurs through the negligence of the: defendant.” 
However, as he conceded, the word “other” indicates that the 
negligence must give rise to liability in tort. Furthermore, if 
“negligence” may be construed in this way then “breach of a 
statutory duty” is not limited to breaches that give rise ta liability 


-in ‘tort.4 Glanville Williams submitted a further argument that 


where the defendant’s act is both a tort and a breach’ of ‘contract 
and the Act applies if the case is brought in tort then the Act 
should also apply if the case is brought in- contract because as a 
matter of policy the Act is paramount.” The “fault” of the plaintiff 
must give rise to the defence of contributory negligence at common 
law. Glanville Williams’ arguments” are based on the view that 
there is such a defence in contract. However, if it is conceded that 
there is not then the Act will only apply to actions for breach of 


-contract if it is construed in the following way. Where the act of 


the defendant is both a tort and a breach of contract then the ` 


` defendant is at “fault” because it is possible to describe his 


behaviour as “negligence which gives rise to a liability i in tort” even 
where the claim against him is brought in contyact: Similarly the 
plaintiff's negligent conduct can be described as negligence which 
would give rise to the defence of contributory, negligence again 
because it would do so if the claim were brought in tort.?™ 

` The. authorities are still inconclusive of whether contributory 
negligence is a defence to an action for breach of contract. It 
remains controversial whether it is a defence at common law. It 
appears to be that the Act does not apply where’ the breach is of a 
strict contractual duty”; that it is difficult to construe, section 4 to 
give a defence where the breach is of a contractual.duty to take 
reasonable care; but that there are tenable arguments supporting 


22 [1966] 2 Q.B. 370 decision affirmed in the Court of Appel ibid., but on different 
grounds. 

3 Op. cit. note 3, p.329. : 

4 But’ notice the suggestion by Professor McLeod that _ the phrase “breach of a 
statutory duty might be interpreted to cover breach of the statutory implied understandings 
in contracts for the sale of goods.” (1981) 97 L.Q.R. 550, 570. 

* Op. cit. note 3, p.330. It is this view that Paull J. appears to follow in Quinn v. 
Burch when he holds that the Act applies to contractual duties not to be negligent. 

% Three further arguments are advanced by Glanville Williams, none of which, it is 
submitted are persuasive. One makes reference to the original Contributory Negligence 
Bill which provided that ıt should not apply to a claim in contract. The second is that s.4 
should not prevent the Court giving the word “fault” its usuat meaning ‘which would 
include negligent breach of contract. The third was that the Act itself contemplates that it 
applies to breaches of contract that are also torts because it is made applicable to the 
Carriage by Air Act 1932. This argument was dismissed in Marintrans on the basis that it 
would not have been necessary to make specific provision if this were so. 

77 See Swanton, “Contributory Negligence as a Defence to” Actions for Breach of 
Contract” (1981) 55 A.L.J. 278, 280. 

æ Based on the “two limbs” construction of s.4. 
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the view that the Act does apply where the defendant is 
concurrently liable in tort and in contract. 

The question whether the Act should apply to contract may also 
be controversial. Where there is concurrent liability it may be 
argued that the outcome should be the same whether the claim is 
brought in contract or in tort because otherwise greater weight is 
given to the legal classification of a relationship than to its 
substance, and furthermore that it is unsatisfactory “that a plaintiff 
will be able to avoid the apportionment provisions by suing in 
contract when a claim in tort would be as or more appropriate”? 
The counter argument is that where a plaintiff is owed a contractual 
duty he should be entitled to the benefits which normally flow from 
that. It may further be argued that contributory negligence is based 
on a concept of “blameworthiness” which has no part in the law of 
contract. However, this is not so where the breach is of a 
contractual duty to take reasonable care and there is at least an 
argument that it is not so where the issue in contract is one of 
causation or mitigation of damages. The Act was passed to remedy 
the injustice of an “all or nothing solution” in tort. Marintrans 
itself provides a clear example of this injustice in contract. It was 
recognised that loading and stowing the cargo was a joint operation 
and that 60 per cent. of the blame for the incorrect stowing 
attached to the Master and 40 per cent. to the Charterers, but the 
Charterers recovered in full against the Owners. Such injustice 
could be avoided by revising the Act to make it clear that it applies 
to actions for breach of contract. 


ANN SPOWART TAYLOR* 


MAKING THE WORST OF DIVORCE 


THE attempt by the legislature in section 18A of the Wills Act 1837 
to make satisfactory provision for the impact of divorce on a 
testator’s testamentary arrangements has given rise to a flurry of 
judicial activity occasioning a sharp conflict of decisions at first 
instance and an appeal to the Court of Appeal to resolve the 
conflicting judicial attitudes. The result gives no comfort to testators 
and their advisers and raises clear questions with regard to our 
system of legislative law reform. The latter issue has been ably 
considered elsewhere! but the effect on the dispositions of testators 
remains worthy of further consideration. 

The addition of section 18A to the Wills Act 1982 was prompted 
by the 22nd Report of the Law Reform Committee The Making 





2 Neil L.J. in Marintrans. 

* Lecturer in Law, The University of Buckingham. 

' See Professor J. B. Clark, “Darmng the Law of Wills” Current Legal Problems, 
1984, p.115. 
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and Revocation of Wills in which the subject was deeply considered 
and discussed. No unanimous view emerged but the Committee 
formed a clear majority view that divorce should have the effect 
that a testator’s divorced spouse should be treated as having 
predeceased the testator for the purposes of both any gift to or 
appointment of the spouse in the testator’s will.” 

In fact the statutory reform which emerged from the legislature 
made no reference to the spouse predeceasing. Instead the new 
section provided that the effect of divorce or annulment of the 
testator’s marriage on his existing will is twofold. First the will shall 
take effect as if any appointment of the former spouse as an 
executor or as the executor and trustee of the will were omitted 
and secondly any devise or bequest to the former spouse shall 
lapse. : 

The effect of the legislature’s intervention fell first to be 
considered by Butler-Sloss J. in Re Cherrington (deceased).* Here 
the deceased, having appointed his wife, to be the sole executrix of 
his will, gave her all his estate with a proviso that if she predeceased 
him, alternative clauses were to take effect the first appointing 
alternative. executors and the second making alternative disposition 
of the estate. The issue raised for decision was the entitlement of 
the alternative executors to the grant following the dissolution of 
the testator’s marriage some three months prior to his death. 
Butler-Sloss J. held that by virtue of section 18A(1)(a) the effect of 
the divorce was that the gift to the testator’s former wife lapsed 
and that lapse in this context was the strict doctrine of lapse which 
arises when a beneficiary predeceases a testator. Consequently the 
ex-wife for the purposes of the gift to her must be taken as having 
predeceased the testator thus bringing into effect the proviso 
attached to the gift and the alternative appointment of executors.° 
She fortified herself by referring to Jarman on Wills (8th ed., 1951) 
on the doctrine of lapse and noting that merely to construe “lapse” 
as “fail” would cause a residual intestacy and defeat the intention 
of the testator in a great many wills. 

Within six months of its decision the premises established by 
Butler-Sloss J. in`Re Cherrington were being successfully challenged 
initially at first instance and subsequently in the Court of Appeal in 
Re Sinclair. Here the will was made in 1958, the testator giving all 


2 para. 3.29. 

-3 S.18A(1)(a) and (b). The failure of the legislature to use the word predecease was 
little noticed when the provision was first enacted see, e.g. Tristram and Coote’s Probate 
Practice (26th ed., 1983), pp.41 and 52 Halsbury’s Statutes (3rd ed.), p.1973; Borkowski 
and Stanton, “The Administration of Justice Act 1982 (Parts I and II); Darning Old 
Socks?” (1983) 46 M.L.R. 199-200. 

* [1984] 2 All E.R. 285. 

5 As she clearly recognised without the link in the will of the gift to the wife and the 
appointment of alternative executors formed by the proviso to the gift the issue of the 
case could not have been resolved in this way for in the majority of situations no such 
link would be forged by the will and the appointment of the former spouse would simply 
fall to be “omitted” and the alternative appointment would not be activated. 

é [1984] 3 All E.R. 362, (Michael Wheeler Q.C.); [1985] 1 All E.R. 1066 (C.A.). 
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his estate to his wife providing that in the event that his wife 
predeceased or died within one month of himself a named charity 
was to benefit in her stead. A bank was appointed executor and 
trustee. The marriage was dissolved in 1962 and the testator died 
in 1983 some 21 years later without effecting any change to his 
will. 

Both Michael Wheeler Q.C., sitting as a High Court judge at 
first instance and the members of the Court of Appeal were 
prepared to embrace’ the solution so studiously avoided by Butler- 
Sloss J. in Re Cherrington expressly by overruling that case and 
adopting an interpretation which led to an intestacy. Michael 
Wheeler Q.C. pointing out that on an intestacy the next of kin are 
entitled drew a parallel with the effect of marriage on an existent 
will—a parallel which in his view was strengthened by the insertion 
of the new section 18A (dealing with the effects of divorce) 
immediately after the old section 18 (dealing with the effect of 
marriage); 

“Ever since 1837, the law has enacted that in general marriage 
revokes any previous will; and if that seems harsh at least the 
new wife is left with her rights under the Administration of 
Estates ‘Act 1925 and its predecessors. Thus I find nothing 
strange in section 18A producing a not dissimilar result ... 
both marriage and divorce are events of such moment as to 
require the parties at least to reconsider their testamentary 
dispositions.”* 


A sentiment with which the Court of Appeal expressly agreed. 

The strongest argument in favour of the construction that lapse 
was used in the meaning of the strict legal doctrine was deployed 
by counsel for the charity in Re Sinclair and was based on the Wills 
Act as a whole. He contended that section 18(A) was inserted into 
an existing statutory scheme and that the meaning should be 
extracted from the statute itself and not from dictionaries or other 
works of authority. He pointed out that where the term had been 
used elsewhere within the Act, in sections 25 and 33, it seemed to 
connote lapse in its strict sense. However this was rejected at first 
instance the court pointing out that in section 25 the term “lapse” 
is used in the side note only where in its view it was used 
coterminously with the word “void” which also appears there.’ In 
section 33 in its original form a gift was saved from “lapse” in a 
context which indicated that that term was used in its strict sense 
but the section had itself been amended by the 1982 Act which had 
removed the reference to “lapse” totally. Reference might also 





7 So certain was the Court of Appeal that counsel for the defendants were not called 
on to present argument. 

8 [1984] 3 All E.R. 367, [1984] 1 W.L.R. 1246. In the context of the case before him 
Michael Wheeler Q.C. pointed out that the testator had had 20 years in which to revise 
his testamentary ideas by making a new will. 

° Grammatically this is correct although the section embodies two distinct concepts and 
the grammar probably arises from loose nineteenth-century drafting. 
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have been made to section 32 which uses the word and would seem 
to connote the strict doctrine. No such reference appears to have 
been made at first instance although all three sections were referred 
to on appeal. The Court of Appeal also felt unable to support the 
submission made to it on the basis that in fact all three sections 
were capable of making perfect sense if “lapse” was read as 
meaning “fail”, and none of the three other sections of the 1837 
Act in which the word was used, was a deeming provision. 

The Court of Appeal following Michael Wheeler Q.C. in Re 
Sinclair have thus equated “lapse” in section 18(a) to “fail”. In 
fixing on the general meaning possible from the use of the word 
Michael Wheeler Q.C., referred to Stroud’s Judicial Dictionary 
(4th ed., 1973) Vol. 3, p.1489; “(2) A legacy is said to ‘lapse’ when 
the legatee dies in the lifetime of the testator, or when something 
happens in such lifetime which prevents the intended legatee from 
being entitled to the legacy, or (it is submitted) when the legatee 
dies after the testator but before becoming entitled to the legacy.” 

The word “lapse” is thus given its widest meaning under our law 
as covering the occurrence of any event in the testator’s lifetime or 
even possibly thereafter causing the failure of a gift and not the 
more limited meaning arising from the strict doctrine of lapse.” 
The court contended that had the legislature intended “lapse” to 
convey a deemed predeceasing of the testator’s former spouse it 
would have said so in plain terms as it had shown by section 
18A(1)(a), that it could construct a clear deeming provision. 

Perhaps the strongest argument in favour of the Court of 
Appeal’s construction of the statute was that which both that court 
and Michael Wheeler Q.C. at first instance deployed from section 
18(A)(3). This provides: 

“Where: 
(a) by the terms of a will an interest in remainder is subject 
to a life interest; and 
(b) the life interest lapses by virtue of subsection (1)(b) 
above 
the interest in remainder shall be treated as if it had not been 
subject to the life interest and if it was contingent upon the 
termination of the life interest, as if it had not been so 
contingent.” 


Clearly if the effect of a gift lapsing under section 18(1)(b) is 
that the former spouse is treated as having predeceased the testator 
there is no need for statutory provision to cover the effect on the 
remainder of the lapse of the former spouse’s life interest for this 
would automatically thereupon vest in the remainderman and no 





The traditional approach to the meaning of lapse is made clear in Halsbury’s Laws 
(3rd ed.), p.938. “The term ‘lapse’ is applied to the failure of testamentary gift owing to 
the death of the devisee or legatee in the testator’s lifetime, whether before or after the 
date of the will, but the testator may indicate in his will he is using the word in a wider 
sense.” 
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reference to the statute would be necessary. The problem had been 
recognised by Butler-Sloss J. in Re Cherrington but whilst noting 
the point she concluded that statute had made express provision 
for the avoidance of doubt. 

Subsection (3), however, gives rise to yet another problem in its 
reference to a contingency as well as a simple life interest. The 
reference is to a remainder contingent on the termination a life 
interest which is an impossibility. The termination of a life interest 
by its very nature cannot be a contingency since a contingency is 
an occurrence which may or may not occur and all men are 
mortal.'' Unless the provision is written off as meaningless some 
less than obvious meaning must be found. Since Parliament does 
not enact law for its attempts to be dismissed as meaningless the 
latter is the only appropriate course. It has been suggested that the 
effect of the reference is to make provision for the situation where 
the contingency must be satisfied during the life interest with the 
life interest thus forming the time limit for the occurrence of the 
event.'? The possibilities of this can be examined against two 
examples. 

Contingency 1 

To wife for life remainder to son if son survives wife. Here the 
son must be alive at the end of the time limit formed by the 
wife’s life. 


Contingency 2 
To wife for life remainder to son if son is called to the bar 
during the wife’s lifetime. 


If the effect of the word lapse within the section is simply that 
the life interest fails then express provision is necessary to enable 
the contingent interest to vest in the remainderman. It has been 
suggested that if the reference to lapse produces an interpretation 
whereby the spouse is taken to have predeceased the testator there 
is no need for express provision with regard to contingency. This is 
so in the case of Contingency 1 where the spouse having notionally 
predeceased the testator the son automatically survives her in 
surviving the testator. It is also true of Contingency 2 although in 
the second situation the income would have to be accumulated 
until the contingency occurred or became impossible of fulfilment 
within the prescribed time on the actual death of the wife. 

Out of these two concrete examples it may however be that the 
application of subsection 3 is limited to the contigency of the 
remainderman’s survival of the life interest for this contingency is 
conceptually integrated to that span rather than constructed around 
it and is the most common contingency encountered in practice. 

Overall the result of Re Sinclair can only be regretted. It may be 
a worthy aim that all testators should review their testamentary 





11 A point made by Professor Clark, op. cit., p.121. 
12 Clark op. cit., p.121. 
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dispositions in the event of a divorce but this is simply not the 
position which obtains and some at least do not. This is only to be 
expected since not all of those involved in divorce seek legal 
assistance. The aim of the law should be to achieve a satisfactory 
regime for the majority of those testators who fail to give thought 
to the impact of divorce on their testamentary arrangements. Can 
it be seriously doubted that the majority of testators who make 
alternative provision for the event of their spouse’s death would 
prefer the nominated beneficiary to take on their death in 
preference to their next of kin entitled on intestacy? On the facts 
of Re Sinclair itself is it not highly probable that the deceased 
would have wanted his property to pass to the charity whose needs 
apparently meant more to him than those of his brother entitled on 
intestacy?’ An appeal to the House of Lords is not being taken 
and were a case to proceed to our highest tribunal one cannot be 
sanguine that the outcome would be different. Nor is there any 
great likelihood that the legislature will quickly intervene again 
after its efforts as recently as 1982. Unfortunately the consequences 
of the unhappy drafting of section 18(A) are all too likely to be 
with us for some time. 


TERENCE PRIME* 


RELATIVES OUT OF COURT 


THE wardship jurisdiction of the High Court has been the traditional 
refuge of third parties who have a genuine interest in the welfare 
of a particular child, but lack locus standi in most other types of 
family proceedings. In W. v. Hertfordshire County Council' the 
uncle, aunt and paternal grandparents of a four-year-old girl sought 
to invoke wardship in order to argue that the child should remain 
within the care of the extended family rather than be placed for 
adoption with outsiders. 

The mother and father had rejected the child and had acquiesced 
in the council’s proposal to obtain a care order under section 1 of 
the Children and Young Persons Act 1969 and an order freeing the 
child for adoption under section -14 of the Children Act 1975. The 
relatives complained of a lack of consultation by social services, 
and argued that only through wardship would they be able to put 
forward their proposals for the care of the child. The statutory 
scheme gave them no rights of participation in care proceedings or 
on applications to free for adoption. The House of Lords 
unanimously upheld the majority decision of the Court of Appeal? 


3 A probability which the Court of Appcal seemed disposed to accept. See the 
judgments of Slade and O’Connor L.JJ. at pp.1072, and 1073 respectively. 

* Lecturer in Law at the University of Liverpool. 

1 [1985] 2 All E.R. 301. 

2 Re W. (A Minor) (Wardship. Jurisdiction) [1985] 1 All E.R. 1001. 
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that the wardship be discontinued, applying the principle enunciated 
in A. v. Liverpool City Council? Since the child was in the care of 
the local authority under the statutory code she became the 
responsibility of the council, and wardship should not have been 
used to supervise or review the merits of the authority’s decisions. 
The legislation provided the relatives with no right to be heard 
when the courts considered access or freeing for adoption and the 
High Court should not have contravened the express intention of 
the legislature. i 

Before this decision it was widely thought that, despite the non- 
interventionist stance of the House of Lords in the Liverpool case, 
there would be exceptional situations in which the welfare of the 
child would require continuance of wardship proceedings.* In 
particular, Lord Wilberforce’s view that “the court’s general 
inherent power is always available to fill gaps or to supplement the 
powers of the local authority” was seized upon as support for 
wardship where a lacuna could be demonstrated to exist in the 
statutory scheme. Such a deficiency might be discovered in the 
local authority’s powers or in the powers of the juvenile court. 
Hence in Re J. (A Minor) (Wardship Jurisdiction), the Court of 
Appeal upheld a parent’s use of wardship to enable the High 
Court to direct a phased re-introduction of parent and child, where 
the juvenile court lacked the power to impose conditions on 
discharging a care order. 

It is the treatment of the “lacuna principle” and Re J. which is 
perhaps the most disappointing feature of W. v. Hertfordshire 
County Council. Lord Scarman did not doubt that Re J. was rightly 
decided on its facts, but concluded that neither it nor the pre- 
Liverpool case M. v. Humberside County Council® were correct if 
they suggested that there was a residual category of exceptional 
cases in which the High Court could review the merits of local 
authorities’ decisions. It is submitted that these cases recognised 
two separate categories of situations in which intervention might be 
justified, namely lacuna cases and exceptional or unusual cases.’ 
None of their Lordships makes this distinction clear, and in denying 
the existence of a category of exceptional cases, they fail to deal 
adequately with the lacuna argument. Concentrating on the 
statutory powers of the local authority, they miss the thrust of the 
relatives’ application. This was to expose a statutory defect, not in 
the powers of the local authority, but, as in Re J., in the powers of 
the lower courts. Wardship was justified because of the lacuna 


3 [1982] A.C. 363. 

* See particularly M. D. A. Freeman “Controlling Local Authorities in Child Care 
Cases—A. v. Liverpool City Council revisited” (1982) 146 J.P.N. 188, 202. 

5 [1984] 1 All E.R. 29. 

6 [1979] 2 All E.R. 744. 

? This dual categorisation was accepted by the Court of Appeal on at least three 
occasions viz in Re J. (supra), in Re M. (A Minor) [1985] 1 All E.R. 745 and ın the 
present case. 
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in the statutory powers of the juvenile court in care proceedings 
and the domestic bench of the magistrates’ court in proceedings to 
free for adoption, as neither court is able to grant a right of 
audience to the child’s extended family. It is a pity that their 
Lordships were unwilling to exhibit the same judicial inventiveness 
which has characterised the courts’ encouragement of local 
authorities in using wardship to overcome the restrictions on their 
own powers in the statutory code. This is especially the case in 
view of the unanimity in the House of Lords and in the lower 
courts that it was desirable that the possible contribution of the 
extended family be explored. One can only speculate on what 
principle the evasion of statutory restrictions by local authorities is 
considered legitimate supplementary assistance, while wardship 
applications by parents and third parties are seen as attempts to 
frustrate the legislative plan. It has been suggested that Parliament 
may not have thought about restricting wardship when enacting the 
child care legislation.” However, if it did intend the statutory code 
to be exhaustive, the increased use of wardship by local authorities 
as an alternative to proceeding under the statutory scheme seems 
questionable. 

The House of Lords now appears to have slammed the door on 
wardship applications by relations and indeed parents where the 
child is in care. The only remaining possibility for challenge is 
where there exists some impropriety on the part of the local 
authority.!° This would justify an application for judicial review to 
which Lord Scarman and Lord Brightman refer. However, it has 
been argued that wardship is distinctly preferable to the Order 53 
procedure in family matters’! and it is unfortunate that their 
Lordships did not provide definitive guidance on the appropriate 
procedure. Could it be argued here that the council’s refusal to 
give adequate consideration to the wishes of the relatives amounted 
to a failure to examine relevant considerations and abuse of its 
statutory powers? The answer seems to depend to a large extent 
on the route whereby the child has entered care. Where there has 
been a voluntary reception under section 2 of the 1980 Act, the 
council is under a specific statutory duty to consider rehabilitation 
of the child within the extended family. No corresponding duty 
exists where, as in this case, the local authority decides to proceed 


8 See the remarks of Lane J. in Re B. (A Minor) (Wardship: Child in Care) [1974] 3 
All E.R. 915, approved by Lord Roskill in the Liverpool case. 

° N. V. Lowe, “To Review or Not to Review?” (1982) 45 M.L.R. 96, 98. 

Successful applications based upon impropriety have been rare, but a recent example 
is provided by D. v. X City Council (No. 1) [1985] F.L.R. 275, where a grandmother 
successfully utilised wardship. The local authority had failed to notify her of its application 
for a care order as required by 1.14 of the Magistrates’ Courts (Children and Young 
Persons) Rules 1970. The position of the relatives in the present case is distinguishable in 
that they had never had the physical care of the child. 

1" N. V. Lowe, op. cit. at p.99 and Cretney Principles of Family Law (4th ed.), p.570. 
This was also the view taken by Hollis J. in D. v. X City Council (No. 1) (supra). 
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under the 1969 Act.” Oliver L.J. in the Court of Appeal thought it 
absurd that the existence of this duty should depend on the 
procedural avenue chosen by the council. The absurdity is 
heightened in this case since the absence of opposition by the 
parents and adversarial conflict between them and the local 
authority, meant that the situation was unusually similar to a 
voluntary reception into care. It is pertinent to enquire whether the 
court would have been more willing to exercise jurisdiction if this 
had in fact been a situation of voluntary care. In 1965 Lord 
Denning said that the restrictions on wardship should only apply 
where the bulk of parental rights had already passed to the local 
authority.” This could arise under a care order or by virtue of a 
resolution. assuming parental rights. Where the child was in 
voluntary care the authority’s position was transient and it might 
be necessary for the court to exercise wardship to protect the 
stability of the child’s position. This distinction, accepted by leading 
commentators,'* now seems to have been obliterated by the House 
of Lords. It is surprising that such a significant development 
should have occurred without any discussion or any apparent 
awareness of the issue. 

It is an unfortunate reflection of the complexity of child care law 
that the accountability of local authorities through judicial control 
should depend on procedural technicalities. Thus, where the 
authority obtains care in wardship proceedings under section 7(2) 
of the Family Law Reform Act 1969 or under the court’s inherent 
jurisdiction, the High Court retains control over major decisions 
affecting the child’s future. The House of Lords has held that the 
court may order a course of action not contemplated by the 
council.!° This contrasts starkly with the situation where the child 
comes into care under the 1969 or 1980 Act, where the courts will 
refuse to allow the child to be warded. This divergent policy is 
difficult to justify as the chosen route into care is often fortuitous. 
Either judicial control over local authority decision-making is 
desirable or it is not. 

In recent years Parliament has provided ample support for the 
principle of judicial control, but its response so far has been to 
provide ad hoc solutions to the more sensitive problems relating to 


12 It is arguable, however, that the local authority is obliged to take account of the 
child’s wider family when considering access to a child in its care. This is required by 
para. 8 of the code of practice issued under part IA of the Child Care Act 1980, but the 
exact legal status of the code is unclear. 

13 Re S. (An Infant) [1965] 1 All E.R. 865, 867. 

14 See Cretney op. cit. at pp.567-568 and Bromley’s Family Law (6th ed.), p.404. 

15 Lord Scarman refers generally to the application of the Liverpool principle in cases 
of compulsory and voluntary care, ibid. at p.302j. Since this decision the Court of Appeal 
has expressly held that the restrictions in the Liverpool case apply where a child is in 
voluntary care. See W v. Nottinghamshire County Council, The Times, November 16, 
1985. 

16 Re E. (S.A.) (A Minor) (Wardship) [1984] 1 All E.R. 289. 
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access and the use of secure accommodation.'® These reforms 
have themselves given rise to further difficulties concerning the 
relationship between the powers of the High Court, the lower 
courts and local authorities.'? A more systematic approach to the 
general issue is now required and there is much to be said for the 
view of Purchas L.J. in the Court of Appeal. His Lordship said 
that in the child care legislation, Parliament had attempted to draw 
a distinction between day-to-day decision-making and decisions 
which affect the longer-term management of the child. In the 
former case the legislative intention was to leave such matters 
exclusively in the hands of local authorities, but in the latter the 
intention was to provide for control by the courts. Ideally this 
category of major decisions should be spelt out clearly in a single 
statute governing all children in care and should provide for control 
by a specified court. But in the absence of a radical overhaul of 
child care legislation, wardship could still perform a useful residual 
role in enabling the judges to give effect to the intention of 
Parliament by overcoming the technical deficiencies which result 
from piecemeal reform. In the present case it seems likely that if 
Parliament had given any thought to the matter it would have 
wished the courts to consider the position of the child’s relations 
with regard to access and physical care of the child. Why else has it 
provided an opportunity for grandparents to intervene in custody 
proceedings in order to seek access? Why has it recently 
implemented procedures to enable relatives and other third parties 
to commence proceedings to obtain legal custody of a child??! It 
may be that the current D.H.S.S. review of child care law will 
result, inter alia, in a statutory right of audience for relatives in 
care proceedings.” Meanwhile they must remain out of court. 


ANDREW BAINHAM* 





1? $.12A-G of the Child Care Act 1980 introduced by s.6 of and Sched. 1 to the 
Health and Social Services and Social Security Adjudications Act 1983. 

18 $.21A of the Child Care Act 1980 and the Secure Accommodation (No. 2) 
Regulations 1983. 

1? There has been some judicial disagreement on the respective roles of the High 
Court and juvenile court where the local authority proposes to use secure accommodation 
in relation to a ward of court in its care. See Heilbron J. in Re K. (Ward: Secure 
Accommodation) [1985] F.L.R. 357. Cf. Sheldon J. in M. v. Lambeth Borough Council 
(No. 2) [1985] F.L.R. 371. 

20 5.40 of the Domestic Proceedings and Magistrates’ Courts Act 1978 inserting s.14A 
into the Guardianship of Minors Act 1971 

21 The Children Act 1975 and Domestic Procecdings and Magistrates’ Courts Act 1978 
(Commencement) Order 1985 S.I. 779, brought into operation the custodianship 
procedure on December 1, 1985. It should be noted that the relatives in W. v. 
Hertfordshire County Council would not have qualificd to apply for custodianship since 
none of them had been responsible for the care of the child. 

22 See Review of Child Care Law (1985) para. 14.8. 

* Lecturer in Law, University of East Anglia. 
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SOME LEGAL AND ECONOMIC ASPECTS OF FIDUCIARY REMUNERATION: 
A POSTSCRIPT 


IN a recent article in this journal,’ the authors dealt with the 
question of how the law responds to some aspects of market 
failure, that is, a situation where a consumer of particular goods or 
services is unable to judge for himself the quantity or quality of the 
goods that he needs. In particular, we examined the prohibition 
that trustees or fiduciaries must not make a secret profit from their 
office. Although the article was predominantly analytical in 
approach, the point was made that the present absolute proscription 
on profit making by trustees and fiduciaries might be more 
disadvantageous to beneficiaries than a more relaxed rule permitting 
a certain degree of profit making. This somewhat counter-intuitive 
idea, at least for the chancery lawyer, was based on the premise 
that a more relaxed rule would provide greater incentives to 
trustees to further the interests of beneficiaries, an incentive 
arguably not provided by the present rules which stipulate a 
minimum level of performance, but no more. It was argued that 
this type of solution was implicit in that part of the order in Phipps 
v. Boardman? which allowed the trustee a generous measure of 
reward for his effort. In O’Sullivan v. Management Agency and 
Music Ltd.* the Court of Appeai, building on the order in Phipps 
v. Boardman, has now explicitly recognised that even though a 
fiduciary has been in breach of duty, the court in compelling the 
fiduciary to account may allow him a profit element because of his 
services to the beneficiary. 
In O’Sullivan the plaintiff was a composer and singer who had 
entered into an exclusive management agreement with M (Mills) 
“who operated through M.A.M. Ltd. The plaintiff also entered into 
a number of other agreements relating to the distribution of his 
work with companies associated with M. The Court of Appeal 
(upholding the trial judge) held that M and his associated companies 
stood in a fiduciary relationship to the plaintiff: he was a young, 
inexperienced writer and composer and they had placed themselves 
in a relationship of confidence towards him in connection with 
advising him on his career. The Court of Appeal held that because 
of this relationship, agreements whereby the plaintiff transferred 
master tapes and copyrights, were voidable and that the agreements 
should be set aside and the copyrights and master tapes reconveyed.* 


1 (1983) 46 M.L.R. 289. 

2 [1966] 2 A.C. 46. 

3 [1984] 3 W.L.R. 448, [1985] 3 All E.R. 351. See, e.g. Dunn L.J., who in referring to 
the lack of moral turpitude on the part of the trustees in Phipps v. Boardman stated that: 
“In recognition of this, the court [in Phipps v. Boardman] ordered that they should be 
given credit not only for their expenses but also given a liberal allowance for their skill 
and work in producing the profit.” 

4 The trial judge had held the agreements to be void. 
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In granting rescission, the court considered that the “principle of 
restitutio in integrum is not applied with its full rigour in equity in 
relation to transactions entered into by persons in breach of a 
fiduciary relationship” and, provided “practical justice” could be 
achieved, contracts may be set aside “even though it is impossible 
to place the parties precisely in the same position as they were 
before.” The court also held that the defendants would have to 
account for the profits made in breach of their duty, and the 
question arose as to whether the defendants should be permitted 
some allowance for the work and effort put into promoting the 
plaintiff's career out of which the profit had arisen and also some 
share of the profits. Fox L.J. considered that, as the defendants 
had contributed to the plaintiff's success, the court had jurisdiction 
to make such an order? and stated: 


“Once it is accepted that the court can make an appropriate 
allowance to a fiduciary for his skill and labour I do not see 
why, in principle, it should not be able to give him some part 
of the profit of the venture if it was thought that justice as 
between the parties demanded that. To give the fiduciary any 
allowance for his skill and labour involves some reduction of 
the profits otherwise payable to the beneficiary. And the 
business reality may be that the profits could never have been 
earned at all, as between fully independent persons, except on 
a profit sharing basis.” 


Despite the fact that the defendants had abused their position, Fox 
L.J. nevertheless was “not satisfied that it would be improper to 
exclude Mr. Mills and the M.A.M. companies from all reward for 
their efforts.” However, the conduct of the defendants should be 
reflected in the award which in this case was not to be equivalent 
to what the “defendants might have obtained if the contracts had 
been properly negotiated between fully advised parties.” 

The order of the Court of Appeal did not, of course, constitute 
a true sharing of profits, as Fox L.J. considered this to be “far 
beyond anything hitherto permitted.” It does, however, substantially 
qualify the principle of absolute disgorgement of fiduciary profits 
and, where granted, it provides some incentive to fiduciaries to 
maximise the return to beneficiaries. The order does, however, 
have one disadvantage and that is it is subject to judicial discretion 
and this could reduce its incentive effect. However, that may not 
be such a bad thing as the discretion appears to be exercisable 
primarily on factors involving the rectitude of the fiduciary’s 
behaviour. Any profit sharing order based on these factors will not 
significantly undermine the monitoring role of the rules dealing 
with a fiduciary’s obligations.‘ 





5 Citing Phipps v. Boardman [1966] A.C. 46. 
© See (1983) 46 M.L.R. 289, 289-291. 
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Profit sharing by fiduciary and client is only one main type of a 
very common form of contract, the share contract. Cheung’ has 
argued that share contracts will be selected more often when there 
is greater risk as to outcome, other things agreed, and has 
presented empirical support for this hypothesis drawn from farming 
contracts. Now it happens that contracts such as that O’Sullivan 
and M.A.M. entered into are extremely risky ventures requiring 
considerable commitment of resources for a very uncertain return. 
So it may well be that courts in developing share contract rules as 
standard form terms are unconsciously mimicing what the market 
itself would do if the high cost of transactions between fiduciary 
and beneficiary could be overcome. As Fox L.J. perceptively stated 
in the passage already quoted, the “business reality may be that 
the profits could never have been earned at all, as between fully 
independent persons, except on a profit sharing basis.” 

There are two other interesting features of the order in 
O'Sullivan. First, in granting recovery credit had to be given for 
tax paid by defendants and which was not re-claimable.’ No doubt 
this had the effect of merely making the defendants liable for 
“actual profits” received but it in effect made the plaintiff bear the 
burden of the defendant’s tax bill.” The plaintiff would (or may, 
depending on exemptions) have been liable to tax, but that is a 
different matter, and is an issue between the plaintiff and the 
relevant taxing authorities. The other point of interest in O’Sullivan 
was the question of whether interest should be simple or compound. 
Although the general rule is that interest cannot be charged on 
interest,” Wallersteiner v. Moir (No. 2)'' indicates that equity will 
award interest with yearly stops on sums improperly retained by a 
fiduciary for that fiduciary’s business. The court distinguished this 
case, although the basis on which it did so is far from clear, and 
(with one minor exception) awarded simple interest. This again 
illustrates the general judicial hostility to interest.!? On the facts in 
O'Sullivan it had the effect of permitting the fiduciary to benefit 
even further from a breach of duty as it is commercially realistic to 
assume that the fiduciary would obtain compound interest from the 
use of any improperly retained profits. 

W. BisHop* 
D. D. PRENTICEt 





7 Steven N. S. Cheung, The Theory of Share Tenancy (1969). Scc also for developments 
in profit sharing between fiduciarics and beneficiaries: Schultz, “Performance Based Fees 
Under the Investment Advisers Act 1940” (1984) 39 Bus. Law 521. 

# This was extended to tax which would have been paid but for the utilisation of tax 
losses or group relicf or advanced corporation tax surrendered. 

” Where the fiduciary is subject to a variable rate of tax then applying this principle 
would be difficult as it ıs not cvident as to what part of the fiduciary’s income the 
Improper profit should be attributed. 

® See generally McGregor, Damages (14th ed.), Chap. 14; President of India v. La 
Pintada Cia Navagacion S.A. [1985] A.C. 104. 

" [1975] Q.B. 373. 

® Sec Bowles and Whelan, Interest on Debts (1985) 48 M.L.R. 229. 

* Lecturer in Law, London School of Economics. 

+ Fellow of Pembroke College, Oxford. 
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RactaL Harmony, PUBLIC POLICY AND FREEDOM OF SPEECH 


Tue House of Lords has decided that Leicester City Council acted 
unlawfully in banning the Leicester Football Club from the use of 
a recreation ground under their control: Wheeler v. Leicester City 
Council.! The English Rugby Football Union had accepted an 
invitation to take a touring side to South Africa and membership 
of the team included three well-known players from the Club. The 
Council, in pursuit of its policy of discouraging sporting links with 
South Africa, required the Club to urge the Rugby Football Union 
to abandon the tour and to press the Club’s players to pull out. 
The Council also required the Club to express its support for 
Government opposition to the tour, and its assent to the view that 
the tour was “an insult to the large proportion of the Leicester 
population.” The Club’s written response stated its condemnation 
of apartheid, but observed that the Government had not made 
sporting contacts with South Africa illegal and that Rugby Union 
players had, as amateur sportsmen, individual choice as to when 
and where to play. The Club recognised that there were differences 
of opinion over the way in which apartheid could best be opposed, 
but it had supplied the players with copies of a memorandum to 
the Rugby Football Union prepared by the anti-apartheid movement 
and asked them to consider its contents before finally deciding to 
take part in the tour. This response failed to satisfy the Council 
and the ban on use of the recreation ground was imposed as a 
sanction: the Club had “failed to align themselves whole-heartedly 
with the Council on a controversial issue.” . 

In agreement with both Forbes J., at first instance, and a 
unanimous Court of Appeal, their Lordships rejected a submission 
that section 71 of the Race Relations Act 1976, on which the 
Council relied, should be given a “narrow” construction. The 
section imposes a duty on every local authority “to make 
appropriate arrangements with a view to securing that their various 
functions are carried out with due regard to the need ... (b) to 
promote ... good relations between persons of different racial 
groups.” It was not concerned only with the Council’s own internal 
behaviour, but had general relevance to the exercise of their 
statutory functions, including their control of open spaces and the 
allocation of recreation grounds. The Court of Appeal (Ackner 
L.J. and Sir George Waller, Browne-Wilkinson L.J. dissenting) 
had refused to grant relief against the ban: the view that the ban 
imposed on an important local club, which failed to condemn the 
South African tour, could serve to promote good race relations 





1 [1985] 3 W.L.R. 335. 
2 The Council stated in their evidence that about 25 per cent. of Leicester’s population 
had either Asian or Afro-Caribbean origins. 
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could not be regarded as perverse. Lord Roskill, however, “would 
have been disposed to ... say” that the actions of the Council 
were “unreasonable in the Wednesbury sense.” In any event, he 
was clear that the Council’s decision was unfair: it came within the 
head of judicial review classified by Lord Diplock in Council of 
Civil Service Unions v. Minister for the Civil Service’ as “procedural 
impropriety.” 

This seems to be an unusual, and confusing, application of this 
head of review. The objection was not that the Council had failed 
to grant the Club an opportunity to comply with the Council’s 
demands, or to answer the criticisms levelled against it, but that 
the Club had given answers which should have been accepted as 
satisfactory. It had expressed views which were both lawful and 
reasonable. In Lord Templeman’s words, “The Club could not be 
punished because the Club had done nothing wrong.”® The proper 
ground of judicial review would seem to be that, contrary to the 
views of all four judges in the courts below, the decision to impose 
the ban was indeed perverse. It was simply unfair and unjust in a 
substantive sense.’ 

It is suggested that the dissenting judgment of Browne-Wilkinson 
L.J. in the Court of Appeal was based on firmer ground. He did 
not consider that section 71 could justify the imposition of sanctions 
for failure to endorse the Council’s policy in respect of apartheid. 
Statutory provisions must be construed in the light of the individual’s 
freedoms of speech and conscience: “it is undoubtedly part of the 
constitution of this country that, in the absence of express legislative 
provisions to the contrary, each individual has the right to hold and 
express his own views.” Parliament had not expressly authorised 
the punishment of citizens who lawfully dissented from the views of 
a public authority. It followed that the Council had had regard to 
irrelevant considerations in exercising their power to allocate use of 
the recreation ground. Their decision to impose the ban was 
unlawful and unreasonable in that sense. 

This ground of invalidity adopted by Browne-Wilkinson L.J. has 
the dual merit of focusing attention on the underlying issue of 
constitutional importance, and of giving specificity to the role of 
the court on judicial review. Lord Templeman seems superficially 
to adopt a similar approach: “the laws of this country are not like 
the laws of Nazi Germany. A private individual or a private 





3 [1985] 2 All E.R. 151; 48 M.L.R. 448. 

4 See Associated Provincial Picture Houses v. Wednesbury Corporation [1948] 1 K.B. 
223. 

5 [1985] A.C. 374. 

6 Lord Roskill expressed agreement with the speech of Lord Templeman, and Lords 
Bridge, Brightman and Griffiths agreed with both speeches. 

7 Lord Roskill states that the “manner” in which the Council sought its objective was 
unfair. However, in substance the objection was that the Council had required explicit 
adoption of its own policy in the specific terms it had outlined. It had imposed 
unreasonable demands on the Club as a condition of its continued use of the recreation 
ground. 
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organisation cannot be obliged to display zeal in the pursuit of an 
object sought by a public authority and cannot be obliged to 
publish views dictated by a public authority.” He does not, 
however, rely on the wider constitutional ground adopted by 
Browne-Wilkinson L.J. The effect is to blur the edges of the 
accepted ambit of judicial review; the House of Lords seems to 
have acted as a court of appeal from the Leicester City Council.’ 

In the result, the House of Lords fail clearly to answer the 
fundamental question posed by Browne-Wilkinson L.J. in his 
judgment in the Court of Appeal: can general powers conferred on 
an elected body for the administration of public property lawfully 
be used to punish those who lawfully and reasonably decline to 
support the views held by that public body? An affirmative answer 
would, however, seem a legitimate inference from their Lordships’ 
reasoning; a club which had, unlike the present appellant, “done 
wrong” could properly be punished. The inference is confirmed by 
Lord Templeman’s concluding remark that “this does not mean 
that the Council is bound to allow its property to be used by a 
racist organisation or by any organisation which, by its actions and 
its words, infringes the letter or the spirit of the Race Relations 
Act 1976.” Since it is sufficient for the spirit of the Act to be 
offended, if not the letter, the imposition of sanctions is not to be 
confined to citizens who behave unlawfully. They must, it seems, 
at least share the objectives of the public authority, even if their 
pursuit of them lacks zeal; and they must express the proper 
sentiments, even if they need not mouth the authority’s slogans 
word for word. 

It is a dangerous notion that a public authority, charged with 
general powers of administration, can sit in judgment on the 
acceptability of the views of individuals. Freedoms of conscience 
and speech, if genuine, must encompass the holding and expression 
of distasteful views—except where those freedoms have been 
explicitly restricted by considered legislation in the wider public 
interest. The 1976 Act only renders it unlawful to use threatening, 
abusive or insulting language in public which is likely to stir up 
hatred against any racial group, or to publish such material likely 
to produce the same result. A reading of the Act which 
countenances the imposition of sanctions for the use of language 
which is not unlawful within its express provisions is unacceptable 
in principle. It flouts the constitutional principle protecting freedoms 
of speech and conscience, and ignores the associated principle of 
construction endorsed by Browne-Wilkinson L.J. It is respectfully 





8 Lord Roskill expressly refuses to base his decision on “the somewhat wider ground 
which appealed to Browne-Wilkinson L.J.” 

9 It is interesting to compare the remarks of Lord Brightman, in a genuine case of 
procedural impropriety, condemning Lord Denning’s suggestion that a probationer 
constable, threatened with dismissal, was entitled both to a fair hearing and also to a 
“fair and reasonable” decision: Chief Constable of North Wales Police v. Evans [1982] 3 
All E.R. 141, 155. 


REVIEWS 


DETMOLD’S REFUTATION OF POSITIVISM AND THE 
COMPUTER JUDGE’ 


THE Unity oF Law AND Mora.ity: A REFUTATION OF LEGAL 
Positivism. By M. J. Detmold, London: R.K.P., 1984, pp.271, 
£15-00. l 


I 


IN his recent book, The Unity of Law and Morality, according to the sub- 
title that it bears, M. J. Detmold falsifies the positivist thesis. It is, 
however, only one aspect of the positivistic posture that Detmold attacks: 
the separation of the law and morals doctrine. He goes about his assault 
on this widely accepted principle in a rather mystical manner, painting on 
a vast canvas with a very broad brush; but all too often, he fails to cover 
the necessary material thoroughly. In certain aspects of style and 
metaphysics, Detmold often resembles the early Wittgenstein: for example, 
in his usage of short and esoteric sentences, and in his awe at the very 
existence of our world. Yet unlike an encounter with, say, Tractatus 
Logico-Philosophicus, which leaves one with the impression that there has 
been a mammoth, unresolved but no doubt worthwhile struggle between a 
remarkable intellect and intractable philosophical problems, one feels a 
little disappointed after a careful reading of The Unity of Law and 
Morality, for Detmold leaves many crucial gaps unattended to, and does 
not successfully collect his arguments together into a coherent whole. 
Tantalisingly, Detmold frequently leaves the reader to guess how some of 
his yawning cavities might be filled. 

At the outset, Detmold tells us of his method of analysing the concept 
of law. He does not intend to confront the positivist thesis directly, and 
propound his theory on the basis of its failures (as, say, Hart does with 
Austin’s jurisprudence in The Concept of Law) but, rather, he prefers “the 
taking of problems as they come,”* an approach which allows him—with 
some subtlety—to avoid some crucial questions. The end result, as I have 
said, is disappointing because the book lacks coherence. It is all the more 
frustrating because his ideas about legal judgments and particulars, and 
the nature of facts in general, are stimulating and well worth the more 
detailed and sustained consideration that a direct confrontation of legal 
positivism might have yielded. 

Like anyone who eschews a version of positivism and seeks to espouse 
an anti-positivist position, Detmold sets himself a daunting task that 
necessitates not only a profound examination of the concept of law, but 
also regular encounters with moral philosophy and metaphysics. A glance 
at the useful seven-page synopsis that prefaces the study reveals that 
Detmold covers a great deal of ground. As has come to be expected in a 
contemporary work of analytical jurisprudence—which, amongst many 


l! I would like to thank Colin Tapper for his advice regarding earlier drafts of this 
article. I am also extremely grateful to Professor H. L. A. Hart who having read an 
earlier version of this paper referred me to several relevant works of which I was 
unaware. Finally, I am indebted to those of the Oxford University Computing Laboratory 
who have allowed me the facilities of the Programming Research Group. 
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others things, is what The Unity of Law and Morality is—Detmold offers 
an examination of Hart, Dworkin and Raz, all of whose general 
jurisprudential orientations he criticises heavily (although he does follow 
and acknowledge many of Raz’s arguments in the latter’s Practical Reason 
and Norms). Remarkably Detmold never refers to the writings of J. M. 
Finnis and J. W. Harris, treatment of whose works might well have 
enhanced the study. Beyond the three standard figures of modern Oxford 
legal theory, Detmold summarily considers features of other prominent 
philosophers, not all of whose writings are popularly regarded as belonging 
to mainstream legal theory—Searle’s derivation of “ought” from “is”; 
Anscombe’s notion of brute facts; Hare’s work on universalisability; Kant’s 
notion of a priori concepts; Plato’s cave metaphor—and not all of whose 
writings seem entirely germane to Detmold’s enterprise. 

Fundamental to Detmold’s concept of law, and indeed central to many 
of his arguments, is the notion of “reasons for action.” In this he owes 
much to Raz’s general account of normativity in terms of reasons for 
action in Practical Reason and Norms. In light of reasons for action, 
Detmold analyses rules, principles, case-law and precedent, statute law, 
constitutional law, and even the world itself (no less). He expends a great 
deal of energy in discussing weighing of reasons in relation to Dworkin’s 
principles and in this there are to be found many penetrating insights. But 
it is one of his, as he puts it, “consistent themes,”*—that of refuting legal 
positivism—that most who are interested in legal theory will be eager to 
know about and in the following, having briefly reflected on Detmold’s 
metaphysical inclinations, I shall examine his rejection of the separation of 
law and morals thesis, first, in relation to descriptive legal science, and, 
second, in connection with the idea of a computer judge. ` 

His ventures into metaphysics (secular jaunts, it should be noted) are 
undoubtedly obscure and often constitute no more than unsubstantiated, 
stipulative assertions. The following may serve as examples: 


“The pure existence of the world is mysterious. The importance of 
this for moral philosophy is that it identifies what in the world 
requires respect. Mystery requires respect.”° 


The moral sceptic who denies this, Detmold tells us,° is committing a 
logical error. He suggests that the same point can be expressed in terms of 
beauty and love: 


“the correlative of beauty is love. It is not possible to affirm the 
beauty of a particular but deny love. But is that not what the moral 
sceptic is doing when he denies respect? The affirmation of the 
mysterious particularity of the world is an affirmation of beauty. The 
denial of respect for that world is simply a denial of love.” 


This kind of discourse is, to say the least, enigmatic: and, it should be 
added, it is no less abstruse when encountered in context. The same has to 
be said of his concluding chapter entitled unambiguously “The World,” a 
32-page discussion in which he propounds his world view. Detmold is, I 
think, a naive metaphysicist, and while he perhaps deserves praise for 


3 (1975). 
4 p.xix. 
p.4. 
p.7. 
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confidently and boldly laying out his fundamental philosophical premises 
where others leave theirs unarticulated, his mystical conclusions would 
perhaps have been better left for another more detailed text. 


II 


Turning now to the central theme of Detmold’s book—his refutation of 
positivism—we should be cautioned at the outset that there are, of course, 
many ways of being a legal positivist. H. L. A. Hart, in his influential 
article “Positivism and the Separation of Law and Morals” (to which, 
stunningly, in light of his book’s sub-title and general argument, Detmold 
does not allude) identifies five meanings of legal positivism “bandied about 
in contemporary jurisprudence,” only one of which is “the contention that 
there is no necessary connection between law and morals.”® Yet it is this 
thesis that Detmold takes as symptomatic of all positivist disorders. We 
might justifiably query his critique, as Finnis has so effectively cast doubt 
on many arguments against Natural Law, for attacking a position that not 
all theorists actually hold. For it is not necessary for all legal positivists to 
defend the notion that there is absolutely no conceptual connection 
between law and morality. Hart himself mentions this in his Essays on 
Bentham, in which he explains Raz’s opposition’ to one variant of the 
law/morals necessary connection argument. Hart points out that: “It may 
surprise some that though his [Raz’s] theory insists that normative 
statements of duty have the same sense in legal and moral contexts, the 
general character of his theory is strongly positivist.”° 

Thus we may conclude, for the interim, that even if Detmold does 
succeed in establishing a conceptual unity of law and morality, this, of 
itself, does not necessarily constitute a refutation of the theses of all who 
may legitimately claim for themselves the identifying (albeit often 
indeterminate) label of legal positivist. Moreover, we must be sensitive to 
the possible ambiguities in Detmold’s usage of the term “unity.” When he 
talks of the unity of law and morality, what sort of relationship between 
these concepts is he seeking to establish? Again Hart is helpful, this time 
in his Law, Liberty and Morality, in which he indicates four questions that 
pertain to the relationship between law and morality. Crucial for our and 
Detmold’s purposes is the second of these: “Must some reference to 
morality enter into an adequate definition of law or legal system?”!° 
Positivists from Bentham forward have argued that no such reference to 
morality need be incorporated into such a definition, not denying, however, 
that there are many significant contingent empirical connections between 
the two. Detmold chooses to ignore this last crucial rider to the positivist 
thesis. Significantly, however, it is only such an empirical (and often 
evaluative) connection and not any necessary or logical connection between 





8 See Essays in Jurisprudence and Philosophy (1983), pp.5S7-58. Also see H. L. A. 
Hart, The Concept of Law (1961), pp.253-254. The term legal positivism has of course 
promoted a plethora of confusions in jurisprudence. Recently, N. E. Simmonds, in The 
decline of juridical reason—Doctrine and theory in the legal order (1984), has sought to 
clarify matters by using “the term ‘legal positivism’ to refer to theories which claim that 
all laws emanate from authoritative sources in the sense that they have been deliberately 
laid down or explicitly accepted,” while he uses the term “meta-legal positivism” to 
“refer to theories denying that propositions of law are a species of moral judgment,” 
pp.22-23. 

9 See Essays on Bentham (1983), p.153, and at p.19. See also Hart’s Essays in 
Jurisprudence and Philosophy op. cit. supra, note 8, pp.9-10. 

10 (1963), p.2. 
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law and morality that his thesis defends, and in which, therefore, his unity 
consists. 

For, as we shall now see, Detmold’s condemnation of the separation of 
law and morals thesis is far from conclusive and indeed accords with much 
that has been suggested in the positivist literature itself. Let us first note 
the characterisation of legal positivism that Detmold adopts. Positivism, in 
Detmold’s view: 


“disguises the audacity of rules by holding that the logical character of 
judgment under rules is such that one can make it without being 
committed to that judgment in any ultimate moral sense. On this view 
nothing conclusive is done by our taking a rule: no moral question is 
importantly prejudiced. But the view is a false one. Rule judgment is 
not just legal judgment or chess judgment, but ultimate moral 
judgment; and nothing less than this is the responsibility of those who 
make it. The normal expression by legal positivists of this false 
doctrine is to say that rules, including legal rules, are provisional or 
prima facie, and that for any decision under a rule the full moral 
question awaits separate answer.”!! 


Later, in the opening paragraph of Chapter VII, entitled “Law-Game,” 
Detmold again summarises what I take to be the central argument of his 
book. It indeed leads him to claim the “unity of moral thought.” He 
claims that “(l)egal decisions entail the corresponding moral judgment.”!2 
When he talks of “legal decisions” Detmold is referring to judicial 
decisions. And herein we find one of the limitations of his thesis: by 
confining his attention to the judicial reasoning agent, he fails to account 
for legal reasoning as undertaken by all other reasoning agents such as 
lawyers, advocates, non-judicial legal officials, legal theorists, legal textbook 
writers, and even citizens. There seems to be no good reason to believe 
that legal conclusions reached by these various non-judicial agents 
necessarily entail any moral judgments. Rather, such non-judicial 
conclusions are normally products of reasoning processes, motivated by 
the desire to know what the substantive law on a particular matter is, and 
involving the application of part of the legal system to clusters of facts. 
Let us call such conclusions—reached through the application of legal 
premises to factual premises in a value-free fashion—legal conclusions. Let 
us call the final determinations of judges legal decisions. According to 
Detmold, the legal positivist erroneously conceives of judges’ legal 
decisions as prima facie in nature as they are simply declarative of the law 
and always open to moral criticism. Moreover, consistent with Detmold’s 
rendition of positivism, all judges’ legal decisions must (logically) accord 
with their prior legal conclusions. Yet, Detmold asks, how can a judge 
remain morally indifferent to his legal decisions? The answer, in Detmold’s 
view, is that he cannot. The conclusion to be drawn from this, Detmold 
asserts, is that there is a unity between law and morality. To this 
fundamental argument I shall return in the next section. Before that, it is 
instructive to note that Detmold’s thesis is limited in scope. 

Detmold can be criticised for concentrating on judicial legal decision- 
making and adjudication, ignoring non-judicial legal reasoning, and in so 
doing perverting the positivist thesis. This can be seen in light of the 
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following analysis. Let us suppose there exists an abstract universe of legal 
discourse that we call the law—“a legal normative field of meaning,” in 
the words of J. W. Harris.'* The law is expressed, for the most part, 
through law-formulations. These are linguistic symbols that are deployed 
_ in the formulation of the law. The Acts of Parliament as published by 
H.M.S.O. are good examples of law-formulations. In discourse about the 
law, we use law-statements. These are existential statements indirectly 
about the law but more directly about law-formulations. They are second- 
order statements that detail the meaning-content of the law by describing 
law-formulations. Law-statements, therefore, have truth-value; the existence 
of the part of the law being described is the truth-ground of any law- 
statement. They are one sort of (descriptively understood) deontic 
sentence. When legal scientists describe the law, when lawyers apprise 
their clients of the content of the law, when teachers of the law lay it out 
for their students and so forth, these people all do so in the form of such 
law-statements. In a sense they are all, to a cruder or more sophisticated 
extent, descriptive legal scientists. In relation to this, one important aspect 
of many positivists’ theories (and this, in my view, is the separation of law 
and morals thesis in a nutshell) is that any descriptive legal scientist who 
makes a law-statement (or draws a legal conclusion) can do so in a value 
neutral fashion, regarding neither the statement (or conclusion) as being in 
any sense morally acceptable or justified nor indeed as constituting a 
moral judgment. A law-statement is simply a description of part of the 
universe of legal discourse and such a description need not be in any way 
logically related to’ the universe of moral discourse. Detmold seems to 
assert in this context that there is necessarily an intersection between the 
universe of legal discourse and the universe of moral discourse. This is 
incorrect if the above analysis of descriptive legal science is accepted. 
Detmold disagrees with this because he concentrates on judicial decision- 
making to the exclusion of descriptive legal science. His arguments in 
favour of the unity of legal and moral thought in legal decision-making 
cannot successfully be applied to descriptive legal science and his attempt 
to refute legal positivism is therefore severely limited in scope, because 
proponents of the separation of law and morals thesis are, I believe, as 
concerned with the latter as with the former. At best, then, Detmold is 
seeking to establish a unity between judicial legal reasoning and morality. 
Yet, as I shall now show, he does not succeed. 


Ill 


In seeking to convince us of his refutation of some positivists’ claim 
regarding law and morals, Detmold introduces the notion of computers 
replacing judges. The introduction of this metaphor, however, simply 
highlights the shortcomings of his thesis. Detmold believes that the 
positivism he rejects “tends to see judges as computers; as, at least in 
clear cases, simply certifying what in fact the law is on certain facts, 


8 Sec Law and Legal Science (1979). The above analysis of the law, law-formulations, 
and law-statements, has been influenced by many jurisprudential writings, but most 
notably: G. H. von Wright, Norm and Action (1963), Chap. VI; Joseph Raz, The 
Concept of a Legal System (2nd ed., 1980), pp.45-50 and pp.234-238, Practical Reason 
and Norms op. cit. supra note 3, pp.170-177, and The Authority of Law (1979), pp.62- 
65; and Hans Kelsen, General Theory of Law and State (1945), p.45, and Pure Theory of 
Law (1967), p.6. 
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without necessary moral commitment.”'* In the rest of this paper, I shall 
reflect on Detmold’s objections to the computer judge in clear cases, and 
in this way, I think, it becomes apparent that his arguments about the 
particularity of facts and legal judgment are interesting but not novel, and 
many of his arguments against the positivist thesis that are not demonstrably 
invalid are in fact not at all inconsistent with positivism; indeed they have 
been formulated by other positivists in the past. I shall not discuss hard 
cases about which Detmold says a great deal of importance with regard to 
the weighing of reasons and alleged deficiencies of Dworkin’s Rights 
Thesis. For in concentrating on hard cases, Detmold often neglects legal 
reasoning (not necessarily that of judicial reasoning agents) in clear cases, 
and, as we have said, overlooks descriptive legal science. (Jerome Frank’s 
warning of long ago—not to concentrate on hard cases to the exclusion of 
clear cases—still falls on deaf ears.) 

Detmold suggests that a state of affairs involving computers substituting 
judges “could be instituted.” (In fact, at present, there would be numerous 
hardware and software difficulties that would prevent the realisation of 
this possibility but we may assume for now—with some magnanimity—that 
Detmold offers this as no more than a thought experiment.) The 
conclusions of these machines, he says, would entail no moral justification. 
Yet this, he argues, would not be sufficient “to establish the positivistic 
conception” because the “single-case responsibility would fall totally to 
those charged to execute the law.” These people would in turn become 
the judges and their legal judgments would, according to Detmold’s basic 
analysis, necessarily entail moral judgment. He goes on: 


“Legal positivism reduces to this: either one applies the programme of 
the rule of recognition as the arm, so to speak, of a computer, or one 
resigns ... There are no judges in the positivist view; for either the 
programme is applied without judgment or, one unwilling to do that 
(unwilling to see himself as the arm of a computer) has no course but 
to resign. No amount of theorising about judgment and discretion in 
peripheral cases where rules are not clear can disguise this central fact 
... So far as the law is concerned judges (in clear cases) are [under 
positivism according to Detmold] nothing but gas ejectors. Or, more 
accurately, since there is no judgment in this, there are no judges in 
law.”!6 


Before we evaluate this putative relationship between positivism and 
computer judges, we should also summarise Detmold’s continuation of the 
analogy in relation to the question of the particularity of facts. The facts 
of any case are very complex, he points out, and refers us to Hampshire’s 
thesis of the inexhaustibility of description according to which any situation 
has an inexhaustible set of identifiable features, only the few salient of 
which we express (or even notice) when explaining our reasons for action. 
But, as Detmold notes: “For any described particular, no matter how 
complex, there stands in correspondence a highly limited universal; and it 
is a point of some importance to know which of these, the particular or 
the universal, is at the basis of practical decisions.”!” 


4 p.257. 


15 Ibid 


i pp.258-259. Cf. Hans Kelsen, Pure Theory of Law op. cit. supra note 13, p.19. 
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Detmold is not entirely convinced of the relevance of Hampshire’s 
thesis, but he is sure that “what is ultimately beyond the grasp of a 
computer is not complexity, but particulars,”!® a point that he makes in 
passing at the start of his book and follows up at the very end of the 
study: 


“ 


. it is particulars which stand behind rules. They are subsumed 
into classes which the rules constitute; so that when a rule decision is 
made the only question is of membership of the class which the norm 
of the rule constitutes (... One ought to exercise care towards 
anyone in front of one’s car. Harold is in front of my car. Therefore, 
I ought to exercise care towards Harold). There is no question here of 
a passionate response to the particulars of the case, as there would be 
if I were to make a hard decision: the practical content of the rule 
decision is given by the subjective determination of the will to apply 
the norm of the rule . . . Particulars in this sense transcend rules. The 
rule appropriates the whole universe of discourse on cases to which it 
applies. It creates an absolute. But beyond that absolute, transcending 
it, ever present and available for hard decision, are particulars. And 
so long as there is law not leviathan, as there is so long as I am free 
to programme myself, single cases are available to reassert these 
particulars. And it is they which are of ultimate seriousness, they 
which contain the mystery of the world.? 


(Notice the metaphysical adjunct.) Detmold asks us to suppose there is a 
statute which requires the execution of blue-eyed babies, and for those 
who would be sceptical of the likelihood of there being such legislation, he 
rightly suggests that these children could equally be Jews at Auschwitz. 
Under a “leviathan’—a computerised judiciary—if so programmed, the 
babies would die, the horrid particulars of the case passing unnoticed. 
Under law, in contrast, we are not committed to deciding our cases in 
accordance with the rules, we need not have our wills determined 
subjectively for we are free, Detmold claims, “to respond (objectively) to 
the particulars.” (This of course would involve the contravention of what 
J. W. Harris terms “legality.”2°) Judges are at liberty (although in 
contravention of legality) “to abandon the programme (and therefore the 
assumption of bindingness) and respond to the particulars of the case.”?! 
For, as he says later: “Adjudication, the activity of judging, is what 
distinguishes law from leviathan. Adjudication is the decision of single 
cases. Thus a judge’s freedom to respond to the particulars of those cases 
is at the basis of law.””? 

What are we to understand by this talk of computer judges, programming 
oneself, gas ejectors, and rule-transcending particulars? I think Detmold is 
saying no more than this. In any clear case, according to positivists, the 
judge is committed—perhaps by the value of legality—to making one 
particular legal decision (or else, we might say, the case is not clear). If 
the judge wishes to abide by the principle of legality, or for some other 
reason decides to remain faithful to the law, he has no choice but to make 
that decision, even if he finds it morally unacceptable. He has no choice 


18 p.15. 
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because he has classified the particulars of the case before him in a 
manner that logically requires a particular conclusion. Bearing in mind 
that if he breaches legality he must resign, in any clear case, where there 
is no breach of legality, the judicial legal conclusion must (logically) be the 
same as the final judicial decision (as we defined these notions earlier). As 
a matter of logic, then, there is no need for judgment in clear cases; there 
is nothing required other than a conclusion/decision reached through the 
inexorable application of deductive inference procedures. In other words, 
Detmold claims that positivism is consistent with the idea of a computer 
(in principle) performing the judicial task in clear cases and ejecting the 
enforceable conclusion/decision. Yet if a human being chose to apply and 
enforce the computer output, he goes on, there would necessarily be 
responsibility and moral commitment—thus there is the unity of law (or, 
more accurately, judicial legal reasoning) and morality. 

We can summarise Detmold’s thesis in another way: judges, having 
come to their own legal conclusions (or being confronted with computer 
conclusions), engage in what might be said to be a subsequent and distinct 
process of practical reasoning involving (necessarily, in Detmold’s view) 
moral evaluation, and thereafter they come to their legal decisions. If 
there was not this subsequent process of practical and moral reasoning, 
and judges simply accepted their legal conclusions uncritically, then, 
Detmold believes, they would ignore the uniqueness and particularity of 
each legal problem and evil and atrocious decisions could be delivered. 
For Detmold, legal reasoning is about classifying particulars and if 
classifying the particular facts of a particular case would lead to a morally 
unacceptable conclusion (and, therefore, to an unacceptable decision, on 
the positivist appraisal, as interpreted by Detmold) then we as human 
beings, and not computers, can (logically, morally and as a matter of fact) 
decide otherwise (notwithstanding legality). 

Two major questions emerge from Detmold’s thesis. First, is the 
computer judge analogy useful or desirable? Secondly, does Detmold 
successfully show that legal decisions necessarily entail moral judgments, 
and, as a consequence, positivism is refuted, or is the bulk of his argument 
consistent with what other positivists have said in the past? With regard to 
the computer judge, it is interesting to note—as an instructive illustration 
of Detmold’s use of the metaphor—that he does not argue for the 
proposition that particulars are beyond the grasp of computers; he simply 
states it. He tells us nothing of the notion of computability so that we 
might decide for ourselves the extent to which computers can cope with 
particulars. He does not endeavour to clarify why it is that the activity of 
successfully classifying particulars is beyond the capacity of any computer 
and yet is within the range of human capabilities. He alludes to none of 
the remarkable recent achievements in that branch of computer science 
known as Artificial Intelligence (A.I.). His attempt to press his thesis 
home talking of computers and programming is simply uninformed and, in 
the end, accords with (and is no more effective than) many of the equally 
unenlightened assaults on mechanical jurisprudence that were launched 
regularly much earlier this century fettered as they were by their lack of 
acquaintance with the intricacies of modern formal logic. In short, Detmold 
presents yet another familiar assault on the notion of deductive legal 
reasoning, albeit presented in a different context from those in which his 
like-minded predecessors offered their arguments against “formalism.” Of 
course, computers can be used to mechanise deductive reasoning, and it is 
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this premise that underlies much of the research into intelligent knowledge 
based systems and expert systems that is currently being undertaken in 
computer laboratories throughout the world.” Yet, in selecting his 
metaphor, Detmold should have been more cautious. 

For in introducing the notion of computer judges and thereby 
transcending disciplines, he lays himself open to the charge of discussing 
topics beyond his apparent range of knowledge and experience. Having 
introduced the notion of computer judges, he should have followed the 
analogy through. There are all sorts of reasons why computers, at present, 
cannot replace judges, and it is by no means clear that their alleged 
inability to cope with particulars is even agreed upon by the artificial 
intelligentsia, nor indeed is it apparent that in clear cases, particularity is 
the only stumbling block. It should be noted in passing, however, that not 
all A.I. workers reject the possibility of computer judges. Much to his 
horror (and mine) Joseph Weizenbaum, in his Computer Power and 
Human Reason tells of a discussion with A.I. pioneer John McCarthy, 
who had posed the question “What do judges know that we cannot tell a 
computer?” McCarthy’s answer was “Nothing” and that the goal of 
building machines for making judicial decisions was perfectly in order.** A 
detailed study of this matter is sorely needed both to dispel the profusion 
of misconceptions and to assure the public that while computers will no 
doubt provide invaluable assistance to the judiciary in the future, it is 
neither possible now (or in the conceivable future) nor desirable ever (as 
long as we accept the values of Western liberal democracy) that computers 
assume the judicial function. In any event, computers cannot yet (if ever) 
satisfactorily recognise speech, understand natural language nor perceive 
images. Judges can. Computers have not yet been programmed to exhibit 
moral, religious, social, sexual and political preferences akin to those 
actually held by human beings. Nor have they been programmed to 
display the creativity, craftsmanship, individuality, innovation, inspiration, 
intuition, common-sense, and general interest in our world that we, as 
human beings, expect not only of one another as citizens but also of 
judges acting in their official role. Research into all these matters—by 
computer scientists, cognitive psychologists, philosophers of mind, 
computational linguists and neuro-physiologists, to name but a few—goes 
on (not with a view to computerising the judiciary), but they are major 
and controversial concerns of artificial intelligence that Detmold might 
have done well to have avoided completely. Moreover, there is also the 
danger that brief and inappropriate allusions to computers and legal 
. reasoning such as Detmold’s bring into disrepute those serious investigations 
into artificial intelligence and legal reasoning that are currently being 





3 See, e.g. Frederick Hayes-Roth, Donald A. Waterman, and Douglas B. Lenat 
(eds.), Building Expert Systems (1983), Donald Michie (ed.), Expert Systems in the 
Micro-Electronic Age (1979), and J. E. Hayes and Donald Michie (eds.), Intelligent 
Systems (1983). 

% (1984), p.207. See also the comments of McCarthy in Bruce G. Buchanan, Joshua 
Lederberg and John McCarthy, Three Reviews of J. Weizenbaum’s Computer Power and 
Human Reason (Stanford University Computer Science Department Report No. STAN- 
CS-76-577), p.19. For a legal theorist’s point of view, see Anthony D’Amato, “Can/Should 
Computers Replace Judges?” Georgia Law Review, Vol. 11, September 1977, No. 5, 
p-1277, reprinted in Jurisprudence: A Descriptive and Normative Analysis of Law (1984), 
Chap. 5. Also relevant are Joseph J. Spengler, “Machine-Made Justice: Some 
Implications,” and Reed Dickerson, “Some Jurisprudential Implications of Electronic 
Data Processing,” in Jurimetrics (1963) edited by Hans W. Baade. 
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carried out, whose goals are not to computerise the judiciary but simply, 
in the words of this field’s pioneer, L. Thorne McCarty, to program a 
computer to perform “a very rudimentary form of ‘legal reasoning’” (not 
that of judges) and to learn more of the process of legal reasoning through 
the computational model.?° 

The second question arising from Detmold’s thesis is whether he refutes 
positivism. In order to refute the separation of law and morals doctrine, 
and thereby cast doubt on a central tenet of many positivist theses, a legal 
theorist must show there to be some pervasive logical, or necessary or 
conceptual (call it what you will) connection, and not simply a contingent, 
empirical relationship between the two concepts, that he claims, in the 
words of David Lyons, “flow[s] from the very nature of law.” To this 
end, as we have said, Detmold seeks to maintain that there is indeed such 
a logical connection between judicial legal reasoning and moral judgment. 
(The relationship, as we have also noted, is manifested only in that legal 
activity of judicial decision-making and is sorely absent in that other 
widespread legal enterprise—descriptive legal science.) It can be summarised 
thus: a judge cannot make a legal decision without also passing a moral 
judgment. In support of this, Detmold offers a form of logical argument 
that is at once both confusing and confused. He asks us to suppose a 
judge sentences a prisoner to hang, and in so doing follows and applies a 

artian rule of recognition that validates a death penalty rule. Relating 
this scenario to an encapsulation of the separation law and morals doctrine 
by Raz, Detmold asks “Could it be that our judge’s following and applying 
the rule of recognition does not entail that he holds it to be morally 
justified?” His answer is that “(t)his could only be true if the following 
were non-contradictory: (A) The prisoner ought to hang, but it is not the 
case (morally) that the prisoner ought to hang.”?” This, clearly, will not 
do. In answer to Detmold’s question, I think many a positivist would want 
to retort with a resounding “Yes.” Certainly Raz once argued (although in 
his most recent work his views on this matter seem to have changed 
somewhat) that it is both possible (logically) and not rare (as a matter of 
fact) for a judge or other official to follow and accept a rule of recognition 
without peudine it as morally justified. All that is required, on this 
account, is that the judge accepts the validity”® of the rule of recognition, 
which acceptance need not be based on moral approval of the rule but 
may be based on reasons of prudence, self-interest, or indeed on no 
reason at all.” This is not to deny, of course, that sometimes a judge, in 





3 See L. Thorne McCarty, “Reflections on TAXMAN: An Experiment in Artificial 
Intelligence and Legal Reasoning,” 90 Harvard Law Review 838. For a useful selected 
bibliography of the A.I /legal reasoning field, refer to Constantino Ciampi (ed.), Artificial 
Intelligence and Legal Information Systems (1982), pp.409-422. Also see Richard E. 
Susskind, “Expert Systems in Law—A Jurisprudential Approach to Artificial Intelligence 
and Legal Reasoning” The Modern Law Review (forthcoming). 

Ethics and the Rule of Law (1984), p.62, and see generally Chap. 3. 

p.23. 

2 Following J. W. Harris’s useful analysis of conceptions of validity, by “validity” I 
mean here that the rule of recognition “(c)orresponds with social reality” and not that it 
“(h)as an inherent claim to fulfilment.” See Law and Legal Science op cit. supra note 13, 
p.105 and Chap. IV generally. Failure to distinguish between these different conceptions 
of validity lies at the core of Detmold’s faulty analysis. 

2° The view attributed to Raz above is expressed in his Practical Reason and Norms 
op. cit. supra note 3, pp.124-125 and pp.147-148, and The Authority of Law op. cit. 
Supra note 13, pp.154-155. Yet Raz seems to have made some modifications to his 
position: see “La Pureza de la Teoria Pura” in Analysis Filosofico (1981), p.74 (cited in 
Hart, Essays on Bentham op. cit. supra note 9, p.156) and “Hart on Moral Rights and 
Legal Duties,” Oxford Journal of Legal Studies, 1984, Vol. 4, No. 1, pp.123-131, esp. 
pp.129-131. For a critique of Raz’s argument in this context, see Hart, Essays on 
Bentham, pp.153-161, and Essays in Jurisprudence and Philosophy op. cit. supra note 8, 
pp.9-10. 
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following and accepting the rule of recognition, does indeed make such a 
moral judgment that holds the rule to be morally justified. 

Before Raz, Hart also claimed that it was not necessary to make a 
moral judgment when following and accepting a rule. In 1958, he warned 
that: “(w)e must ... beware of thinking in a too simple-minded fashion 
about the word ‘ought’ . . .The word ‘ought’ merely reflects the presence 
of some standard of criticism; one of these standards is a moral standard, 
but not all standards are moral.”*° Hart went on to show that a decision 
under a rule could be both purposive and intelligent without commitment 
to any particular moral principle. Unless one is prepared to stipulate (as a 
matter either of dubious logic or crude deterministic psychology) that 
when judges make decisions they necessarily pass moral judgments, then, 
I think, from the writings of both Hart and Raz (at least from his earlier, 
and, in my view, more acceptable, work) emerges the unassailable doctrine 
that the connection between judicial legal reasoning and morality is no 
more than a contingent one. As a consequence of this, Detmold’s rejection 
of the separation of law and morality principle can be shown to fail'and no 
important unity between law and morality is established. Detmold’s 
shortcomings are surely rooted in a failure to pay heed to the admonition 
of Hart just quoted. If we do indeed have regard to Hart’s warning, it is 
apparent that the “truth” of the question Detmold poses need not depend 
on his “(A)” being non-contradictory: for, as we have said, a judge may 
follow and apply the rule of recognition that validates the capital penalty 
rule without passing moral judgment. 

This apart, Detmold’s willingness to entertain the possibility of 
contradiction in (A) constitutes an illuminating assumption in deontic 
logic, a supposition which can be seen even more clearly in his 
reformulation (attributed to Raz) of (A) as (C3): “From the legal point of 
view the prisoner ought to hang, but it is not the case morally that the 
prisoner ought to hang.”*! Most deontic logicians would claim that it does 
not make sense to talk without qualification of logical contradition, or 
non-contradiction, between normative statements emanating, as the two 
statements in (C3) most certainly do, from distinct authorities or sources.” 
The only possible defence to this logical imperfection would be to assert 
that the two normative statements do indeed pertain to the same normative 
system, which system would clearly contain a contradiction. This allegation 
is, of course, at one with the notion of there being a unity between law 
and morality. Yet this ploy unambiguously exposes the nonsense of the 
unity thesis, as no-one could sensibly maintain that the two parts of (C3) 
belong to the same system, for this would imply that the legal point of 
view normative system is simply a sub-set of the normative system of 
morality (whatever its contents might be). This, in turn, would call for 
defence of the suggestion that every act that we are required to do or 
forbear from doing in accordance with the law is also required or forbidden 
by morality. In so doing this would necessarily exclude the possibility of 
moral criticism of statements of descriptive legal science; a consequence 
few would wish. Once this mistake of deontic logic is rectified, and it is 
accepted that a valid statement from the legal point of view can justify a 





= Essays in Jurisprudence and Philosophy op. cit. supra note 8, p.69. 
l 
p.25. 
32 See Norm-and Action op. cit. supra note 13, p.151. Cf. Raz, The Authority of Law 
op. cit. supra note 13, pp.138-139. 
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judicial decision without moral commitment, then the thrust of Detmold’s 
central thesis is quashed. 

It should be noted that through the above scrutiny and correction of 
Detmold’s work, we were provided with material with which we could 
forcefully fortify legal positivism. In another respect, Detmold also has 
close affinities with positivist theorists. We have said that his use of the 
computer analogy (albeit misplaced) functions both as a critique of 
deductive legal reasoning in clear cases and of the more general notion of 
formalism. Hart has said of the charge of formalism that: “Levelled at the 
legal theorist, the charge means that he has made a theoretical mistake 
about the character of legal decision, he has thought of the reasoning 
involved as consisting in deduction from premises in which the judge’s 
. practical choices or decisions play no part.”® In fact, there is much in The 
Unity of Law and Morality regarding formalism that accords with claims 
Hart (a self-confessed legal positivist) makes in his “Positivism and the 
Separation of Law and Morals.” First, in denying that the “conception of 
the judge as an automaton” was proposed and defended by Bentham and 
Austin (the founding fathers of English legal positivism), Hart makes it 
absolutely clear that that model of judicial reasoning is erroneous.” Hart’s 
automaton is, of course, functionally equivalent to (yet far less contentious 
than) Detmold’s computer judge. Secondly, Detmold’s arguments concern- 
ing the uniqueness, the particularity, of facts, are also anticipated in 
Hart. When Detmold argues that “beyond that absolute, [created by a 
tule] transcending it, ever present and available for hard decision, are 
particulars” I do not think he is saying much more than Hart when he tells 
us that “(f)act situations do not await us neatly labelled, creased, and 
folded; nor is their legal classification written on them to be simply read 
off by the judge.” Thirdly, just as Detmold talks of the “responsibility” on 
those who make rule judgment, Hart speaks of “the responsibility of 
deciding that words do or do not cover some case in hand, with all the 
practical consequences involved in this decision.” 

And so, Detmold seems to joint Hart (and Bentham and Austin) in 
rejecting various aspects of the notion of deductive legal reasoning. Indeed 
he goes further by re-affirming many of the other arguments against this 
model of judicial legal reasoning that can be found in a whole host of 
jurisprudential (not all positivistic) writings of the past: his ideas about 
judgment and will were anticipated by Kant; his comments regarding 
particularity were made by Jensen in 1957 (as well as by Hart); and the 
possibility of injustice resulting from deduction in law was outlined by 
Gottlieb in 1968.*” Yet, paradoxically, his very expression of the positivist 
case regarding computers, intended as a model for us to reject, constitutes, 
I think, a particularly lucid vindication of much that has been well said by 
MacCormick and Sinclair in favour of deductive legal reasoning in clear 
cases.** For despite the many weaknesses of deductive legal reasoning in 








3 Essays in Jurisprudence and Philosophy op. cit. note 8, p.65. 

# Ibid. at p.66. 

3 Ibid. at pp.63-64. 

3% Ibid. : 

*7 See Immanuel Kant, Critique of Pure Reason, translated by Norman Kemp Smith 
(1929), pp.177-178; O. C. Jensen, The Nature of Legal Argument (1957), p.16; Gidon 
Gottlicb, The Logic of Choice (1968), p.18. 

See D. N. MacCormick, Legal Reasoning and Legal Theory (1978) and “The nature 
of legal reasoning: a brief reply to Dr. Wilson,” Legal Studies (1980) p.286; and Kent 
Sinclair, Jr., “Legal Reasoning: In Scarch of an Adequate Theory of Argument,” 
California Law Review, Vol. 59, May 1971, No. 3, p.821. 
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the penumbra, I believe Hart, many natural lawyers, and even Dworkin 
would agree that in those cases in which there is little doubt that the facts 
fall-unambiguously within the ambit of an undisputed rule of law (including 
its exceptions, which the full statement of a rule may express, although 
this may presuppose, for practical purposes, an unsatisfactory theory of 
individuation), the suggestion that deductive inference procedures are a 
suitable vehicle by which to arrive at a legal conclusion cannot sensibly be 
disregarded. 

Detmold, like so many other legal theorists (positivists and non- 
positivists alike), does seem to have overlooked the possibility of allowing 
for a mere partial rejection of deductive legal reasoning, retaining it as an 
indication of the deep structure, as it were, of self-consistent and rational 
legal thought. 


IV 


Of what school of thought does it transpire, then, that Detmold is a 
member? He is in no sense, I think, a natural lawyer. He does not suggest 
there to be any higher law discoverable by reason whose content can be 
used as a benchmark against which the moral acceptability of human law 
may be gauged or, again, whose provisions can function as the foundations 
of an acid test for the truly legal (or non-legal) character of any human 
laws. Far from asserting the existence of such natural laws, Detmold 
dogmatically sides with those who deny there to be any objective morality: 
“Those who think there are no objective values are right. There is only 
the world, and no reason to think that objective values are to be found in 
it (what would an objective value look like, sound like, or feel like?).”* 
This, of course, is a rather compressed version of J. L. Mackie’s 
“Argument From Queerness.”“ In compressing it, however, Detmold 
confusingly confiates the metaphysical and epistemological aspects of this 
now influential argument in favour of moral scepticism. We can justifiably 
object that we seem to have no way of perceiving objective values 
analogous to our methods of knowing through the occurrence of sensory 
experiences or mental events—the epistemological claim (although J. M. 
Finnis, in his recent The Fundamentals of Ethics, forcefully argues against 
this argument*!). It is less easy, however, to sustain such bare (again 
naive) metaphysical claims as the Detmoldian assertion “(t)here is only the 
world.” (Perhaps the moral sceptic need not go beyond the epistemological 
claim and can simply place the burden of proof of establishing any further 
metaphysical contentions firmly on the moral objectivist.) 

In any event, Detmold is not a natural lawyer. Nor does he defend 
Dworkin’s third theory of law. He certainly does not propound any thesis 
that can be regarded as a fourth theory, for its central principles (those 
that are not false) differ in no significant respects from the basic principles 
of many legal positivists. Yet I have to confess that despite its many 
limitations, with its healthy peppering of classical quotations, its several 
humorous dialogues, its subtle (if untenable) interplay of the philosophies 
of law and love, its extract from King Lear and its modular layout—all 
vaguely reminiscent of the spirit of the much larger discipline-transcending 
Godel, Escher and Bach by Douglas Hofstadter—in The Unity of Law and 





3 p.153. 
4 Ethics (1977), pp.38-42. 
41 (1983), Chap. III 
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Morality, philosophers and jurisprudents will indeed find a curiously 
compelling, unconventional but recommended contribution to their fields. 
However, legal positivists will no doubt be relieved to learn that one of 
their central tenets—the separation of law and morals thesis—emerges 
from The Unity of Law and Morality misunderstood, unscathed and, as I 
have argued, perhaps even corroborated. Indeed, the book might well 
bear the more apposite sub-title “A Vindication of Legal Positivism.” 


RICHARD E. Susskinp* 


ZENON BANKOWSKI writes: 


DETMOLD’s book can be read straightforwardly as an account and critique 
of the works of Hart, Raz, Dworkin and others. In doing this, it gives a 
cogent and clear argument which further develops theory in such areas as 
legal reasoning. There is, for example, a particularly interesting account of 
precedent and the problems associated with arguments concerning 
prospective overruling. 

But to see this book as adding just another, albeit good, layer of 
argument in an evergrowing corpus of work concerning legal rules and 
reasoning would, in my opinion, be to do this work less than justice. 

Though Detmold’s project is to deny the separation of law and morals 
and to affirm the unity of law and morality, he goes about his task in a 
rather different way from current supporters of the unity thesis such as 
Dworkin and Finnis. He takes as his starting point the idea of a reason for 
an action and claims that it is only particulars that can ground such a 
reason. Though much moral philosophy insists that reason for action is 
grounded in universals, this gives no account of the connection of the 
particular decision to the corresponding universal; there must always be a 
gap. Thus, as Detmold argues, in a legal case judgment is given against a 
defendant and not against a corresponding set of universals and properties 
of which that defendant is but one instantiation. One can never say why 
judgment should be given against this particular defendant rather than any 
other instantiation of him or her. Thus decisions in law and morals (since 
they bear the same form) are in the end based upon particulars and must 
remain so if judgment and decision is to remain practical. 

In keeping with his focus on particulars, Detmold argues against the 
separation of law and morality by looking at the decision to apply and not 
apply a law. What can one make of a judge, he asks, who says of a law 
that this is a law but is morally iniquitous? The question can only make 
sense if it is a theoretical question for then one could speculate what the 
law was and what one’s hypothetical moral duty ought to be. But the 
judge is not faced with such a hypothetical question; his is a practical 
question and he cannot escape from it. He has to decide in this particular 
case and weigh the particular reasons he has to act as he does. It makes 
no sense for the judge to say: ‘I sentence you to hang, but morally you 
ought not to do so.’ You cannot as judge escape the judgment you have 
made. Ironically, the tenor of Hart’s work would support Detmold’s view 
even though he himself is a convinced positivist, for in The Concept of 
Law he says: 





* Balliol College, Oxford. 
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“That it is logically impossible to regard a particular rule of law as 
valid and at the same time to accept, as morally binding, a moral 
rule forbidding the behaviour required by the legal rule . . . [does 
not] follow from the account of legal validity given in this book.” 
(1961, 246) (Quoted by Detmold at p.33) 


So, when one takes a practical decision, one does not say that this is a 
legal decision rather than a moral one, or vice versa. One decides on the 
basis of weighing particular reasons for and against the decision in 
question. So in the judge’s case hanging has been chosen, because the 
reasons against it have been outweighed by those for it, including the 
reason that the law demands it. This is not a hypothetical question, it is a 
real and practical one, the prisoner gets hung. 

Law for Detmold is an odd activity for, though it seems to consist of 
tules, at base particulars always break through because rules are our 
attempts to cover, for our comfort and safety, the seeming chaos of 
particularity. (He has strong arguments against Raz’s idea of laws as being 
exclusionary reasons). Particularity always breaks through in our practical 
judgments and should, for otherwise we would fail to respect the mystery 
of the world and in this the particularity of everything including ourselves. 
This sort of activity structures how each of us goes about their decision- 
making and rules are but a (cowardly?) way of showing that-we all have 
the same structure. The truth of the matter is that we do not and though 
our structures are essentially solipsistic, we are enabled to have society 
because they intersect rather in the way of the Wittgensteinian notion of 
family resemblances. 

Detmold then, places at the centre of the stage action in the form of a 
practical decision as to what to do. It is true that he concentrates on the 
judge but that does not mean to say that other actors in the system are 
not covered as long as they are taking a practical decision to do something. 
This makes Susskind’s point about “descriptive legal systems” superfluous. 
All that is mere speculative reasoning and the real problem is when you 
have to act. It is then that you cannot separate yourself into differring 
points of view, legal and moral. You cannot say that different deontic 
systems do not contradict each other for everything becomes concentrated 
in you as a unique particular and it is that particular that is responsible for 
its action; not a moral you or a legal you. It is this emphasis on 
ineluctability of particularity that makes him different from Hart and 
others. For though it is true to say that Hart recognises that rules do not 
cover all instances and in certain cases the judge has to use his judgment 
to decide on the particular, this misses Detmold’s point. His point is that 
in every case the judge has to make a decision on the particular and that 
there is no escaping this. Rules are but a way we have of escaping this 
task (and they are useful) but they should not blind us to what we have to 
do. This is why the analogy of the computer is so apposite. He is not 
making any points about computers but using them as an image of a 
system where the universal (rule) is always applied, if it can be. Whereas 
the fact of the matter is that in each decision that you make you have, in 
making it, to decide whether to apply the universal or not. This view of 
Detmold would put him close to what some see as the later Wittgenstein’s 
views on rules and rule following. 

What the above implies is that Detmold’s metaphysic and “fourth theory 
of law” can be seen as a kind of existentialism and it is the failure to see 


140 THE MODERN LAW REVIEW [Vol. 49 


this that makes Susskind often miss the point in his article on Detmold 
(written after I had finished my review). For Detmold’s great achievement 
is in plausibly presenting an existentialist theory of law and legal reasoning. 
He deals well with some of the moral problems of trying to break out 
from under the net of rules but a more general problem remains. This is 
best summed up by the parable of the Labourers in the Vineyard, (Matt. 
20, 1.-6.) which for him illustrates agape, the last stage of love. He says of 
it: “The particularity of the labourers is decisive; comparison necessarily 
by universals, is excluded. Agape know only particulars.” In a society such 
as ours, based on a system that sees universality as the necessary key to 
the moral community, that argument seems rather outrageous. Detmold 
rightly points out some of the flaws in this way of looking at it but I am 
not sure that his way of looking at it gets the fullness of our moral 
experience. 

Let us look at the labourers in the vineyard again. Detmold shows us 
the attractions of a society where the master is right because particularity 
or love is all; we live in a society where the attraction is to the correctness 
of the labourers because universality or law is all. But isn’t the problem 
that both are right at the same time, law and love cannot oust each other 
nor is either one to be given up? Unless we can theorise a society where 
this dichotomy can be transcended, we will oscillate, as Unger shows, 
between the one and the other. On this view, Detmold’s view might seem 
attractive precisely because we have had a surfeit on universality. 
Nevertheless, Detmold’s book is to be highly recommended as a powerful 
and cogent corrective to much current thinking about legal rules and legal 
reasoning. 
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SELF-REGULATION: THE CONSTITUTIONAL 
DIMENSION 


INTRODUCTION 


RECENT usage of the term “accountable” has familiarised us with the 
doctrine of universal accountability, the idea that “we are all 
accountable now.” Its import has been defined thus: 

“since private institutions and public purposes are now so 
intermingled, the major social institutions, or at least those 
acting as the means to carry out Sune ends, should be 
accountable along with public officials . 


Thus defined, the main difficulty with the doctrine 


“is its lack of discrimination. When everybody is held accountable 
for everything, no one is effectively accountable for anything . 
The doctrine fails because it does not pinpoint responsibility 
clearly enough”. 


Granted the inherently unsatisfactory nature of the doctrine, the 
questions of accountability raised by the blurring of the boundaries 
between the public and private sectors still stand in need of an 
answer. 

One context in which these questions arise very clearly is the 
financial services sector of the economy. In 1972 the Inter-Bank 
Research Organisation (I.B.R.O.), in the course of-a report on the 
future of London as a financial centre, expressed the view that 
pressure for public accountability on the part of regulatory authorities 
was one of the factors likely to lead to a diminution in the scope for 
self-regulation and an increased role for government in the regulation 
of the financial sector.? Twelve years later it is evident that this 
reduction has not taken place: self-regulation has proved more 
durable than I.B.R.O. anticipated, and if the proposals set out in the 
White Paper, Financial Services in the United Kingdom. A new 
framework for investor protection, are successfully implemented it will 
occupy a central role in the regulation of the financial sector for some 


1 Smith and Hague, The Dilemma of Accountability in Modern Government (1971), 28. 
2 Ibid. 
3 The Future of London as an International Financial Centre (1973), 4-14, para. 2.31. 
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considerable time to come.* What, however, of the accountability of 
the self-regulatory authorities involved? Should they be accountable 
to anyone other than their own members and, if so, does the 
insufficiency of accountability suggested by I.B.R.O. remain, or has it 
been overcome? Answering these questions necessitates disentangling 
three related ideas.° 

First, there is the idea that these authorities, or some of them at 
least, wield significant powers which may be abused to’ the detriment 
of their own members, third parties or the public at large: they may 
be exploited, or their interests may be otherwise insufficiently taken 
into account. Recognition of these dangers does not, in my view, 
necessarily entail that the authorities involved should in some ill- 
defined sense, be accountable; what it does entail is that they should 
be subject to external supervision and control in an effort to ensure 
that their powers are not abused. Hence the observation of the 
Wilson Committee that: 


“Even if it were practical, we do not regard it as acceptable that 
the regulation of financial institutions, particularly those as 
important as the Stock Exchange and Lloyd’s, should be left 
entirely to the institutions themselves.” 


Secondly, there is the recognition, documented more fully below, 
that government has resorted to self-regulation on an increasing scale 
as an alternative to direct regulation by itself. This recognition 
engenders a number of reactions. The first, and perhaps most 
important, is that resort to self-regulation somehow involves 
government in sliding out from what properly ought to be its own 
responsibilities, responsibilities which cannot be discharged effectively 
by anyone else. 


“., . The State does not insist upon the realisation of its reform 
projects, but faced with a certain degree of voluntary 
accommodation on the part of industry, is content to settle for a 
compromise regarding sige | the most incisive and far-reaching 
aspects of its reform plans. What it obtains in exchange is often 
hardly worth mentioning . . .”® 


In similar vein Seligman has insisted that the introduction of a 
mandatory system of corporate disclosure in the United States in 1933 
was necessary because private associations such as the New York 
Stock Exchange (N.Y.S.E.) were incapable of ensuring the “optimal 





4 Cmnd. 9432 (1985). 

5 In formulating these questions I have found Selznick’s analysis in Law, Society and 
Industrial Justice (1980) of the related question of the scope of application of “the law of 
governance” of considerable clarificatory assistance. Selznick argues that administrative 
Taw should look beyond the agencies of public government to the similar institutions of 
the private sector, and that the law of governance should apply wherever the social 
function of governing is performed, at 259. 

é Report of the Committee to Review the Functioning of Financial Institutions, Cmnd. 
7937 (1980), para. 1108, hereafter the Wilson Report. 

6 Hopt in (1976) 13 C.M.L.Rev. 248. 
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level” of disclosure.” The N.Y.S.E. enjoyed no monopoly and its 
requirements could thus be evaded by any company willing to have 
its securities traded on an unlisted basis. Moreover, according to 
Seligman, the N.Y.S.E. was unable to enforce its own rules effectively; 
in particular it was unable to staff its listing committee adequately, 
investigate new listings effectively or compel reluctant firms to comply 
with its periodic disclosure requirements. This inability Seligman 
treats as characteristic of the type of problem self-regulatory 
organisations often have, quoting with approval a 1973 Senate 
Securities Sub-Committee Report which described as “well known” 
such “inherent: limitations in allowing an industry to regulate itself” 
as: i 
“The natural lack of enthusiasm for regulation on the part of the 
group to be regulated, the temptation to use a facade of industry 
regulation as a shield to ward off more meaningful regulation, 
the tendency for businessmen to use collective action to advance 
their interests through the imposition of purely anti-competitive 
restraints as opposed to those justified by regulatory needs, and 
a resistance to changes in the regulatory pattern because of 
vested economic interests in its preservation.” 


Of the’ two types of problem identified by Seligman as confronting 
the N.Y.S.E. the first seems to me the more fundamental. If it can 
be overcome and some satisfactory substitute for the force deployed 
in support of governmental regulation can be devised, there would 
seem to be no inherent reason why self-regulation should not be as 
effective, or ineffective, as governmental regulation. If self-regulation 
may be imperfect then so may governmental regulation. The conflicts 
of interest which may affect self-regulatory organisations are equally 
evident in the regulation by government of itself. Neither recognition 
provides a compelling reason for preferring governmental regulation 
to self-regulation. What is underlined in both cases is the importance 
of external supervision and control. 

The increasing resort on the part of government to self-regulation 
gives rise to two other fears. First, because its role as sponsor of self- 
regulation may conflict with its role as guardian of the public interest, 
the fear that self-regulation may be subject to less external supervision — 
and control than it ought to be’; secondly, the contradictory fear, that 
resort to self-regulation may mean that government is able to deny 
responsibility for the control which it may in fact exercise. The point 
is made by Winkler that: 

... the use of administrative institutions that appear in some 
measure less than fully governmental allows. the central political 
actors to deny an equivalent measure of pei for what 
the goverment is doing.”® 

Corpn. L. 1, 54. 
6 Ibid. 55-56. 
7 See, e.g. Hopt i in (1976) 13 C.M.L.Rev. 248. 


8 Winkler, “Law, State and Economy: The Industry Act 1975 in Context” (1975) 2 
B.J.LS., 103, 123. 
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Again it seems to me that neither of these fears compels the conclusion 
that self-regulatory associations should be made accountable. What 
does follow is the importance of ensuring that government is not 
allowed to evade accountability, and the focus of our interest 
accordingly shifts from the controls to which self-regulation is subject, 
to the controls to which government is subject both generally and in 
respect of its dealings with self-regulatory associations. 

The final idea to be distinguished is that some associations, quite 
apart from their relationship with government, exercise governmental 
functions and should therefore, like government itself, be accountable 
in respect of them. Some groups, Selznick argues, “exercise 
distinctively governmental functions, on their own account and apart 
from any connection with public government, and therefore should 
be subject to the rules of just governance.”® 

In what follows each of these three aspects of self-regulation is 
explored more fully in the context of an examination of a number of 
self-regulatory authorities, all related to the financial sector of the 
economy. Three authorities in particular have been chosen for 
detailed analysis: the Stock Exchange, the Council for the Securities 
Industry (C.S.I.) together with its executive arm, the Panel on Take- 
overs and Mergers, and the Insurance Brokers Registration Council 
(I.B.R.C.). But first something more needs to be said about self- 
regulation and the relationship between it and government. 


SELF-REGULATION 


Self-regulation and its counterpart, public governmental regulation, 
are formal concepts. As we shall see the formal position may affect 
the relative bargaining strengths of government and associations as 
well as the extent to which the relationship between them is opened 
up to public scrutiny and influence. But the formal position should 
not be confused with the underlying substance. In terms of that 
substance self-regulation is a matter of degree. To treat it otherwise 
would be to ignore the interpenetration of the private and public 
sectors which generated our interest in the issues of accountability 
raised by self-regulation; it would also make it difficult to cite any 
full-blown examples of the phenomenon, because, as mentioned, 
government has been heavily involved not only in the formation of 
self-regulatory regimes but also in their monitoring and adjustment. 
Negatively, self-regulation may be defined as not public govern- 
mental regulation. Positively, its essence is its collective and regulatory 
character. I stress its collective character in order to exclude the 
concern with the integrity, honour and self-discipline of the individual 
firm or institution which sometimes creeps into discussions of self- 
regulation.” While the desire of the individual firm to maintain or 
even enhance its reputation may be of inestimable value to those with 


° Op. cit. at p.260. 
10 See, e.g. Walker, “Regulation in Financial Markets” (1983) 23 B.E.Q.B. 499. 
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whom it has dealings, it cannot be counted as part of the overall 
regulatory structure. Similarly, I stress its regulatory character in 
order to exclude those associations which have simply succeeded in 
fending off outside control, or which only provide facilities for the 
settlement of trading disputes between their members. These appear 
to be more appropriately described as examples of non-regulation; 
self-regulation by contrast involves a degree of control, or attempted 
control, by an association of the conduct of its members." 

In line with this emphasis on its collective and regulatory character, 
the Bank of England, in evidence to the Wilson Committee, defined 
self-regulation as originating, à 

“in the realisation by a group of individuals or institutions that 
regulation of their activities is desirable in the common interest, 
and their acceptance that rules for the performance of functions 
and of duties dioald be established and enforced. Typical of such 
arrangements are those to which members of professional bodies 
subscribe in order to establish appropriate standards of 
professional conduct and competence. In some cases the 
enforcement of such standards is entrusted to a committee of a 
profession or of practitioners in a market. Frequently, however, 
the enforcement of the regulations may be entrusted to an 
authority outside the group, which is or becomes customarily 
recognised and obeyed and which may also become the initiator 
of new regulations . . . In both cases the system can be described 
as self-regulation, the first intrinsically so, the second by common 
consent.” 


The Stock Exchange is the classic example of intrinsic self- 
regulation. It is an independent association of stock brokers and 
jobbers with 270 member firms and over 4,000 individual members. 
The ruling body of the Exchange is the Council, composed of 47 
members drawn until 1984 entirely from the Exchange’s membership 

_with no outside representation. One third of the members are elected 
each year and the chairman and two deputy chairmen are elected 
annually by the Council members from their own numbers. 

The Exchange itself is a market in which capital can be raised and 
securities dealt in. Thus in addition to acting as a trade association, 
the Exchange is responsible for the provision of trading floors, market 
services and settlement systems, and for most aspects of the market’s 
regulation and supervision. There are 11 standing committees 
responsible for various aspects of the market’s administration and 
regulation, and they together with the Council are assisted by a chief 
executive and around 1,000 staff of whom about 160 are primarily 
concerned with regulation and a further 80 with the collection and 
dissemination of price information. The great majority of the 
remainder are involved in settlement procedures. 


1 Gower, Review of Investor Protection: A Discussion Document (1982), para. 8.27. 
12 Second Stage Evidence Vol. 4 (1977), p.89, para. 5. . 
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Of the Stock Exchange’s predecessors, the Bodkin Committee 
observed: 


“each is constituted as a voluntary association of members, 
practising in the various forms of dealing in stocks and shares, 
who on becoming members bind themselves to conform with the 
rules and regulations of the exchange and to submit to the 
disciplinary jurisdiction and control of a committee elected from 
amongst the members.”% 


Contract remains the basis of the jurisdiction exercised by the Stock 
Exchange over its members: as a condition of membership they agree 
to conduct their business in accordance with the Exchange’s Rules 
and Regulations and a formal Code of Dealing which is supplemented 
by Notes of Guidance on particular issues. Failure to do so renders 
them liable to penalties ranging from censure to expulsion. 

In addition to regulating the conduct of its own members, the 
Stock Exchange also controls certain aspects of the conduct of listed 
companies: companies applying for a listing must comply with its 
admission requirements and listed companies undertake to observe 
the terms of the listing agreement which governs such matters as the 
disclosure of information and their conduct towards shareholders. 
Again the basis of this control is contractual and it is supported by 
sanctions including the possible suspension or threatened suspension 
of dealings in a company’s shares. Although this is commonly 
described as an example of self-regulation, it is important to note that 
the conduct which is being regulated is that of outsiders, not that of 
the Exchange’s own members. As such it is not an example of a 
function which has been delegated to a self-regulatory body by 
government: instead it is a function which in origin was assumed by 
the Exchange in order to protect its own members, the significance of 
which has grown as the Stock Exchange itself has grown.'* This 
tendency on the part of self-regulation to extend its compass is 
observable in other contexts, most notably the regulation of take- 
overs and mergers. In the case of the Stock Exchange it would be 
wrong to overstate its significance by describing it as an example of 
private government; in other contexts the description may be justified. 

The C.S.I. was set up in 1978 on the initiative of the Bank of 
England as a voluntary representative body with general responsibility 
for the non-statutory aspects of supervision of the securities market. 
Its main executive arm, the Panel on Take-overs and Mergers, was 


3 Report of a Departmental Committee on Sharepushing, Cmd. 5539, (1937), para. 
38. 
14 The Stock Exchange’s role was recognised by the Companies Act 1948 which 
conferred on the Exchange a limited power to exempt companies from the prospectus, 
provisions of the Act (ss. 39 and 418). The Stock Exchange (Listing Regulations) 1984 
(S.I. 1984 No. 716) mark the first encroachment on the Stock Exchange’s freedom to 
determine its own listing requirements, although the Stock Exchange Council has been 
designated the competent authority for the purposes of the EEC Directives which the 
Regulations implement. 
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established in its original form in 1968, again on the initiative of the 
Bank of England, to interpret and administer the City Code. . 

These are both examples of what the Bank of England described 
as self-regulation by common consent, but whether the jurisdiction 
they exercise is properly or exclusively consensual is debatable. In the 
case of some associations it clearly is based on consent: in return for 
lending their authority:to the City Code they are represented on the 
Committee on the Take-over Code of the C.S.I. which is responsible 
for its revision, and similaf arrangements apply in respect of other 
rules promulgated by the C.S.I. It was this the C.S.I. had in mind in 
its first annual report when it described its authority as stemming, 

“from the commitment of the bodies represented on it to support 
its activities and its codes and to respect its rulings. The bodies 
represented on the Council recognise that the Council has the 
right to make recommendations bearing on any aspect of the 
activities of their members which relates to the securities industry. 
These bodies also recognise that such recommendations, althou, 
without legal or binding force, cannot in practice be ignored.” 


But the Code, which is the most important of the C.S.I.’s rules, is 
explicitly claimed to be applicable to everyone involved in take-overs 
and mergers and not just to the members of represented associations. 
If the jurisdiction claimed over them is to be described as based on 
consent, it can only. be on the basis that in the absence of membership 
of a represented association through which their consent might be 
signalled, they have impliedly agreed as a condition of access to the 
facilities provided by members of represented associations to submit 
to the C.S.I.’s jurisdiction. Nevertheless its authority, like that of the 
Panel, has been questioned, not only by outsiders, but also by those 
represented on it. The Wilson Committee recommended that the 
Council’s formal authority over the Stock Exchange should be put 
beyond doubt, a recommendation which the C.S.I. did not favour’; 
and it has had difficulty in persuading members of the Accepting 
Houses Committee to comply with a ruling that they should disclose 
their holdings in public companies for discretionary clients where 
these total more than 15 per cent. - ; ; 

The Stock Exchange, the C.S.I. and the Panel are all examples of 
non-statutory self-regulation? by contrast the jurisdiction which the 
I.B.R.C. exercises over insurance brokers registered with it is 
statutory. The Council which was set up by the Insurance Brokers 
(Registration) Act 1977 is required to maintain a register of insurance 
brokers; only those intermediaries who are. registered with it are 
entitled to describe themselves as insurance brokers. To be registered, 
applicants must meet certain requirements and once registered they 
must observe a code of conduct drawn up by the Council and rules 
made by it specifying the requirements for carrying on business as an 


15 (1979), para. 17. See also the Second Stage Evidence of the Bank of England to the 
Wilson Committee, op cit. at p.154. 
16 The Wilson Report, op. cit. para. 1194. Third Annual Report (1981), para. 9. 
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insurance broker; failure to do so may lead to their removal from the 
register. 

These are only some of the existing self-regulatory authorities in 
the financial sector; others are active in relation not only to securities 
and insurance but also banking and commodities. Under the 
Government’s proposals it will become a criminal offence to carry on 
any type of investment business unless authorised, either directly by 
one of the two bodies to be set up by the financial services industry, 
the Securities and Investments Boards (S.J.B.) and the Marketing of 
Investments Board (M.J.B.), or through membership of a self- 
regulatory organisation (S.R.O.) recognised by them. The Stock 
Exchange is likely to become one such organisation. How many 
others are likely to be recognised is not clear: estimates of the total 
number have ranged from as few as four to as many as 20, but 
Professor Gower, on whose recommendations the Government’s 
White Paper is based, expressed the expectation and hope that if the 
Government made known its intention to legislate on the lines 
proposed “there would be a rush to establish self-regulatory agencies 
which most members of the industry would join rather than subject 
themselves to direct regulation by the Government.”!” Under Professor 
Gower’s proposals, the C.S.I. itself would have been retained as a 
co-ordinating body representative of self-regulatory agencies with the 
power to make rules binding on their members; in addition it would 
have been consulted by government before recognition was granted 
to or withdrawn from an agency.'® But if it is retained, it is likely to 
be as a forum for discussion only. 


SELF-REGULATION AND GOVERNMENT 


Government attitudes towards self-regulation have varied from 
indifference to active encouragement of and reliance upon it either as 
a means whereby its own policies may be carried out more effectively, 
the task of implementing them being delegated to a self-regulatory 
agency, or as an alternative or complement to formal regulation. In 
the financial services sector, the policy of successive governments over 
the last 20 years very clearly has been one of encouraging self- 
regulation. As Professor Gower observes, “In the last few years .. . 
there has been a tendency to encourage the creation of new self- 
regulatory agencies and to assign the task to them, either wholly or 
partly and either by statute or by persuasion.”!° The difficulty with 
such a policy, however, is that self-regulation is only practicable in 
quite limited circumstances. Three conditions in particular must be 
fulfilled: there must be an association; it must be sufficiently motivated 
to regulate the behaviour of its members; and it must maintain 





Y Review of Investor Protection, Cmnd. 9125 (1984) para. 2.06, hereafter the Gower 
Report. 

18 Ibid. paras. 6.13 and 6.35. 

19 Disc. Doc. op. cit. para. 3.44. 
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sufficient powers of control for this purpose.” In the particular 
circumstances faced, however, there may either be no association, or 
an association with only a limited membership, lacking the inclination 
to regulate their behaviour, and having few sanctions at its disposal 
for this purpose. If self-regulaton is to be encouraged in such 
inauspicious circumstances solutions to these difficulties have to be 
found. 

One approach has been to threaten that unless the participants in 
the activity undertake to regulate their own behaviour in the desired 
way they will be subject to external control. (Here the threat is to 
their independence, but any other advantage enjoyed by them may 
be equally the subject of threat.) Possibly the clearest example 
involves the Takeover Panel: in 1968 the Governor of the Bank of 
England, backed by the Government, explicitly threatened statutory 
intervention unless the City institutions involved devised ways of 
strengthening the Panel and making it and the City Code more 
effective. i 

“If ... the present arrangements prove inadequate, no -doubt 
some form of statutory control will be considered. There-is no 
certainty that such a control will be. more effective, but there can 
be no doubt that it would be more onerous and time-wasting for 
all concerned.” 


Similarly, the establishment of the C.S.I. was widely regarded as 
having been brought about by the threat of a Securities and Exchange 
Commission being set up for the City. 

Sometimes the threat of governmental regulation has been carried 
through. Thus in relation to unit trusts the Government’s preference, 
expressed during the second reading debate on the Prevention of 
Fraud (Investments) Bill, was for the unit trust movement to pick up 
the burden of regulating its own activities. “Whether we legislate 
depends very much as to how far unit trusts succeed in putting their 
own house in order.”” They failed, and the Bill was amended to 
make provision for the authorisation of unit trust schemes by the 
Board of Trade. That was in 1938. Today, for reasons of cost among 
others, government is normally rather less willing to become involved 
in regulation, particularly where self-regulation seems a possibility. 
Accordingly, for the government simply to rely on the threat of state 
intervention is to run the risk of its bluff, if bluff it is, being called; a 
group faced with such a threat might be tempted to sit back and defy 
the government to do its worst. 

It is perhaps for this reason among others that government has 
normally preferred to negotiate the introduction or adjustment of 
self-regulation. Under this approach the relevant market participants 


2 Ferguson and Page, “The Development of Investor Protection in Britain” (1984) 12 
1.J.S.L. 287, 297-299. For the difficulties which may arise see the Wilson Report, op. cit. 
para. 1101, and Gower, Disc. Doc. Para. 3.43. 

71 Quoted in Johnston, The City Take-Over Code (1980), p.52. 

2 H.C.Deb., Vol. 341, col. 1426. 
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or association are offered some advantage, usually in the form of 
statutory recognition or of favourable treatment under existing 
legislation.” Thus the policy of the Bank of England in relation to 
the commodity markets “has been to encourage the markets under 
the Bank’s guidance to regulate themselves.”** Between 1947 and 
1979 this policy was implemented through exchange control schemes 
participation in which was restricted to resident firms who were 
members of the relevant market associations and approved by the 
Bank. The schemes, which allowed participants through their 
nominated bankers to transact business freely with non-residents and 
to operate in foreign markets without the need to obtain specific 
permission for each transaction, were based on memoranda of 
understanding between the Bank and the market associations: under 
them the associations undertook to limit their membership to firms 
having a continuing interest in the import or marketing of commodities; 
to equip themselves with disciplinary powers over them; and to 
consult the Bank regularly about, among other things, the proper and 
orderly conduct of the markets and their members.” 

The agreement between the Government and the Stock Exchange 
represented by the Restrictive Trade Practices (Stock Exchange) Act 
1984 is a good example of the negotiated adjustment of a self- 
regulatory system. Until last year the Stock Exchange, as Professor 
Gower observed in his Discussion Document, was “unique in being 
totally free from any form of Governmental or statutory control . . .””6 
This independence had been won only gradually, and once achieved 
was jealously guarded. A Royal Commission in 1878 recommended 
that the London Stock Exchange be incorporated, but this 
recommendation was not unanimous and incorporation was sub- 
sequently rejected on the ground that it would “expose the affairs of 
the Stock Exchange to public inspection, and bring it under the 
control of the Board of Trade.””” More than 50 years later the 
Bodkin Committee reported an unchanged attitude: 


“the London Stock Exchange is by no means wholly in favour of 
being in any way controlled by charter or otherwise in its 
operations, its present complete independence being in the 
opinion of many, if not most, of its members of supreme 
importance in the public interest.” 


Left unchallenged, there are no grounds for believing that the 
Stock Exchange’s attitudes towards outside control would have 
undergone any profound transformation. However, the Restrictive 


2 As well as being in the direct gift of government, the advantages may be in the gift 
of someone else over whom government has influence. The British Bankers’ Association 
in its relationship with the Foreign Exchange and Currency Deposit Brokers’ Association 
(below) is a good example. 

* Second Stage Evidence, op. cit. p.125. 

2 Ibid. 

% Op cit. para. 3.22. 

27 Morgan and Thomas, The Stock Exchange: Its History and Functions (1969), 145. 

3 Op. cit. para. 71. 
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Trade Practices (Services) Order 1976,” which brought services within 
the scope. of the restrictive practices legislation, did presage a change 
in its attitudes. So much so that in 1983, in return for the removal of 
its rule book from the scope of the legislation and the abatement of 
the proceedings which were then pending . before 
the Restrictive Practices Court, the Exchange agreed to a number of 
changes in its constitution and trading system which together 
represented a significant encroachment-on its former independence. 
On two. previous ‘occasions the Exchange had sought similar relief, 
promising on the ‘first of these occasions .a review of its rules “in 
which ‘the: Government and the Bank of England would have more 
certain control of the outcome.” On both occasions its offer had 
been rejected; what prompted the Government’s change of mind was 
its fear that the Exchange was ‘ill-equipped to withstand or take 
advantage of the increase in international competition; in return the 
Exchange has agreed to' widen its membership and alter its trading 
system with a view to increasing its competitiveness. 

The lack of suitable powers of control may also be dealt with 
through negotiation. Although control over entry has always been a 
feature of self-regulatory systems, the’effectiveness of exclusion as a 
sanction against breach of the rules varies: it will be at its most 
effective in conditions of monopoly and much less so.where, as is the 
case with the British Insurance Association or the Insurance Brokers 
Registration Council (I.B.R.C.), affiliation offers little by way of 
commercial advantage. In the financial services sector there are few 
examples of self-regulatory associations- being given powers in respect 
of their members directly by statute, Lloyd’s and the I.B.R.C.; being 
the main examples.*! Instead, the normal approach, which forms the 
basis of the Government’s White Paper, has been to establish a 
general prohibition and then to exempt from: it members of 
“recognised associations.” Thus membership of the ‘Stock Exchange 
exempts from the need to be licensed as carrying on the business of 
dealing in securities under the Prevention of Fraud (Investments) Act 
1958, and membership of the London Metal Exchange or the London 
Potato Futures‘ Association Ltd. from the need to be licensed as a 
deposit-taker under the “Banking Act 1979. How coercive this 
approach is depends on whether or not membership i is a de jure or de 
facto precondition of participation in the activity. Under the 
Government’s proposals it is an alternative to-authorisation by one of 
the two Boards. By contrast some of the commodity brokers who 
were not in a position to take advantage of the exemption under the 
Banking Act were forced to cease accepting deposits.” 


2 S.I, 1976, No. 98. 

30 H.C.Debs., Vol. 49, col. 185, November 22, 1983. 

31 In respect of the Panel see Johnston, op. cit. p.53. For other privileges which may 
be conferred see Gower, Disc. Doc. 7.18 and Report Ch. 5. 

32-33 Bank of England, Reports and Accounts (1984), p. 45. 
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THE CONTROL OF SELF-REGULATION 


Turning to the controls to which self-regulation is subject, there are a 
number which may be described as general in nature. First, and most 
obviously, associations’ powers are not unlimited. As we have seen 
they operate in the main within a contractual or statutory framework 
which sets limits to their powers. Thus, taking their law-making 
powers as an example, the associations examined here do not possess 
any general law-making competence, but only a series of specific 
legislative competences, the I.B.R.C., or a power to legislate for 
specified purposes only, the Stock Exchange and the C.S.I. Clause 31 
of the Stock Exchange’s Deed of Settlement empowers the Council 
to make, and from time to time repeal, amend or alter rules and 
regulations governing the admission, expulsion or suspension of 
members, the transaction of business, the conduct of the persons 
transacting business, and the better management and conduct of the 
Stock .Exchange’s affairs and concerns; the C.S.I.’s “constitution” 
envisages that it should “initiate new policies and codes as necessary 
concerning activities in the securities industry other than those 
properly within the domestic province of each individual constituent 
member.”™ Whichever approach is adopted to the conferral of law- 
making powers on associations, the rules made are subject to a test 
of purpose, which admittedly will be more difficult to apply where 
powers are conferred in broad terms, and rules made for purposes 
other than those contemplated in an association’s governing instrument 
are liable to be struck down as ultra vires. Observance of the limits 
set by the legal framework within which associations operate can thus 
be compelled by members. Furthermore, the variation of these limits 
may involve parliamentary scrutiny where the limits themselves are 
embodied in statute or where additional powers are sought.’ 
Secondly, as well as being the source of the ultra vires doctrine, the 
common law imposes a number of procedural safeguards upon the 
exercise of associations’ powers, notably their disciplinary powers. 
Thus, observance of an association’s rules relating to the discipline of 
members can be insisted upon, and they will not be interpreted so as 
to permit the rules of natural justice to be disregarded. In relation to 
the associations examined here, this last aspect has been effectively 
overtaken by their own rules which go some way beyond the 
requirements of natural justice strictly construed, most notably in the 
provision of internal appeals. Alleged breaches of the Stock Exchange’s 
Rules are investigated by ad hoc Investigative Committees, and may 
lead to proceedings before a standing Disciplinary Committee from 
which an appeal lies to a standing Disciplinary Appeals Committee, 
with penalties being reviewed finally by the Council itself. The 
Disciplinary and Disciplinary Appeals Committee are composed of 
Council members who are not members of the original Committee of 


% First Annual Report (1979), para. 2. 
35 As in the case of Lloyd’s, on which see Ferguson, “Self-Regulation at Lloyd’s: The 
Lloyd’s Act 1982” (1983) 46 M.L.R. 56. 
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Investigation, and the reports of the Disciplinary and Disciplinary 
Appeals Committee are considered by the Council in the absence of 
their members. The Disciplinary Committee is normally assisted by a 
legal assessor, and the defendant may also be legally represented 
both here and before the Appeals Committee. Similarly, provision is 
made for an appeal against rulings of the Panel ‘executive to. the full 
Panel, from which a further appeal lies to an Appeal Committee: in 
cases involving proposed disciplinary action or alleged excesses of 
jurisdiction. This Committee also considers appeals against disciplinary 
decisions of the C.S.I. which maintains a standing Committee for the 
Investigation of Complaints.» 

In view of the restrictions which associations impose upon access 
and upon the conduct of their members, competition law too, as the 
White Paper recognises in the special provision it makes for its 
application, is of particular relevance to their modes of organisation 
and ‘functioning. The White Paper proposes that the rules and 
agreements or conduct stemming from them of recognised self- 
regulatory organisations should be exempt from the application of the 
Restrictive Trade Practices Act 1976, the Competition Act 1980 and 
the monopoly provisions of the Fair Trading Act 1973, but that these 
provisions should apply to agreements entered into or, conduct 
pursued in the financial services sector as a whole stemming from the 
rules of a‘self-regulatory organisation. The merger provisions of the 
Fair Trading Act would continue to apply as at’ present.” Account 
too in this regard must be-taken of Community law, the potential of 
which was illustrated by the remodelling of the Foreign Exchange and 
Currency Deposit Brokers’ Association (F.E.C.D.B.A.) following a 
complaint to the Commission of the European Communities.** 

In addition the power to exempt or recognise an. association in 
the manner described in the preceding section, carries with it the 
power to insist that certain conditions should be met before 
recognition is granted, with the additional possibility that recognition 
may be withdrawn if these conditions do not continue to be met. 
Recognition constitutes the main basis of the controls which ‘will 
obtain over self-regulatory organisations. Before recognising S.R.Os. 
the Boards will need to determine that they possess the capacity to 
regulate the admission and conduct of their members and that their 
rules provide standards at least equivalent to those of the Boards 
themselves.” Such conditions may be regarded as the corollary of 
the enhanced status and power ‘which recognition represents, 
although as we have seen the government’s willingness to insist 


* Second Annual Report (1980), paras. 11-14. 

37 Chap. 8, see also the Gower Report, op. cit. paras. 5.04, 6.17(g) and 636. 

38 Eighth Report on Competition Policy (1978) paras. 35-37. The Bank of England 
became more directly involved, and the rules were made more “open.” The changes 
made influenced the form of the subsequent Sterling Brokers’ Association, Wilson 
Report, op. cit., para. 1098. ; 

3 Cmnd. 9432, op. cit. para. 5.9, see also the Gower Report, op. cit. para. 6.17. 
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upon conditions may be tempered by its commitment to self- 
regulation. Nevertheless, in that recognition implies approval of an 
association’s rules, it will be difficult for government to ‘avoid 
adopting a position on their desirability or otherwise. 

` Attaching conditions to exemptions or recognitions is of course 
only one of the methods by which detailed control may be exercised 
over self-regulation. The scope of such controls is nevertheless 
limited and they are still rarely found. Whether they are sufficient 
is beyond the scope of this paper, but, significantly, the structures 
of control which do obtain, depart from the normal pattern of 
powers vested in a minister who is accountable for their exercise to 
Parliament, in that control has been vested as frequently in 
outsiders as in government. At present they relate to three main 
areas, the first of which is the admission of members. 

The standard justification of restrictions on entry is the 
maintenance of standards, but this may serve as a cloak for the 
discriminatory treatment of individual applicants and the protection 
of existing members. These fears led to the idea of a limited Stock 
Exchange membership being strongly opposed when it was first put 
forward in 1801, but MPs were assured that the proprietors had no 
desire to create a monopoly but wished to keep their door “open 
to honourable men and closed shut for ever to notorious cheats.” 
Subsequently, the Stock Exchange Council successfully claimed the 
right, so long as they did not act arbitrarily or capriciously, to 
decide whom they would elect or re-elect to membership,” and an 
amendment to the Prevention of Fraud (Investnients) Bill 1939 
which would have made Board of Trade recognition. of Stock 
Exchanges conditional upon its approval of their terms and 
conditions of membership was defeated. The agreement with the 
Government has brought nearly two centuries of almost complete 
freedom in this respect to an end: in accordance with its terms the 
Exchange has established a Membership Appeals Committee, 
composed entirely of lay Council members, with the power to 
review and override any decision to reject an application. for 
membership which complies with the rules of the Exchange. By 
means of this device decisions to refuse, or admit to, membership 
are intended to be seen as objective.” 

Where, by contrast, self-regulation takes place within a statutory 
framework, the provision of a right of appeal against rejection of 
applications for registration or membership is to be expected.“ 
Thus it will be a condition of the recognition of self-regulatory 
organisations that they provide arrangements for membership 


“ Morgan and Thomas, op. cit. p.72. 

“| Weinberger v. Inglis [1919] A.C. 606; see also Cassel v. Inglis [1916] 2 Ch. 211. 

2 H.C.Deb., Vol. 343, col. 1634, February 14, 1939. 

#2 H.C.Deb Vol. 49, col. 188, November 22, 1983. : 

“ See in respect of the I.B.R.C., the Insurance Brokers (Registration) Act 1977, s.5, 
and Pickles v. 1.B.R.C. [1984] 1 W.L.R. 248. 
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-decisions to be reviewed by a body with a majority of lay or 
independent members.” 

Apart from being involved in any appellate procedure, outsiders 
may also be involved :in initial decisions on membership. One of 
the most striking examples is F.E.C.D.B.A. Applicants for 
membership originally had to be sponsored by a specified number 
of members of the British Bankers’ Association (B.B.A.) and 
elected to membership by F.E.C.D.B.A. But because this system 
was presided over by a committee chaired by a.representative of 
the Bank of England. it was, as Cooper points out,. “unthinkable 
that a broker would be elected—and thus, in effect, empowered to 
deal in the market—without the implied approval of the Bank.” 
In 1978, following the complaint to the Commission mentioned 
above, the task of “recognising” brokers, who still had to be 
sponsored by a certain number of bankers, was formally assumed 
by the Bank ‘of England, with an appeal lying against rejection of 
an application for’ recognition to the chairman -of the Appeals 
Committee of the Panel on Take-overs and Mergers. The upshot, 
as Cooper observes, was that: “In practice nothing visibly changed 
at all. But formally, self-regulation with formal advice from the 
Bank was replaced by Bank regulation with formal advice from the 
participants in the market.”*” i ad ] ' 

The second area where specific controls may be found is rule- 
making. Rules made by a self-regulatory body. may depend for 
their effect upon external approval or be subject to a veto by an 
outside body. Thus rules made by the I.B.R.C. must, be approved 
by the Secretary of State by order before they come into operation. 
Some may be approved by him subject to such modifications as he 
thinks ` fit;- others he, may vary or revoke. Alternatively, the 
initiative in law-making may lie with the outside agency. Thus the 
code of conduct governing transactions in the sterling money 
markets was issued by the Bank of England at the same time as 
the setting up of a Sterling Brokers’ Association whose members’ : 
conduct the code governs was announced. Clearly there are limits 
to the extent to which this can be taken consistent with the 
maintenance of any semblance of self-regulation. Thus the Bank 
emphasised that the code was based on extensive discussions 
between itself, brokers and banks and other principals“in the 
market, and it is advised on any necessary amendments or additions 
by a Joint Standing Committee composed of representatives of the 





45 Cmnd. 9432, op. cit. para. 6.5, see also the Gower Report, .op. cit. para. 6.17(b) 
and 6.22. C.S.I., Fifth Annual Report (1983) para. 6, Sixth Annual Report (1984), para. 
13(vi). The common law requirements in respect of applications for membership are 
suggested by Nagle v. Fielden [1966] 1 All E.R. 689, and McInnes v. Onslow-Fane [1978] 
3 AN E-R. 211. 

4 The Management and Regulation of Banks (1984), p.132. 

47 Ibid. for details see Wilson Report, op. cit. Appendices, 514-515. 

48 Insurance Brokers (Registration) Act 1977, s.27. 
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. B.B.A. and the S.B.A. chaired by itself.” As the Wilson Committee 
observed: 
“... if non-statutory regulation is to be fully effective the 
regulators have to have moral authority as well as sanctions, 
and that. is usually derived partly from the fact that 
representatives of the regulated have played a part in drawing 
up the rules which are enforced.” 


As already observed, such powers over rule-making are relatively 
infrequent, and proposals for their extension have faced considerable 
opposition. Professor Gower recommended that it should be a 
condition of the recognition of a self-regulatory organisation that 
its rules should satisfy a number of conditions, and that changes in 
its rules should be notified to the Secretary of State who would be 
empowered to revoke or amend them if he was satisfied that this 
was necessary for the protection of investors or the orderly conduct 
of business.*! This proposal was opposed by among others the 
Stock Exchange and the C.S.I. (but not by its lay members) on the 
by now familiar ground that it would diminish the effectiveness of 
self-regulation. A more narrowly defined power is proposed in 
the White Paper. Boards will be required to notify the Secretary of 
State of the rules of any self-regulatory organisation which they 
have recognised. After obtaining the advice of the Director General 
of Fair Trading, should he be persuaded that they are detrimental 
to competition, and not justified in the interests of investor 
protection, he may then cause the Boards to require the self- 
regulatory organisation to amend or withdraw them.” 

The final area where specific controls may be found is disciplinary 
proceedings. Rules are in the main administered by associations 
themselves, reports stressing the importance in this regard of 
professional administration and of monitoring, including external 
monitoring, to ensure that the rules are being observed.“ Thus it 
will be a condition of the recognition of the new Boards that they 
have procedures and resources enabling them effectively to monitor 
and enforce observance of their rules. By contrast the power to 
expel for failure to observe the rules has long been regarded as the 
key to self-regulation. The Select Committee on Foreign Loans in 
1878 observed of the London Stock Exchange: 

“So long as the Stock Exchange has the power of expelling 
one of its members without appeal or redress, it can be bound 


“ Cooper, op. cit. pp.119-120. 

5° Op. cit. para. 1108. 

5! Report, op. cit. para. 6.36. See earlier Disc. Doc. op. cit. para. 8.04. 

* The Stock Exchange’s agreement with the Government does not involve the 
concession of any governmental influence over its law-making functions. For the C.S.I.’s 
reaction to the proposal see its Sixth Annual Report (1984), para. 38. 

5 Cmnd. 9432, op. cit. para. 8.7. : 

* See, e.g. the Wilson Report, op. cit. para. 1110, including its criticisms of the C.S.I. 
at para. 1193, and the Gower Report, op. cit. para. 6.14. 

Cmnd. 9432, op. cit. para. 5.6(iv), and see the Gower Report, op. cit. para. 6.17(e), 
6.32 and 2.03. 


MAR. 1986]SELF-REGULATION: CONSTITUTIONAL DIMENSION 157 


by no law which it does not choose to obey. When it loses that 
power its means of self-government are gone, and the society 
as at present constituted is at an end.”* 


Associations no longer enjoy an unfettered power to. dismiss 
members. We have already seen the common law safeguards which 
exist, and these may be supplemented in various ways. Thus in the 
case of the I.B.R.C. there is a right of appeal to the High Court 
against decisions of the Disciplinary Committee,” and ‘up to one 
third of the membership of the Committee and of the Investigatory 
Committee which conducts the preliminary investigation may be 
made up of outsiders. The White Paper proposes ‘that self- 
regulatory organisations should not be recognised unless their rules 
make provision for a decision to expel a member to be reviewed 
by a body with a majority of lay or independent miembers.® 
Professor Gower described the lack of an appeal in cases resulting 
in the loss of a professional qualification as objectionable, and as 
likely to conflict with the United Kingdom’s obligations in 
international law. 


“In this day and age it is just not acceptable . . . that propie 
can be excluded from bodies, which are not mere social’ clubs 
but agencies on which their livelihood depends, without a right 
to seek to pau an independent arbiter that they were 
wrongly excluded.”® 


The lack of a right of appeal in TE case of the Stock Exchange 
was specifically criticised in the Discussion Document.® The 
Exchange initially opposed the introduction of an appeal on the 
grounds that it would weaken its authority and that the appellate 
body would be too cautious, but it conceded the case as part of: 
the agreement with the Government to the extent that lay members 
now constitute a majority on the existing Disciplinary Appeals 
Committee. 

It will have been noted that several of the specific controls which 
will obtain over self-regulatory organisations will be exercisable by 
the two new regulatory bodies, the S.I.B. and the M.I.B. This in 
turn raises the question of the controls to which they will be 
subject. Professor Gower’s view was that the Government clearly 
could not “abdicate in favour of a purely private body representative 
of the constituency it is supposed to regulate in the ‘public 
interest.” To what controls then will they be subject? 


56 Report from the Select Committee on Foreign Loans (H.C. 367; A xlviii. 

* Insurance Brokers (Registration) Act 1977, s.18. 

38 Cmnd. 9432, op. cit. para. 6.5. 

. ® Report, op. cit. para. 6.13. The obligations referred to are those under Article 6(i) 
ECHR; Report, op. cit. para. 6.20. 

bea Op. cit, para. 7.15. See also Report, op. cit. para. 5.06. 

ôl The Stock Exchange’s Commentary on the Principal proposals of Professor Gower’s 
Discussion Document (1982), 13. See also the C.S.I.’s Fifth Annual Report (1983), 
paras. 6(a) and 7. 

€ Report. op. cit. para. 3.15. 
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The proposed system of self-regulation within a statutory 
framework depends upon the delegation by the Secretary of State 
of his powers to the Boards. He will thus be able to insist that 
criteria set out in the legislation be satisfied before delegating his 
powers. The criteria are that: the Board’s proposed rules and 
practices relating to the authorisation, supervision, variation and 
revocation of authorisation of investment businesses are fair and 
reasonable; their proposed authorisation requirements are such as 
to ensure that only “fit and proper persons” will be authorised to 
undertake investment business; their proposed conduct of business 
tules will afford investors adequate protection; they have procedures 
and rules enabling them to monitor and enforce observance of 
their rules; their constitutions give their governing councils adequate 
independence from the sectional interests of those authorised and 
effective procedures for investigating complaints against investment 
businesses; their proposed rules do not impose restrictions on 
competition greater than are -justified for the adequate protection 
of investors; and their governing councils include members drawn 
from users of financial services and other lay members as well as 
practitioners.” The power to delegate accordingly carries with it 
detailed control over the character, composition and functioning of 
the proposed Boards. The financial services sector is thus effectively 
being licensed to regulate itself, the sanction in the event of failure 
being direct government administration of the powers conferred 
either directly or, as is more likely, through a specially constituted 
agency. 

The Secretary of State- will also have direct powers over the 
composition of Boards and their rules. He will appoint the chairman 
of the S.I.B. with the agreement of the Governor of the Bank of 
England and the other members will be appointed by the Governor 
with the agreement of the Secretary of State: the Chairman and 
members of the M.I.B. will be appointed by the Secretary of State 
in consultation with the sectors of the: financial services industry 
involved.“ With regard to rule-making, the Secretary of State will 
be empowered to require the revocation or amendment of the 
rules of the Boards if they conflict with the United Kingdom’s 
international obligations.~ Before delegating his regulatory powers 
to the Boards he will also, as we have seen, require to be satisfied 
that their proposed rules do not impose restrictions on competition 
greater than are justified for the adequate protection of investors; 
he will obtain the advice of the Director-General of Fair Trading 
before considering whether to delegate his powers ‘to the Boards. 
The Secretary of State will also require to be satisfied that this 
criterion continues to be met. To that end, he will require to be 
informed of clin aaa rule changes and, after again obtaining the 


® Cmnd. 9432, 9p. cit. para. 5.6. 
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advice of the D.G.F.T., should he be persuaded that they are 
detrimental to competition and not justified in the interests of- 
investor protection he will be able to require their amendment « or 
withdrawal. os 


THE ACCOUNTABILITY OF GOVERNMENT - 


Our next concern is the accountability of government in respect of 
its encouragement, use and control of self-regulation. A distinction’ 
has to be drawn at this point between the Department of Trade 
and Industry and the Bank of England. 

‘The Department of Trade and Industry corresponds to the 
standard pattern of central government organisation in that it is a 
department staffed by civil servants and headed by a minister 
responsible to Parliament. It is responsible for companies, insurance, 
unit trusts and, more generally, for the statutory aspécts of 
supervision of the securities market, and it is accountable’ through 
the normal processes of inquiry and ‘debate for the exercise or non- 
exercise of its powers in these fields. With regard to the 
encouragement and use of self-regulation, the emphasis on 
negotiation and agreement may militate against accountability, but 
if the granting of formal recognition or exemptions is involved | 
then there may be attendant opportunities for parliamentary’ 
consideration, albeit if they take the form of negative resolution 
procedure they are in their present form highly unsatisfactory.’ 
When primary legislation is involved, for example the Restrictive: 
Trade Practices (Stock Exchange) Act 1984, the opportunities for 
discussion and scrutiny are enhanced because parliamentary. 
approval is required, and legislation relating to financial services 
forms a. significant part of the Government’s programme with: 
legislation being enacted, or in the course of preparation, on 
Friendly Societies, Building Societies, Trustee Savings Banks and 
Financial Services. In addition to debates on legislation, Professor 
Gower’s report and the White Paper have also been debated: in the 
House of Commons. ; 

Turning to the controls exercisable by the Department over self: 
regulation, these may themselves be subject to special parliamentary 
procedures. Thus in the case of the I.B.R.C. the Secretary of State 
must approve its rules by order subject to negative resolution 
procedure, and where he proposes to vary or revoke them the 
requisite order must be approved in draft.” Professor Gower 
recommended that the Secretary of State’s power to revoke or 
amend an organisation’s rules should be exercisable by, order 
subject to affirmative resolution procedure, but the White Paper is 
silent.on the question of whether parliamentary approval will be 
necessary. The Department is also subject to the scrutiny of the 


6 Ibid. para. 8.7. 
© Insurance Brokers (Registration) Act 1977, s.28. 


160 THE MODERN LAW REVIEW [Vol. 49 


House of Commons’ Select Committee on Trade and Industry, as 
well as of ad hoc enquires such as that conducted by the Wilson 
Committee. 

Unlike the Department, the Bank of England is not a part of 
central government. It is a legally separate entity, a public 
corporation established by Royal Charter in 1694 and taken into 
public ownership by the Bank of England Act 1946. In relation to 
the financial system it exercises a wide range of powers and 
responsibilities. Some of these responsibilities, for example, for 
supervision of the banking sector, are statutory. Others, for 
example, its responsibility for watching over the good order of the 
financial system as a whole, are not. This latter responsibility 
although linked in origin to its role as the government’s banker and 
its attendant responsibility for banks, was not listed among the 
functions of the Bank by the Radcliffe Committee on the Working 
of the Monetary System in 1958. Since then, however, it has 
become much more prominent—Professor Gower describes the 
Bank as having “a finger in every pie except insurance”,® and it 
has been accompanied by a greater readiness on its part to promote 
change.” 

Where the Bank’s powers are statutory, the capacity in which it 
is exercising them is normally clear, as is the question of 
parliamentary accountability. Normally, its capacity is that of agent, 
the Bank being accountable for the exercise or non-exercise of its 
powers to Treasury ministers and through them to Parliament.” 
Outside the scope of its statutory responsibilities, where the Bank 
is not acting as the Treasury’s agent, however, there may be room 
for doubt as to whether it is acting merely as an adviser to the 
government, albeit one with particular expertise, or formulating 
and executing policy in its own right. Even where its role is 
advisory, as is the case in relation to monetary policy, its advice, as 
the Wilson Committee pointed out, may be sufficiently authoritative 
to determine policy.” This in turn raises the possibility either of 
the Treasury being accountable for matters which it does not 
control, or of there being no accountability at all. 

So far as the position of the Treasury is concerned, the Radcliffe 
Committee said of the relationship between government and the 
Bank that it was “not easy to describe in formal language with any 
great precision.”” In similar vein the Wilson Committee described 
the relationship as “a mixture of statute and convention which, like 





Sayer, The Bank of England 1891-1944, Vol. 1, (1976) 235. 
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Committee on the Nationalised Industries, Bank of England (H.C. 258; 1969) paras. 21, 
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other working relationships, is unlikely ever to remain static.” 
The Bank of England Act gives the Crown the power to. appoint 
the court of directors‘ and the Treasury a power, which has never 
been exercised, to give the Bank directions in the national interest. 
The principle of the’ bank’s subordination to the Treasury in 
matters: involving the national interest is thereby clear. However, 
section 4(2) of the Act which entrusts the management of “the 
affairs of the Bank” to the court of directors, and the fact that 
originally the Bank was not obliged to publish accounts, have been 
used in support of the additional proposition that there is an area, 
the affairs of the Bank, within which‘ the Bank enjoys either 
complete independence or independence subject to Treasury control 
only in the event that it shows any sign of wanting to conduct: a 
policy independent from, and in Contradiction to, the policy of 
government. T3 

It is of course within this area that the responsibility of ‘the Bank 
for the good order of the financial system falls. However, unlike its 
role in relation to monetary policy which was also treated initially 
as part of the affairs of the Bank, the pressure towards the 
assertion of Treasury control has not been so readily apparent. 
Consequently the Bank may enjoy considerably greater freedom of 
action in this area as the Johnson Matthey affair clearly illustrates. 
In mounting the rescue operation the Bank’s view appears to ‘have 
been that its conventional responsibility for the good order of the 
financial system, together with the fact that the funds which it 
contributed towards the rescue derived from its own banking 
operations, gave it effective freedom to act without reference to 
the Treasury. So much so that the Chancellor of the Exchequer 
was only consulted about .the rescue at a late stage and was not 
informed of a subsequent deposit of 100 million pounds placed: by 
the Bank with Johnson Matthey. The Bank’s view was initially 
endorsed by the Chancellor of the Exchequer at a time when he 
was unaware of the deposit. “As for the funds, my approval was 
neither sought nor required.” Later, however, when the deposit 
became public knowledge, the views of the Treasury and the Bank 
underwent some change. According to the Chancellor, . I do 
think that I should have been told at the time; and that is ‘accepted 
by the Governor of the Bank of England and, indeed, by the bank 
generally.”” 

It remains to be seen whether this change marks the. beginning 
of a more far-reaching extension of Treasury control over this 
aspect of the Bank’s activities and a further reduction in the scope 
of its “affairs” comparable to that which has taken place in relation 


74’ Op. cit. para. 1263. 
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to monetary policy. The problem, however, is not -confined to 
banking, but extends across the whole range of the Bank’s 
involvement in the regulation of the financial system. Indeed, the 
tenor of the Treasury’s evidence to the Wilson Committee was that 
it looked at regulation through other departments and institutions, 
and the emphasis has been very much on co-ordinating relations 
between the Bank and the Department of Trade and Industry, 
rather than the Treasury, through the establishment. of the Joint 
Review Body which is responsible jointly to the Secretary of State 
and the Governor of the Bank.” 

Turning to the question of accountability, the Bank is subject to 
less parliamentary scrutiny than it would be were it a department 
such as the Department of Trade and Industry headed by a 
minister responsible to Parliament. Until 1968 such parliamentary 
scrutiny as did obtain was through ministers, but the Bank being 
treated in the same, manner as the nationalised industries, 
accountability was confined to those matters over which ministers 
had powers, and did not extend to matters of day-to-day 
administration.” The Bank itself, as we have noted, did not publish 
accounts, and according to the Radcliffe Committee its annual 
report was a byword for meagreness.® The position in this respect 
has improved: the Bank’s annual report is now fuller, and 
incorporates a report on the exercise of its powers under the 
Banking Act 1979, and accounts have been published since 1971. 
These changes are traceable to a recommendation by the Select 
Committee on the Nationalised Industries within the order of 
reference of which the Bank was first brought in 1968, albeit many 
of its functions were excluded. As an “associated public body” the 
Bank is now subject to examination by the Treasury and Civil 
Service Select Committee. 

This increase in the scope for scrutiny, coupled with the 
abandonment of the earlier restrictions on the scope of select 
committee investigations, at a time when the Bank’s responsibilities 
have increased, is of obvious importance in providing a means of 
reducing the opaqueness of relations between the Bank and 
government, thereby ensuring that the authorship of decisions is 
not concealed and that lines of responsibility do not become 
blurred. Nevertheless problems of accountability remain as is again 
illustrated by the Johnson Matthey affair. The Bank was accountable 
to the Treasury, and through the Treasury to Parliament, for the 
shortcomings in the exercise of its supervisory powers under the 
Banking Act 1979 which the affair revealed. This ‘much is 
straightforward, although no heads have rolled as a result. In 
mounting the rescue, however, the Bank was acting outside the 
framework of the Act, which makes no provision for rescues, and 


78 The Wilson Committee, Second Stage Evidence Vol. 5 (1979), p.69. 
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in so doing was effectively accountable to no-one. This lack of 
accountability was underlined by its failure to inform the Chancellor 
‘of the Exchequer of the deposit of 100 million pounds with the 
result that he unintentionally misinformed the House of Commons 
about the extent of the Bank’s financial commitment to Johnson 
Matthey. This problem can only be overcome, however, if the 
uncertainties about the extent of Treasury control which, as we 
saw, lie at its root, are also addressed and resolved. 


SELF-REGULATION AS ACCOUNTABILITY 


We noted above the extent to which the structures of control 
devised in relation to self-regulation diverge from the normal 
pattern of powers vested in a minister responsible for their exercise 
to Parliament. This leads us on to consider the extent to which 
self-regulatory associations themselves may be described as 
accountable. . 

There is of’ course, one respect in which they always have been 
potentially accountable, namely to their own members. It was 
because of the power they exercised over their members that 
Selznick argued that they should betreated as governmental, which 
in turn raises the question of their accountability. Evan’s distinction 
between democratic and undemocratic legal systems is. relevant 
here. He suggested that a democratic legal system, be ‘it public or 
private, was characterised by the separation of powers, procedural 
due process and the consent of the governed.’ When the last of 
these characteristics is present “the laity of' the social system” is 
afforded ‘a power of veto exercisable principally through the 
electoral system.* Applying this analysis to the associations 
examined here, it is the case that the membership of their. governing 
bodies are mainly elected by their members. Of the Council of the 
Stock Exchange’s 52 members, 46 are:elected by a ballot -of the 
members, while 12 of the I.B.R.C.’s 17 members are elected by 
registered insurance brokers. Additionally, accountability to the 
membership may be secured by vesting the power to make: rules in 
the membership for certain purposes, and hence not exclusively in 
the governing body, or by subjecting the making of rules'to the 
need -for confirmation by the membership. The Lloyd’s Act 1871 
offered an extreme example whereby the whole of the legislative 
function was kept from the governing body and confined to general 
meetings-of. the membership; under the 1982 Act it is transferred 





81 «Public and Private Legal Systems” in Evans (ed.), Law and Sociology (1962), 
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to the Council, but the membership retain the power to revoke by- 
laws made by them.® 

However, the striking feature of self-regulation over the last 15 
years is the extent to which it has been re-defined to encompass 
the public interest, the interests of users as well as practitioners, of 
non-members as well as members. Self-regulation itself has come 
to carry connotations of accountability. The re-definition of self- 
regulation in this way can of course be seen as a means of fending 
off greater government control, and as providing a justification for 
the continued autonomy of associations. The forms of accountability 
which have emerged, however, may be equally applicable to 
associations which owe their existence to governmental persuasion 
and which are in this sense creations of government. 

The idea of self-regulation as accountability covers a number of 
different forms of accountability. At its simplest it involves the 
provision of information about the activities of the association. The 
Stock Exchange, for example, provides an immeasurably greater 
amount of information about its activities than it did 15 years 
ago, and, according to the Wilson Committee, self-regulation 
generally should become as open as possible “so as to demonstrate 
its fairness and effectiveness.” In line with this emphasis the 
White Paper states that the Government will expect the Boards “to 
foster public awareness of their existence and their activities.”® 
Allied to the provision of information is consultation with users 
and consumers of the facilities and services provided by the 
association and its members. Under pressure from major users, 
principally over the level of commissions, the Stock Exchange in 
1975 established a Chairman’s Liaison Committee made up of nine 
representatives of market users and three other members of the 
financial community to act as a forum for the discussion of issues 
of general concern, and the more recent changes, according to the 
Secretary of State, are designed to “to allow the influence of Stock’ 
Exchange users to be felt at the centre of policy-making in the 
exchange. ”®” 

An alternative or additional method of taking outside opinion 
into account, while at the same time trying to inspire confidence 
that associations are motivated by wider considerations than the 
sectional interests of their members, involves the appointment of 
lay members to their governing bodies. Following the agreement 
with the Government, five lay members have been appointed to 
the Council of the Stock.Exchange, and, under the terms of the 
agreement, outsiders will eventually constitute 25 per cent. of the 
Council’s membership. Lay members are appointed by the Council 
Ne a ee 
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with the approval of the Governor of the Bank of England, the 
requirement of the Bank of England’s approval being designed to 
inspire confidence that the lay members are indeed independent. 
The Council of Lloyds consists of 24 members and three outsiders 
appointed by the Council and confirmed by the Governor of the 
Bank of England.® Five of the I.B.R.C.’s 17 members are 
appointed by the Secretary of State,® and, according to the Wilson 
Committee, seven of the C.S.I.’s 21 members can be classed as 
independent, including three lay members appointed by the 
Governor of the Bank of England as representatives of the 
individual investor. and the wider public interest.” The White 
Paper is silent on the composition of the governing councils of the 
self-regulatory organisations, but, as we have seen, one of the 
criteria to be met by the Boards will be that their constitutions give 
their governing councils adequate independence from the sectional 
interests of those authorised.”! 

The penultimate form of accountability involves the provision of 
mechanisms for the settlement of disputes between members and 
outsiders. The lead in this respect again belorigs to the Stock 
Exchange which from “its early days ... considered complaints 
from clients against their members and enforced the same high 
standards as it did in dealings between members.”*” Undoubtedly it 
did so partly for the self-interested reason that it wanted to shield 
its own rules from too close judicial scrutiny, but again the device 
is of more widespread potential application.. In its response to 
Professor Gower’s Report, the C.S.I. suggested that there could be 
an appeal to an ombudsman on the way disputes had been dealt 
with once the normal procedures set up by a self-regulatory agency 
had been exhausted.” One possible model for such an appeal is 
provided by the insurance ombudsman, a model which it is 
-proposed to follow in relation to banks. The White Paper refers to 
the complaints procedures of self-regulatory organisations without 
further elaboration; but one of the criteria to be met by the new 
Boards will be that effective procedures are provided for handling 
complaints against investment businesses. 

All of these, it should be stressed, are weak forms of 
accountability. With the exception of the last they imply no 
restriction on an association’s freedom of action, only that it should 
take outside interests into account. The same is not necessarily true 
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§ Insurance Brokers (Registration) Act 1977, Sched. 1. 

* Op. cit. para. 1191-1192. The Committee recommended that the number of 
independent members should be increased, a proposal which was rejected by the C.S.I.: 
Third Annual Report (1981), para. 9. 

5»! Supra. See also the Gower Report, op. cit. paras. 6.17(f) and 6.33, and the C.S.I.’s 
Sixth Annual Report (1984), para. 37. 

% Morgan and Thomas, op. cit. 166. On the position today see the Wilson Report, op. 
cit. para. 1136. The City Capital Markets Committee has suggested that the procedure 
should be better publicised so that small investors are more aware of it. 

% Sixth Annual Report (1984), para. 37. 


166 THE MODERN LAW REVIEW [Vol. 49 


of the final form of accountability, namely membership of bodies 
such as the C.S.I. or recognition by the proposed Boards. Thus the 
Wilson Committee was of the view that the C.S.I. represented an 
“undoubted improvement” on the extent of the Stock Exchange’s 
public accountability: changes could not be made without the 
C.S.I.’s approval, it would be able to press for changes, and it 
would be able to subject the Exchange to the “continual informed 
scrutiny which is necessary if non-statutory regulation is to command 
general acceptance”.™ That the relationship between the C.S.I. 
and its member associations has not developed in this way seems 
clear. Professor Gower described it as “not yet very effective” and 
in relation to the Stock Exchange, as “to some extent ... its 
partner and dependent,”® although against the uncertainties in its 
relationship with the Exchange it should be pointed out that it 
succeeded in imposing rules on members of the Accepting Houses 
Committee to which they were initially opposed.” Whether the 
S:I.B. and M.I.B. will represent an increase in accountability in 
this sense remains to be seen. Clearly, one of the acid tests will be 
whether they do. 


CONCLUSION 


The growth of what may be termed the public interest in the 
financial services sector has led to a number of developments 
which have ‘been the subject of this paper. It has led to a 
considerable extension of self-regulation, partly encouraged and 
prompted by government. It has also led to an as yet limited 
extension of controls over self-regulation. In part these controls do 
not depart from the conventional pattern of controls exercisable by 
ministers responsible to Parliament, but they also involve the 
development of new and indigenous forms of accountability. The 
insufficiency of accountability suggested by I.B.R.O. has .been 
responded to therefore not solely by the extension of government 
controls but also by the development of alternative forms of 
accountability, and these go some way towards explaining the 
continued durability of self-regulation. 

These developments raise two questions. The first is the question 
of whether the external controls, including governmental control 
exercisable over self-regulation are sufficient, or whether a system 
has evolved which is slanted heavily towards indigenous forms of 
accountability, and which, including the Bank of England within 
the scope of the system as one of its chief architects, is substantially 
isolated from the party political pressures which in other contexts 
have been treated as fundamental to the development and execution 
of policy. Opinions on this question are likely to differ, but of 
crucial importance in this regard and in ensuring that government 


% Op. cit. para. 1168. 
% Disc. Doc., op. cit. para. 6.03. 
% Supra. 
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is not enabled to exercise power without responsibility, are the 
opportunities to call it to account outlined above and the use which 
is made of them.” Secondly, as already noted, the indigenous 
forms of accountability are weak and the temptation is thus to 
dismiss them as of little significance, albeit they are perfectly 
consistent with the concept of accountability advanced by the 
Wilson Committee in relation to the Bank of England, namely 
“that it should be obliged both to give an account of its stewardship 
and to ‘publish enough information for its performance to be 
evaluated by the public and their representatives in Parliament.”* 
This temptation should be resisted because it would be inappropriate 
to concentrate upon traditional patterns of accountability when the 
forms of government to which they relate have ‘been themselves 
rejected as unsuitable in this area. The devices examined here, 
despite ‘their weaknesses, clearly do form an important part of the 
emerging pattern of accountability. As such they may be described 
as necessary, but not’a sufficient condition of overall accountability.” 


POSTCRIPT 


Sincé this paper was completed the Financial Services Bill has 
been published in implementation of the proposals contained in the 
White Paper.’ Contrary to the White Paper’s proposals, á single 
Board is to be set up for the regulation of investment businesses 
based on the already established Securities and Investments Board 
and the Marketing of Investments Board Organising Committee. 
There are likely to be five recognised S.R.Os. The Panel on Take- 
overs and Mergers has resumed its position as an independent 
organisation following the demise of the C.S.J. in October 1985. 
The C.S.I.’s remaining functions have been transferred to the 
S.L.B. Amendments to be made to the Financial Services Bill will 
confine the scope of the I.B.R.C. to non-investment insurance 
business. 

ALAN C. PaGe* . 





” Hague, Mackenzie and Barker are sceptical about the scope for accountability in the 
absence of greater openness, op. cit. at 371. 

%8 Op. cit. para. 1287. 

9 Hague, Mackenzie and Barker, op. cit. 30-31. 

* Professor of Public Law, University of Dundee. This is a revised version of a paper 
presented at an ESRC Law and Economics Seminar on Regulation in Oxford in April, 
1985. I am grateful to Dr. R. B. Ferguson for his comments on it." ~ 


EXPERT SYSTEMS IN LAW: 
A JURISPRUDENTIAL APPROACH TO 
ARTIFICIAL INTELLIGENCE AND LEGAL 
REASONING 


THE purpose of this paper is to offer a general introduction to the 
field of Artificial Intelligence and Legal Reasoning. More 
specifically, the topic of Expert Systems in Law is addressed, and 
one approach to the construction of these systems is advocated. In 
Section I, possible motivations for building expert systems in law 
are noted. In Section II, the terms artificial intelligence and expert 
systems are discussed resulting, in Section III, in a characterisation 
of expert systems in law. In Section IV, current projects in artificial 
intelligence and legal reasoning are briefly surveyed and the idea of 
introducing jurisprudential rigour to the process of building expert 
systems in law is first advanced. This notion of using legal theory 
as a point of departure in the construction process is developed in 
Section’ V in a discussion of the concepts of legal knowledge 
acquisition, legal knowledge representation and legal knowledge 
utilisation. In the concluding Section VI, directions for further 
research in this field are identified and an interdisciplinary research 
project, currently being conducted at the University of Oxford, is 
described. 

Although this essay is intimately concerned with an aspect of 
computer science, it is intended that the bulk of it will be 
comprehensible to those who have no knowledge of the new 
technology. For it is generally not necessary for the lawyer or legal 
theorist to understand the computer and appreciate’ the intricacies 
of logic and mathematics as does a computer scientist, a computer 
engineer, logician or mathematician. For the purposes of examining 
possible functions of computers in the legal world, the lawyer need 
only familiarise himself with certain crucial matters, such as the 
potential, the limitations, and the dangers of their introduction to 
legal practice and research. 


I 


The first 25 years of research into the application of computer 
technology to the law were devoted largely to the development of 
what are generally, but, it shall be argued, misleadingly, termed 
legal information retrieval systems. 

Many legal practitioners and academics are now familiar with the 
operation and capabilities of these systems, the best known of 
which in the United Kingdom is LEXIS. While the precise sequence 
of operations to be followed in their actual use varies from system 
to system, ordinarily the user operates through a terminal and 
having initially executed various preliminary instructions in order 
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to gain access to the system, then enters one or more keywords, 
that is, ‘words he considers to be important for, and relevant to, his 
inquiry. The computer then compares these keywords with ‘the 
concordance of the full-text (or perhaps only head notes) of that 
section of the database in which the user has chosen to search. 
(The concordance is an alphabetical index of almost all the © 
database’s words and their addresses.) Seconds later, the number 
of occurrences of the selected keywords in the material searched 
appears on the screen. If that number is too great to be easily 
managed or too small to be of assistance, then the search can be 
modified by entering additional or alternative keywords or by the 
addition of further conditions. When the number is ‘deemed 
convenient, the computer can be instructed to display them on the 
screen in one of a variety of ways, first, perhaps, by presenting 
those parts of the text that contain the keywords and then, if the 
user so chooses, by exhibiting the full-text itself. After browsing 
the user may then instruct the computer to print out any desired 
portions of text. 

In order to appreciate their various shortcomings, it is necessary 
to have a rudimentary understanding of certain key aspects of 
these systems’ operation. One of the first steps in their construction 
is the creation of a database which involves the loading of selected 
materials (for example, statutes and case-reports) into the 
computer’s memory, utilising it as a sort of library. This source 
material may be stored on a full-text, abbreviated-text or head- 
notes basis. At this stage when the legal material is input, the 
system assembles its concordance. While in operation, the system 
identifies and then matches the string of characters (that constitutes 
the keyword), with this concordance. In more complex search 
requests, involving several keywords and connectors (for instance, 
the disjunctive connector, or, and the conjunctive connector, and) 
the system compares the addresses of these words in a fashion 
stipulated by the relationships established through the use of the 
connectors. The occurrence of the keyword(s) in the full text (or 
‘head notes) of documents, therefore, is the determinative factor 
with regard to the relevance, or otherwise, of the data retrieved. 

While it is now generally accepted that computers can be used in 
the way just-outlined as highly efficient tools for the recovery of 
legal material, many believe, nevertheless, that this criterion of 
relevance implicit in the systems is unsatisfactory. As a result, it is 
argued, many searches deliver an excess of irrelevant documents or 
fail to produce the bulk of those relevant texts that are in fact 
stored within the database.! To overcome this shortcoming, some 


1 In the LEXIS Handbook (1981), for instance, it is pointed out (p.24) that a 
hypothetical researcher who had intended to retrieve data containing the words executor 
and executrix, having entered the search request “execut!” would be confronted not only 
by texts carrying those terms he was looking for, but also those holding execute, 
execution, and executive. (The use, in this example, of the exclamation mark, known as 
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have endeavoured to develop other methods of searching stored 
documents (for example by citation vectors)? remaining, nonetheless, 
within the paradigm of what we shall term legal database systems 
(see Section III). Others, however, with a similar goal in mind— 
that of improving the performance of computer systems used to 
recover legal material—have sought to examine the possibility of 
knowledge-based systems in law. 

Still others, for an entirely different reason, have also been 
motivated to the investigation of knowledge-based systems. This 
last group subscribe to the view that the so-called legal information 
retrieval systems are of minimal utility to the majority of practising 
lawyers whereas systems that could hold the kind of heuristic 
knowledge contained in such materials as practitioners’ texts and 
handbooks, might, in contrast, prove to be of inestimable practical 
value. 

There has, then, been a gradual appreciation by many workers 
in the field that it is now necessary to attempt to develop computer 
systems in law that can be said to embody knowledge, and even 
exhibit intelligence. Achievements over the last twenty years, in 
the branch of computer science referred to as Artificial Intelligence 
(A.I.), have perhaps now provided the appropriate technological 
framework within which the construction of such knowledge-based 
systems in law might now be undertaken. Indeed, although similar 
such systems were anticipated by Lee Loevinger in 1949,* and by 
Lucien Mehl in 1958,° it is unlikely that their aspirations would 
now be receiving such serious consideration but for the apparently 
stunning advances that have been made recently by computer 
scientists involved with A.I. 


Il 


Perhaps the most intellectually stimulating issue to have arisen 
from the advent of computer technology concerns the idea of 


the super-universal character, results in the computer searching its concordance for all 
strings of characters with the prefix execut). Another interesting example given (p.12) 
indicates how relevant texts may be missed: the user who entered the keywords 
“warehouseman’s lien” would miss some of those cases where that concept is referred to 
as warehouseman’s possessory lien, lien of a warehouseman, warehousekeeper’s lien or 
warehouse keeper’s lien. It can be forcefully argued, of course, that many of the alleged 
deficiencies of systems such as LEXIS are in fact no more than users’ inability to 
formulate suitable search requests. i 

? e.g. Colin Tapper, An Experiment in the Use of Citation Vectors in the Area of Legal 
Data NORIS (36) (1982). : : 

3 For evidence of the contention that many lawyers have less need for access to 
primary legal sources than to lawyers’ “know-how,” see generally Lawyers and Technology 
(The Slot Report), The Report of a Study of the Use of Technology by Solicitors (1983) 
and particularly pp.33-34, pp.36-40, and p.124. 

* “JURIMETRICS—The Next Step Forward” in 33 Minnesota Law Review (1949) 
456-493. - - 

5 “Automation in the Legal World—from the Machine Processing of Legal Information 
to the ‘Law Machine’” presented at the National Physical Laboratory Symposium No. 10. 
entitled Mechanisation of Thought Processes. (Volume II). Proceedings of a Symposium 
held at the National Physical Laboratory on November 26-27, 1958. pp.756-779. 
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artificial intelligence.© This topic has attracted comment from 
exponents of many diverse disciplines. Many problems of philosophy ` 
of mind and of cognitive psychology, for instance, are now being 
contemplated in a fresh context, relating them to this novel 
possibility of imbuing a machine, a computer, with artificial 
intelligence. As a result, much debate on A.I., pertaining as it 
does to the metaphorical relationship between man and machine, 
can hardly be regarded as an unfamiliar province of academic 
inquiry. For Western philosophers have puzzled over the nature of 
intelligence and related concepts for countless centuries and, more 
recently, even prior to serious A.I. work of any kind, intelligence 
had been under thorough experimental and theoretical scrutiny by 
cognitive psychologists. While many of the issues that are discussed 
under the rubric of A.I. are of intense interest to representatives of 
certain academic disciplines, it is sufficient for those concerned 
with A.J. and legal reasoning to characterise A.I. in a fashion that 
avoids the many conceivable philosophical, psychological and 
linguistic technicalities. 

In our present context, the term artificial intelligence can perhaps 
best be regarded not as derived, by-analogy, fromthe rigorous 
conceptions of philosophers, psychologists and linguistic scientists, 
but as a label used to refer to what it seems that certain computer 
systems possess to some degree. Such systems, having been so 
designed and constructed to perform those tasks and solve those 
problems that together if performed by human beings are taken by 
us to be indicative of intelligence, can be said to exhibit Artificial 
Intelligence. On this account, then, the term artificial intelligence 
connotes a prima ‘facie intelligence and this designation, while 
perhaps lacking in philosophical rigour, serves simply as an 
explanatory, and metaphorically framed, classification.” Of course, 
the term artificial intelligence might most realistically be regarded 
not as a label to be appended without due regard to time; for A.I. 





6 Despite the current profusion of interest in A.I., there seems to be some confusion 
over the precise date that the term was introduced into our vocabulary. In The Times 
(September 6, 1983, p.8) it was claimed that John McCarthy, of Stanford University, 
coined the phrase in 1958, whereas Feigenbaum and McCorduck assert, with less 
conviction, in The Fifth Generation (1983), that the name was invented “around 1956” 
(p.38). Many theorists are not impressed by this choice of terminology anyway, often 
finding it objectionable bécause it allegedly deprecates a dignity to be associated with 
human intelligence. It is not clear, however, which constituent word is the offending unit, 
for some adopt machine intelligence as a substitute epithet while others seek to employ 
the expression artificial thinking as a more appropriate appellation. In any-event, the 
actual label appended is of little consequence: attention might more fruitfully be paid to 
the manner in which the term is used and to the problems created by, and the theories 
discussed in relation to, the concept of A.I. 

7 We are, therefore, not directly concerned here with the core A.I. question of 
whether machines can meaningfully be said to think. The expert systems in law dis- 
cussed in this paper will be no more capable of thinking, in the sense of having cognitive 
states, than legal textbooks. On machine thought, see A.M. Turing, “Computing 
Machinery and Intelligence” Mind, Vol. LIX, No. 236 (1950), Ned Block, “Psychologism 
and Behaviourism” Philosophical Review, January 1981, pp.5-43, Douglas Hofstadter 
and Daniel Dennett (eds.), The Mind’s I (1982). 
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research can also be seen as no more than sustained attempts to 
program computers to exhibit forms of intelligent Delon ior 
the production of which we do not seem today to have the 
necessary computational knowledge. D 

There are many tasks that computer scientists are currently 
endeavouring to program computers to perform which are deemed 
to result in artificially intelligent computer behaviour: the 
understanding and translation of natural language (Natural Language 
Processing); the understanding of the spoken word (Speech 
Understanding); the recognition of images and objects of the 
physical world (Vision and Perception); the playing of complex 
games such as chess (Game Playing); learning from examples and 
precedents (Machine Learning); the writing of programs, that is, 
computer programs that can themselves generate programs 
(Automatic Programming); the sophisticated education of human 
users (Intelligent Computer-aided Instruction or Tutors); intelligent 
problem-solving and reasoning (Intelligent Knowledge-Based Sys- 
tems (I.K.B.S.) or Expert Systems). Moreover, attempts to build 
intelligent robot systems (Robotics), and the study of the human 
mind using the computer as a means of testing hypotheses and 
modelling human behaviour, that is, using what is commonly 
referred to as the Computational Metaphor, are also considered to 
be contributions to the study of A.I.8 

The particular aspect of A.I. from which the legal profession 
may well benefit is often regarded as the applied branch and is 
usually referred to as Intelligent Knowledge-Based Systems 
(I.K.B.S.). These are systems that contain representations of 
knowledge which can be deployed in the solving of given problems. 
Expert Systems (despite the fact that this term is often considered 
to be synonymous with I.K.B.S.), are, more precisely, a type of 
I.K.B.S. Expert systems are computer programs that have been 
constructed (with the assistance of human experts) in such a way 
that they are capable of functioning at the standard of -(and 
sometimes even at a higher standard than) experts in given fields. 
They are used as high-level intellectual aids to their users; this 
explains their alternative epithet: intelligent assistants. They differ 
from 1.K.B.S. in that the latter may recognise speech, perceive 
images ‘or indeed solve problems in a fashion that undoubtedly is 
dependent on knowledge yet that requires no particular human 
expertise. Only those I.K.B.S. that embody a depth and richness 
of knowledge that permit them to perform at the level of an expert 
in a particular (and normally highly specialised) domain, therefore, 
ought then to be designated expert systems. 


8 On artificial intelligence in general, see Patrick Winston, Antificial Intelligence (2nd 
ed., 1984), N. J. Nilsson, Principles of Artificial Intelligence (1980), J. E. Hayes and D. 
Michie (eds.), Intelligent Systems (1983), Edward Feigenbaum and Pamela McCorduck, 
Re Fifth Generation, op. cit. supra, note 6, Michie and Johnston, The Creative Computer 

1984). 
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The above characterisation of expert systems, however, requires 
considerable refinement in terms of various attributes that are 
generally expected of them (although there is some confusion even 
amongst computer. scientists over what programs can correctly be 
termed expert systems).° Expert systems are usually: (1) transparent, 
which means that they can generate explanations of the lines of 
reasoning that lead them to their conclusions; (2) heuristic, by 
which is meant they reason with the informal, judgmental, 
experiential and often procedural knowledge that underlies expertise 
in a given field (as well as with the more formal knowledge of the 
domain in question); and (3) flexible, a term that refers to the 
ability of these systems to allow, without any great difficulty, 
modifications to their knowledge bases, that is, to their stores of 
knowledge. l 

Further insight into’ expert systems can be’ gained through 
appreciation of the three major research issues in this wing of 
computer science."' First; there is the matter of knowledge 
acquisition. Work on this topic addresses the manner in which the 
requisite knowledge, particularly the heuristic knowledge, can be | 
extracted from human experts, and then articulated with a view to 
representing it in the system. Secondly, is the issue of knowledge 
representation, which concerns the ‘techniques to be adopted in the 
process of restructuring the body of knowledge of a particular 
domain so that it can be represented as data structures within the 
computer’s memory. This has to be done in a fashion that not only 
facilitates subsequent alterations to the knowledge base, but also 
makes for easy access during the problem-solving routines. Further, 
this representation is required to-be a configuration faithful in 
meaning to the original corpus of knowledge. Thirdly, is the 
question of knowledge utilisation. This pertains to the inference 
procedures, that is, to the methods of reasoning, to be used by the 
system in the process of problem-solving. For all expert systems 
require an inference engine, the mechanism by which the knowledge 
base interacts with the data relating to any problem at hand, so 
that conclusions may be drawn. The person whose role it is to 
build expert systems, and, therefore, to consider appropriate 
methods of knowledge acquisition, representation and utilisation’ in 
respect of any project with which he may be concerned, is known 
as the knowledge engineer. . l 


? See Bruce G. Buchanan and Richard O. Duda, Principles of Rule-Based Expert 
Systems (Stanford University, Report No. STAN-CS-82-926), p.1. On expert systems 
enerally, see Frederick Hayes-Roth, Donald A. Waterman and Douglas B. Lenat 
eds), Building Expert Systems (1983), D. Michie (ed.), Introductory Readings in Expert 
Systems (1982), D. Michie (ed.), Expert Systems in the Micro-electronic Age (1979). See 
also the Department of Industry,-A Programme for Advanced Information Technology 
(The Alvey Report) (1982), pp.32-35. 

° See Principles of Rule-Based Expert Systems, op. cit. supra, note 9, p.1. oe 

™ See Intelligent Systems, op. cit. supra, note 8, pp.37-55. Also The Fifth Generation, 
op. cit. supra, note 6, Chap. 3. 
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Applications of expert systems have been many and various.” 
Arguably the first sustained, and ultimately successful, work in this 
field, was initiated in 1965. This was the DENDRAL project, 
carried out at Stanford University and inspired by one of the 
fathers of A.I., Edward A. Feigenbaum. By harnessing the formal 
and heuristic knowledge both of Joshua Lederberg (a professor of 
genetics and Nobel laureate), and of Carl Djerassi (a physical 
chemist renowned for having invented the birth control pill), 
Feigenbaum wrote a program that can infer the molecular structure 
of an unknown molecule given the mass spectroscopic data that 
would normally be available to a physical chemist engaged in such 
a task. The system’s capabilities in this sphere are now said to 
exceed those of any single human being (including its designers), 
and it is used in university and industrial environments throughout 
the world. Another expert system, PROSPECTOR, functions as 
an intelligent assistant for geologists by offering advice on the 
location of ore deposits based on geological data. As a direct result 
of its advice (its knowledge base contains the heuristic and formal 
knowledge of scientists of the U.S. Geological Survey), it is 
” claimed that a molybdenum find, valued at one hundred million 
dollars, was made in 1982. 

Perhaps the most widely known expert systems are those that 
perform medical diagnoses. MYCIN, for instance, a system 
developed at the hands of a doctor-cum-computer scientist, Edward 
H. Shortliffe, provides consultative advice on diagnosis and 
antibiotic therapy for infectious diseases such as blood infections 
and meningitis. CADUCEUS (formerly INTERNIST), performs 
-diagnoses (at a level of expertise that permits it to cope with the 
case studies of the Clinical Pathological Conferences), in the field 
of internal medicine, 80-85 per cent. of which domain is represented 
in its knowledge base. Finally, CASNET diagnoses, and advocates 
therapeutic measures for, the disease ‘process of glaucoma, doing 
so in a fashion, it is averred, that opthamologists have acclaimed to 
be akin to that of an expert in the field. a 

Inspired by such successes, it is likely, some lawyers have 
suggested the possibility of “legal diagnostics”! and expert systems 
for lawyers,* while various computer scientists, flush with their 
colleagues’ achievements, have turned to the domain of law in 
order that they might widen their range of conquests. 


MI 


Based on the foregoing, we might expect expert systems in 
(substantive) law, meaningfully so-called, to correspond to the 


12 For details, see Building Expert Systems, op. cit. supra, note 9, and Avron Barr and 
Edward Feigenbaum (eds.), The Handbook of Artificial Intelligence Vol. 2 (1982). 3 

B Simon Chalton, “Legal Diagnostics” in Computers and Law, No. 25, August 1980, 
pp.13-15. f 

4 Bryan Niblett, “Expert Systems for Lawyers” in Computers and Law, No. 29, 
August 1981, p.2. 


Mar. 1986] EXPERT SYSTEMS IN LAW 175 


following tentative characterisation. They are computer programs 
that have been written with the aid of legal experts in particular, 
-and usually highly. specialised, areas of law. (Systems lacking the 
specialisation requirement, yet possessing the other expert systems’ 
attributes mentioned in the previous section, we might more 
correctly term I.K.B.S. in law.) These expert systems are designed 
to function as intelligent assistants in the process of legal problem— 
solving (and.can also be used as teaching aids). The users of sich 
systems are intended to be general legal practitioners, who,. when 
faced with legal problems beyond their range of experience and 
knowledge, rather than always having -to turn to appropriately 
qualified legal specialists, may instead consult their expert systems 
in law. Such systems ask questions of their users and guide them 
through the problem-solving process, utilising the embodied 
heuristic and formal knowledge of the experts who assisted in their 
design. Moreover, these systems offer explanations for their -lines 
of reasoning and may be required to provide authority for all 
assertions made and conclusions drawn.’ a 
However, althòugh there are several claims of existing expert 
systems in law, close examination of the documentation of the 
systems invariably reveals these pronouncements to be exaggerated. 
Phillip Leith, for instance, has suggested that-his “legal expert 
system, E.L.I., produced at the Open University is not only -the 
first legal expert system but one of the few demonstrablé expert 
systems in the U.K.”!6 E.L.I. is indeed a significant program, but 
according to the paper from which that quotation was taken, it is 
not ‘transparent, it does not offer explanations for its lines of 
reasoning (although Leith intends, in the future, to add this facility 
to his system). More importantly, E.L.I. does not reason with legal 
experts’ heuristic knowledge. The domain of application of E.L.I. 
is part of the law of the United Kingdom relating to supplementary 
benefits, chosen because of its simplicity which allowed Leith (not 
himself trained in law) to “become ‘expert’ in it.” The system was 
not constructed, therefore, with the assistance of a legal expert, 
there could not have been any inclusion of experts’ heuristics, and 
this factor might incline us to doubt whether the designation 
“expert system” is appropriate. Moreover, if a non-lawyer could, in 
a fairly short period, develop expertise in an area of law, then we 





15 In-a sense, the forerunners of A.I. knowledge-based systems in law (see below) are 
the computer-aided instruction in law systems, by means of whose programmed 
instructional techniques, it is said that “the computer can track a student through the 
process of analysing and solving problems.” See Roger Park. and Russell Burris, 
“Computer-Aided Instruction in Law: Theories, Techniques and Trepidations” in 
American Bar Foundation Research Journal, Winter, 1978, No. 1, pp.1-50, at p.42. 
While these C.A.I. systems can be regarded as bridging the conceptual gap betwéen 
database and knowledge-based systems (see below) it is, without doubt, the techniques of 
A.I. that provide the most promising means of developing thoroughgoing knowledge- 
based systems in law. _ : 

-16 See “Cautionary Notes on Legal Expert Systems” in Computers and Law, No. 40, 
May 1984, pp.14-16. 
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might justifiably query whether that chosen area is indeed a 
suitable domain of application. For the chosen legal domain ought 
to be one whose problems do indeed require expertise (normally 
acquired over many years), and not relatively brief research, for 
their resolution. This is not to belittle Leith’s achievements, for he 
was clearly working with limited resources. Where possible, 
however, legal knowledge engineers should strive to consult 
extensively with legal experts, and pay heed to the admonition 
expressed in Building Expert Systems: “[it] is very easy to be 
deluded into thinking one knows a great deal about the domain” 
but “(rjemember: the expert became one only- after years of 
training and experience.” ! 

It is clear, however, that when fully operational expert systems 
in law of the type envisaged above are developed (as seems likely) 
then the output of these systems will be of a very different nature 
to that of the legal information systems mentioned at the start of 
this paper. In truth, we might question whether these latter 
machines do indeed offer us “information” about the law. Much 
confusion in this field, as indeed in many others, has been 
occasioned by the ambiguity of the term information, a concept in 
relation to which two radically diverging analyses are often offered 
by information theorists. On one account, information can. 
(logically) come about only subsequent to the operation of the 
interpretative processes of some cognitive agent on some more 
basic raw material. In law, Professor Bryan Niblett seems to 
defend this thesis.” He contends that computerised legal informa- 
tion retrieval systems, such as LEXIS, are not, strictly, information 
retrieval systems at all. Rather, Niblett argues, these are “document” 
retrieval systems, because in any search session a user is provided 
with texts of possibly relevant documents and not with a solution 
to the problem that he is investigating. 

Proponents of the other school of thought in information theory 
maintain that advocates of the first confuse the notions of 
information and meaning. If this conceptual error is corrected, they 
argue, then information can be regarded, in the words of 
Dretske, “as an objective commodity, something whose generation, 
transmission, and reception do not require or in any way presuppose 
interpretive processes.” He concludes, then, that the “raw material 
is information.” This conception of information is favoured 
implicitly, in law, by all, like Lucien Mehl,” who consider there to 


17 Op. cit. supra, note 9 at p.165. This text is generally regarded as an excellent 
contribution to the field. 3 

18 See generally Fred I. Dretske, Knowledge and the Flow of Information (1981). Also 
see Michie and Johnston, The Creative Computer, op. cit. supra, note 8, Chap. 6. 

19 In “Expert Systems for Lawyers” in Computers and Law, op. cit. supra, note 14, 

ie 
Piss Knowledge and the Flow of Information, op. cit. supra, note 18, p.vii and passim. 

21 “Automation in the Legal World—from the Machine Processing of Legal Information 
to the ‘Law Machine’” op. cit. supra, note 5. 
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be no attendant linguistic infelicity in the usage of the expression 
“legal information” in respect of the produce of LEXIS and other 
similar systems. In law, however, there is also a third camp, 
occupants of which seem content to wield the term information 
wildly and with little discretion.” These commentators deploy the 
title “legal informatics” on all occasions, exercising it as a generic 
term for many activities involving the application of computer 
technology to the law. Thus, they seem to find no problems in the 
practice of referring both to systems such as LEXIS, as well as to 
systems that might actually solve legal problems, as “legal 
information systems.” Yet this practice tends to obscure our vision 
of what systems have actually been designed to do, how, it is 
conceived, they should function as aids.to the legal profession. 

It would be advantageous for practitioners and theorists alike, 
because of the uncertainty of its range of reference, if the word 
information were to be banished from the vocabulary of all those 
who profess an interest in computer applications to the law. In its 
stead, it is submitted that a more appropriate distinction of law 
machines, based on a systems design approach, is between database 
systems in law and knowledge-based-systems in law. Because the 
term information is so firmly entrenched in the minds of so many, 
however, by way of compromise, where it would be unavoidable to 
phrase it otherwise, we might distinguish also between legal database 
information systems and legal knowledge-based information systems. 
The former systems are designed to function as non-intelligent 
supportive components in the general legal problem-solving process, 
while the latter (which may embody or interface with the former), 
assist in the more specific interpretative processes requiring a level 
of knowledge normally associated only with intelligent human 
beings. i 

While it would be a premature, and indeed a misconċeived, 
exercise to detail all the conceivable advantages of expert systems 

~in law, one striking and direct consequence of their widespread use 
bears mention: these systems would provide the legal profession 
with the possibility of overcoming difficulties resulting from intense 
specialisation in the law. This phenomenon has itself been 
occasioned, amongst other factors, by the continual expansion of 
the Statute Books as well as by the growth in number of reported 
cases, as a result of which lawyers are now incapable of keéping 
apace with many legal developments. Despite the availability and 
considerable use of database systems in law, many lawyers are, it is 
undeniable, still heavily reliant on the resources of the legal expert 
and his ability, culled from years of experience in the field, to 
direct his specialist knowledge to given legal problems. 


2 e.g. see the collection of articles in Constantino Ciampi (ed.), Artificial Intelligence 
and Legal Information Systems (1982). It should be noted, however, that the Italian term 
“informatica” means computer science or information science, which perhaps explains the 
Italian commentators’ wide usage of the word information. 
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-The general practitioner is less likely now, than in the past, to be 
able himself to offer counsel to his client and is becoming 
increasingly dependent on expert advice for problems beyond his 
range of legal knowledge. The capability of the legal expert to 
identify, classify and analyse the problem domain, then adopt an 
appropriate mode of systematic inquiry, to follow this up by skilful 
and relevant consultation, and then finally to fomulate his opinion, 
having evaluated various alternatives, is indeed a valuable legal 
resource. This resource, often transitory, even volatile in nature, 
surely is worthy of nurture and preservation. Untimely departures 
of senior partners from law firms, of scholars from the groves of 
academe, or indeed of members of the judiciary from the Bench 
can, without adequate educational preparation, wreak havoc in 
given specialised fields of law. It may now be possible, however, 
by use of expert systems in law, to preserve indefinitely, and to put 
at the disposal of others, the wealth of legal knowledge and 
expertise of various experts, hitherto bestowed upon the legal 
world in transient and indiscriminate doses. More than this, a “law 
machine” may now be able to offer assistance of a quality possibly 
greater than that of any one individual human legal expert. In the 
next section, we shall mention various projects that have contributed 
to the possibility of the development of such machines. 


IV 


Buchanan and Headrick, in an influential paper published in 1970, 
were the first to consider, systematically, the possibilty of using 
A.I. techniques to assist in the process of legal reasoning.” Since 
then, no more than 25 sustained research projects have been 
launched in this field, the most important of which shall be 
mentioned in this and the following sections.” 





3 “Some Speculation about Artificial Intelligence and Legal Reasoning” in the 23 
Stanford Law Review (1970), pp.40-62. 

* Most of the projects noted here have been the subjects of many papers presented by 
the principal researchers at recent conferences. e.g. The Advanced Workshop on 
Computer Science and Law, at University College of Swansea, in September 1979, the 
proceedings of that workshop recorded in Bryan Niblett (ed.), Computer Science and 
Law (1980); The International Conference on “Logic, Informatics, Law,” in Florence, 
Italy, in April 1981, the selected and edited proceedings of which presented in Artificial 
Intelligence and Legal Information Systems, op. cit. supra, note 22, and Antonio A. 
Martino .(ed.), Deontic Logic, Computational Linguistics and Legal Information Systems 
(1982); The Sixth Symposium on Legal Data Processing in Europe, in Thessaloniki, in 
July 1981, the proceedings entitled Artificial Intelligence and Linguistic Problems in Legal 
Data Processing Systems (1981); Data Processing and the Law, in Leicester, 1982, 
proceedings in Colin Campbell (ed.); Data Processing and the Law (1984); and The 2nd 
International Conference on “Logic, Informatics, Law”, in Florence, Italy, in September 
1985 the pre-proceedings held in Atti preliminari del II Convegno internazionale di studi 
su Logica, Informatica, Diritto (Firenze, IBI, 1985). Many of the projects have been 
discussed in recent review articles, See, e.g. Garry S. Grossman and Lewis D. Soloman 
in “Computers and Legal Reasoning” Trusts and Estates, October 1982, pp.43-48, and in 
a slightly different article carrying the same title in Computers and Law No. 36, May 
1983 pp.11-13, and Mark Morrise, in “Emerging Computer-Assisted Legal Analysis 
Systems” Brigham Young University Law Review Vol. 1980 No. 1, pp.116-141, in which 
TAXMAN, the M.I,T. Project, JUDITH and ABF are discussed. Nicolas Bellord in his 
Computers for Lawyers (London, Sinclair Browne, 1983) pp.141-143, outlines TAXMAN 
and ABF as well as LEGOL. Carl deBessonet’s articles (infra, note 35) are excellent 
introductions to the general field. In addition to these review articles, in the actual 
research reports themselves, there are regular cross-references by the authors to the 
works of the others. 
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The most thorough and sophisticated contribution so far has 
been made by McCarty, whose TAXMAN project” (initiated in 
1972, and now involving both TAXMAN I and II), concerns the 
development of a program, using classical A.I. tools, that can 
perform “a very rudimentary form of ‘legal reasoning’” in corporate 
taxation law. Meldman also commenced his M.I.T. Project” in the 
early 1970s, the prototype of which engages in “legal analysis” in 
relation to the torts of assault and battery. (This system was 
partially implemented by King in 1976).” Two other significant 
efforts originating in that period are Popp and Schlink’s JUDITH,” 
which operates on the German Civil Code, and Sprowl’s A.B.F.?” 
a computer system that uses regulations to draft legal documents.. 

Substantial advances in A.I. led to the launching of many later 
projects: (1) Hafner’s L.I.R.S., which adopts a knowledge-based 
approach to the retrieval of documents pertaining to the law of 
negotiable instruments; (2) Waterman and Peterson’s L.D.S.,4 





23 The following are a selection of L. Thorne McCarty’s relevant works: “Reflections 
on TAXMAN: An Experiment in Artificial Intelligence and Legal Reasoning” (1977) 90 
Harvard Law Review 837; “The TAXMAN Project: Towards a Cognitive Theory of 
Legal Argument” in Computer Science and Law: advanced workshop on computer science 
and law, Swansea, 1979 op. cit. supra, note 24; “Some Requirements for a Computer- 
based Legal Consultant” in Proceedings of the Ist Annual National Conference on 
Artificial Intelligence (1980) pp.298-300; (with N. S. Sridharan) “The Representation of 
an Evolving System of Legal Concepts: I. Logical Templates” in Proceedings of the Third 
Biennial Conference of the Canadian Society for Computational Studies of Intelligence 
1980) pp.304-311; “A Computational Theory of Eisner v. Macomber” in C. Ciampi 
ed.) Artificial Intelligence and Legal Information. Systems op. cit. supra, note 22; (with 
Sridharan) “The Representation of an Evolving System of Legal Concepts: II. Prototypes 
and Deformations” in Proceedings of the Seventh International Joint Conference on 
Artificial Intelligence (1981) pp.246-253; “Intelligent legal-information systems: problems 
and prospects” in Data Processing and the Law op. cit. supra, note 24; “Permissions and 
Obligations” in Hansen (ed.), Modelling Knowledge, Action, Logic and Norms 
COMPLEX no. 8/85. (1985). 

% See A Preliminary Study in Computer-Aided Legal Analysis, Report No. 
MIT/LCS/TR-157, and “A Structural Model for Computer-Aided Legal Analysis” Rutgers 
Journal of Computers and the Law, Vol. 6, 1977 No. 1, pp.27-71. 

27 Analysis and KRL Implementation of a Current Legal Reasoning Program Design, 
(Unpublished, May 20, 1976). 

78 “JUDITH, A Computer Program to Advise Lawyers in Reasoning a Case” 
Jurimetrics Journal, Vol. 15. No. 4, Summer 1975, pp.303-314. ; f 

3 See “Automating the Legal Reasoning Process: A Computer That Uses ‘Regulations 
and Statutes- to Draft Legal Documents.” 1979 American Bar Foundation. Research 
Journal, pp.1-81, and “Automated Assembly of Legal Documents” in Computer Science 
and Law, op. cit. supra, note 24. > < 

% See An Information Retrieval System Based on a Computer Model of: Legal 
Knowledge (1981) and “Representation of knowledge in a legal information retrieval 
system” in Oddy et al., Information Retrieval Research (1981), pp.139-153. 

3! See Models of Legal Decisionmaking Report R-2717-ICJ (1981), “Rule-Based 
Models of Legal Expertise” in Proceedings of the First Annual National Conference on 
Artificial Intelligence (1980) pp.272-275, and “Evaluating civil claims: and expert systems 
approach” in Expert Systems (1984) Vol. 1, No. 1, pp.65-76. Perhaps more than any 
other work, Waterman and Peterson’s LDS establishes the feasibility of constructing’ 
fully-fledged expert systems in law. Their system, however, is not itself an expert system 
in law designed to aid in legal reasoning. Rather, they use the techniques of knowledge 
engineering as a novel way of examining an aspect of the U.S. system of civil justice. In 
so-doing, they have provided an addition-to the methodological weaponry of workers in 
the fields of sociology of law, sociological jurisprudence and socio-legal studies. Their 
system, as they acknowledge, would require considerable refinement before it could help 
litigants in the process of legal problem-solving. 
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whose goal is to develop, using expert systems techniques, a rule- 
based computer model of experts’ decision-making in the process 
of settlement in civil litigation; (3) The PROLOG Projects, the 
best known of which were developed at Imperial College, London 
University, where the researchers have translated parts of The 
British Nationality Act of 1981, and of various DHSS regulations, 
into a logical formalism which in turn can now be run on a general 
expert system shell; (4) Michaelsen’s TAXADVISOR program,” 
which advises on federal tax planning, and runs on the expert 
system shell, EMYCIN; (5) DeBessonet’s CCLIPS (Civil Code 
Legal Information Processing System),*° which is being developed 
using A.I. techniques, and one of whose goals is to codify 
“scientifically” parts of the Louisiana Civil Code; (6) Leith’s 
E.L.I.,*6 which, as we have said, operates on welfare law; and (7) 
Gardner’s project in Stanford University relating to offer/acceptance 
law.” ; 

Other related projects are LEGOL/NORMA,® carried on at the 
London School of Economics, SARA,” developed at the Norwegian 
Research Center for Computers and Law (NRCCL), and 
POLYTEXT/ARBIT,” conducted under the auspices of the 


32 See Cory et al., “The British Nationality Act as a Logic Program” (Unpublished, 
January 1984) and Peter Hammond, “Representation of DHSS Regulations as a Logic 
Program” in the proceedings of the conference Expert Systems 83 held at Churchill 
College, Cambridge, December 14-16, 1983. Also see Sharpe, Logic Programming for 
the Law (June 1984). 

3 “An expert system for federal tax planning,” Expert Systems Vol. 1, No. 2, October 
1984, pp.149-167. 

* An expert system shell is a ready-made inference mechanism upon which an expert 
system may be built. A shell is created by removing the knowledge from an existing 
expert system, and leaving the inference sub-system so it can be used for other problem 
domains. ` 

35 See e.g. “A Proposal for Developing the Structural Science of Codification” in 
Rutgers Journal of Computers, Technology and Law Vol. 8 (1980) pp.47-63; “An 
Automated Approach to Scientific Codification” in Rutgers Journal of Computers, 
Technology and Law vol. 9 (1982) pp.27-75; and “An Automated Intelligent System 
Based on a Model of a Legal System,” Rutgers Journal of Computers, Technology and 
Law Vol. 10 (1984) pp.31-58. 

3% See “ELI: An Expert Legislative Consultant” presented at the IEE Conference on 
Man/Machine Systems UMIST July 6-9, 1982, Conference Publication Number 212, 
“Hierarchically Structured Production Rules” in The Computer Journal, Vol. 26, No. 1, 
1983, pp.1-5; “Logic, Formal Models and Legal Reasoning” Jurimetrics Journal Summer, 
1984 Vol. 24. No. 4, 334; “Cautionary Notes on Legal Expert Systems” op. cit. supra, 
note 16, and “Clear Rules and Legal Expert Systems” Atti preliminari del II Covegno 
internazionale di studi su Logica, Informatica, Diritto op. cit. supra, note 24, pp.381-397. 

3 See “The Design of. a Legal Analysis Program” in Proceedings of The National 
Conference on Artificial Intelligence (1983) pp.114-118 and An Artificial Intelligence 
Approach to Legal Reasoning (Stanford University, 1984). , 

For a general introduction and useful bibliography see R. K. Stamper et al., “The 
LEGOL project since 1976” in Computers and Law No. 23, February 1980, pp.10~13. 
For NORMA, see Stamper, “A Non-Classical Logic for Law Based on the Structures of 
Behaviour” Atti preliminari del II Convegno internazionale di studi su Logica, Informatica, 
Diritto op. cit. supra, note 24, pp.609-627. 

39 See Mette Borchgrevink and Johs. Hansen, “SARA: A System for the Analysis of 
Legal Decisions,” and Jon Bings “Deontic Systems, A Sketchy Introduction” in Jon Bing 
and K. S. Selmer (eds.), A Decade of Computers and Law (1980). 

* Staffan Lof, The POLYTEXTIARBIT Demonstration System (Stockholm, FOA 
Report C40121-M7, September 1980). 
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Swedish National Defence Research Institute. Moreover, two 
lawyers, Bellord of the United Kingdom, and Hellawell of the 
United States of America, have also written programs that are 
relevant in this context—ATAXIS" and CORPTAX™ respectively. 
Finally, worthy of note are the general expert system shells that 
are currently available, of which ESP/Advisor® is an appropriate 
example: its designers claim that it is suitable for. the handling of 
complex rules and regulations, and, moreover, some of its sample 
knowledge bases have law as their domain of application. 

Despite growing awareness and interest in the application of A.I. 
to legal reasoning, and notwithstanding the above research projects, 
as we have already noted, there has not yet been developed a fully 
operational expert system in law that is of utility to the legal 
profession. 

If we have regard to the collective achievements of the 
aforementioned projects, however, it can be seen that significant 
progress towards the construction of expert systems in law has 
been made (advances which have benefited immeasurably, it should 
be stressed, from inter-disciplinary activity). Indeed we can. now 
reasonably assert, in terms of the necessary computational tools, 
such an enterprise (at least of limited scope), is technically feasible. 
For obvious practical reasons and also for the opportunity of less 
doctrinaire evaluation (a prevalent feature of many commentaries), 
it is now desirable that a fully operative and useful system is 
built—one of the objectives of our project currently being conducted 
at Oxford University (see Section VI). 

Of fundamental importance for workers in this field (despite our 
present optimism) is the fact that, for almost 15 years now, 
inquiries into the possibility of knowledge-based computer-assisted 
legal reasoning have been undertaken and yet have yielded far 
fewer positive results than comparable efforts in other disciplines. 
It might seem intuitively obvious that this lack of success stems 
from the differences between the nature of legal reasoning and the 
nature of other enterprises such as diagnosing illnesses, mineral 
prospecting, and inferring chemical structures. The latter, we 
generally agree, are rooted, ultimately, in the empirically-based, 
causal, descriptive laws of the natural sciences, whereas legal 
reasoning involves the manipulation of the prescriptive laws of the 
legal order, discoverable, in the main, not from uniformities or 
patterns in the external world but through scrutiny of the formal 


41 See “Tax Planning by Computer” in Computer Science and Law op. cit. supra, note 
24, pp.173-182, and “Information and Artificial Intelligence in the Lawyer’s Office” in 
Artificial Intelligence and Legal Information Systems, op. cit. supra, note 22, pp.241-249, 
and “Expert Systems”—Chapter 10 of Computers for Lawyers, op. cit. supra, note 24. 

42 See “A Computer Program for Legal Planning and Analysis: Taxation of Stock 
Redemptions,” 80 Colum. Law Rev., (1980) 1362-98. Also by the same author see 
“CHOOSE: A Computer program for Legal Planning and Analysis,” 19 Columbia 
Journal of Transnational Law, (1981) 339. 

*® See Goodall, The Guide to Expert Systems (1985). 
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sources of the law. No attempts have been made, however, to 
examine in detail this intuitive reaction to what is regarded by 
some as an “epistemological” issue.“ This lack of interest in such 
theoretical matters is typified by the paucity of attention exhibited, 
in the writings pertaining to the projects referred to above, towards 
the relationship between jurisprudence and A.I./legal reasoning. 

In the explanatory papers of LDS, ABF, POLYTEXT/ARBIT 
as in the writings of Bellord and Hellawell, theré are no references 
to jurisprudence. In the commentaries of the M.I.T. Project, 
JUDITH, and LEGOL/NORMA, legal theory is mentioned but is 
not considered as a matter of central significance in relation to the 
respective enterprises. In short, with the exceptions of SARA,” 
Gardner’s work and E.L.I. (and to a far lesser extent, TAXMAN), 
the relationship manifested in the literature between jurisprudence 
and the application of A.I. to legal reasoning has been 
unidirectional, that is, the projects constitute marginal contributions 
to, rather than exploitations of, the wealth of jurisprudential 
resources that are available and indeed invaluable for the would-be 
scholar or builder of éxpert systems in law. 

In this connection, Professor Bryan Niblett has claimed that “a 
successful expert system is likely to contribute more to jurisprudence 
than the other way round.”“° Our research (see Section VI) and 
the remainder of this paper casts doubt on that suggestion. In any 
event, if the majority of the projects mentioned above are indicative 
of quality, then it is unlikely that many commentaries on expert 
systems will exhibit the analytical rigour and sophistication of 
argument that characterise today’s major contributions to legal 
theory. More importantly, it is believed that in the first instance 
jurisprudence can and ought to supply the models of law and legal 
reasoning that are required for computerised implementation in the 
process of building all expert systems in law. If this be the case, it 
is difficult to imagine that any subsequent contribution of expert 
systems to jurisprudence could be of such import as to overshadow 
the latter’s initial endowment and thereby vindicate Niblett’s 
contention. i 

No doubt, it may well transpire that, in Niblett’s words, “the 
value of an expert system will reside not in its conformity to some 


“ See Aaron Sloman, “Epistemology and Artificial Intelligence” in Expert Systems in 
the Micro-electronic Age, op. cit. supra, note 9, pp.235-241. 

45 SARA was developed by the Norwegian Research Center for Computers and Law 
(NRCCL), a body which carries out exemplary inter-disciplinary inquiries into the 
computer/law interface. NRCCL’s research is exceptional amongst the projects discussed 
here in that we find permeating its works an acute awareness of the complexities of 
jurisprudence and its intimate involvement with the task of designing systems to assist in 
legal reasoning. Much of their work on legal reasoning and computers is based on the 
writings of the Norwegian legal theorists Torstein Eckhoff and Nils Kristian Sundby. See 
e.g. “Computers, Discretion, and Legal Decision-making in Public Administration,” 
“SARA: A System for the Analysis of Legal Decisions”, and “Deontic Systems, A 
Sketchy Introduction” in A Decade of Computers and Law, op. cit. supra, note 39. 

“ “Expert Systems for Lawyers” op. cit. supra, note 14, p.3. 
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jurisprudential theory,””’ if by this he means in conformity with a 
pre-existing theory, such as that of Hart, Dworkin, Finnis or Raz. 
It is beyond argument, however, that all expert systems must 
conform to some jurisprudential theory because all expert systems 
in law necessarily make assumptions about the nature of law and 
legal reasoning. To be more specific, all expert systems. must 
embody a theory of structure and individuation of laws, a theory of 
legal norms, a theory of descriptive legal science, a theory of legal 
reasoning, a theory of logic and the law, and a theory of legal 
systems, as well as elements of a semantic theory, a sociology and 
a psychology of law (theories that must all themselves rest on more 
basic philosophical foundations). If this is so, it would seem 
prudent that the general theory of law implicit in expert systems 
should be explicitly articulated using (where appropriate) .the 
relevant works of seasoned theoreticians of Jaw. Perhaps one 
reason that there is, as yet, no successful system is that the vast 
corpus of apposite jurisprudential material has not yet been tapped 
in the construction process. í 

It has been naïve to suppose, as we shall see in the next section, 
that computer scientists could talk unobjectionably and unassailably 
of issues such as representing legal knowledge and legal inference 
procedures. These are highly complex matters of jurisprudence 
that require the attention of workers of that field. It is submitted 
that we now have sufficient experience of the general field of A.I. 
and legal reasoning for the immediate commencement of a 
systematic jurisprudential inquiry into the various stages of legal 
knowledge engineering and expert systems in law together with the 
development of a compatible theory of law, to the extent that such 
a theory is required in this context. One of the principal goals of 
our research is to make such an inquiry and develop such a general 
theory. 

The cynical critic of jurisprudence would probably retort, in 
response to the above proposal, that there is a degree of 
disagreement and dissent so great between legal theorists themiselves 
that no points of contact between their competing theories could 
possibly be located and, therefore, legal theory has little to offer 
for the purposes suggested above. However, it is submitted that 
the divergence of views within jurisprudence has been unrealistically 
accentuated by the typical foci of inquiry, in that legal theorists 
tend to concentrate on the inherently contentious issues while 
ignoring “straightforward” matters (which themselves may indeed 
raise insurmountable difficulties for the less capable). There may 
very well be consensus over many jurisprudential questions that 


7 Ibid > 

48 For a more detailed account of some of these theories, see Gold and Susskind, 
“Expert Systems in Law: A Jurisprudential and Formal Specification Approach” in Atti 
preliminari del II Convegno internazionale di studi su Logica, Informatica, Diritto op. cit. 
supra, note 24, pp.307-309. 
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has remained unarticulated on grounds of it being simplistic or 
mundane. Indeed, it may be in virtue of this presupposed, unifying 
substratum of concordance that dialogue between: the various 
schools has been possible. For instance, theorists may all agree on 
the forms of legal argument that are both possible and desirable in 
the clearest of cases. This unanimity may not be apparent from the 
literature because “hard cases” and not crystal “clear cases” have 
invariably been jurists’ object of study. 

If there is such a concurrence of approach in relation to legal 
reasoning as well as to legal theory in general, then it is a model 
culled from that harmony that should be implemented in expert 
systems in law. If there is not, and if these conflicts affect the 
expert system enterprise, then a model that clashes as little as 
possible with the ruling theories should be developed. It is currently 
being endeavoured to determine if a consensus theory of law 
(albeit of mundane and limited application), can be propounded. 
(It would be unnecessary, of course, to repeat such exegeses in 
respect of all systems in the future if these were all built in 
accordance with the principles offered in our initial theoretical 
exposition). 


V 


The need for jurisprudential involvement in this field can be 
appreciated more fully on careful consideration of the various 
approaches that have thus far been adopted in the design of A.I. 
systems in law, in relation to the three major research issues in 
expert systems that were identified in Section II of this article— 
knowledge acquisition, knowledge representation and knowledge 
utilisation.. | 

Most A.I. theorists argue that knowledge acquisition, the process 
by which domain specific expertise is extracted from the domain 
specialist(s), is the major remaining obstacle to be tackled by 
expert systems research workers.*” However, with the exceptions of 
the commentaries on ABF, in which Sprowl proposes an interesting 
method of acquiring heuristics, (and including them in a system) 
and on LDS, none of the projects that we have noted even 
approach this hurdle, still less attempt to negotiate it. Waterman 
and Peterson recognised this lack in their earlier work and 
suggested techniques that might be used to remedy the shortcoming 
in their later research. While it seems that they did indeed conduct 
far more extensive interviews with experts in their subsequent 
studies, unfortunately we are not told a great deal about the 
techniques they used, as this was beyond the scope of their paper.*! 

Popp and Schlink also conjectured that their future systems 
might include heuristic rules. While Bellord and Hellawell are, as it 





3 See, e.g. The Fifth Generation, op. cit. supra, note 6, p.75. 
50 See Models of Legal Decisonmaking, op. cit. supra, note 31, Chap. 4. 
51 See “Evaluating civil claims: and expert systems approach” op. cit. supra, note 31. 
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were, their own experts, they too offer little guidance to those who 
are keen on building expert systems in law but who recognise that 
they will need to extract the necessary expertise not from their own 
experience but from that of others. In general, the systems: that 
have been developed to date have minimal heuristic content and 
no methods have yet been suggested that might eliminate this 
deficit. The knowledge represented in the systems usually consists 
of restructured statutory source material. (case law has received far 
less treatment), and even in the statutory domain the researchiers 
remain unsettled. over whether superficial coverage of an extensive 
legal domain should be attempted, as in. LEGOL/NORMA, or 
- whether intensive..coverage of a far more restricted area is more 
effective as in, say, the M.I.T. Project. 

This last knowledge acquisition related issue is not problematic, 
however, if the characterisation of expert systems in law suggested 
in Section II of this paper is adopted. For in accordance with that 
analysis, there seems little doubt that intensive coverage of a small 
legal domain is preferable to superficial coverage. of an extensive 
area of law. This is. só because expert systems in law ought to be 
designed to, replicate legal experts, the knowledge represented, 
therefore, necessarily being of a depth, richness and complexity 
normally possessed by such a human beirig. We would, of course, 
hesitate, to call. those persons who have a large but nonetheless 
shallow familiarity with the law “experts.” This last matter aside, 
however, the problems of legal knowledge acquisition remain 
substantially unanswered. ` 

Most of the projects mentioned above are chiefly concerned with 
legal knowledge representation. This; in our opinion, is the central - 
issue of the study of legal knowledge engineering, a conclusion that 
is apparent on reflection on the differences between database and 
knowledge-based systems. In the full-text species of the former, the 
formal: legal sources are stored in the computer memory in 
computer-readable format and are retrieved by the user as 
documents identical in content to ‘the printed statute books and law 
reports of conventional law libraries. The legal data is ‘not 
interpreted for this purpose, but is simply fed into the computer as 
the raw material of the process of legal reasoning. In knowledge- 
based systems in law; in contrast, these sources must be represented 
that is, restructured’ so that they can be stored in the memory and 
utilised: in the reasoning process.. The activity of legal knowledge 
representation, therefore, involves the operation .of interpretative 
processes whereby the legal.data of part of a legal system, valid at 
one particular point in time (that is, the legal data of a momentary 
legal system)* is scrutinised, analysed and eventually reformulated 
in a fashion that is both faithful in meaning to the original source 


52 See Joseph Raz, The Concept of a Legal System (2nd ed., 1980) pp.34-35; Carlos 
Alchourron and Eugenio Bulygin, Normative Systems (1971) pp. '88-89 and J. W. Harris, 
Law and Legal Science (1979) pp.42-43, and pp.49-50. 
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materials and that allows for the requisite transparency and 
flexibility of expert systems in law. 

Many different computational methods have been used to 
represent legal knowledge. In TAXMAN, Hafner’s LIRS, the 
M.I.T. Project, and in King’s implementation in KRL, for instance, 
the knowledge is represented in semantic networks, using frame- 
based computer languages. In LDS, JUDITH, ABF, the PROLOG 
Projects and in the programs of Bellord and Hellawell, in contrast, 
the knowledge base consists of a system of rules. These rule-based 
systems themselves differ. For example, in LDS, a generalised, all- 
purpose language, ROSIE, was used, whereas in the PROLOG 
Projects, a logic-based language, PROLOG, was deployed. As . 
distinct from both of these “classical” A.I. implementation 
environments, for JUDITH, the science-orientated high-level 
language, FORTRAN, was chosen, while Hellawell opted for 
BASIC. The importance of adopting a suitable method of 
knowledge representation cannot be over-stated. For the efficiency 
of the system depends largely on this matter. In this connection 
McCarty has argued that: “the most critical task in the development 
of an intelligent information system, either for document retrieval 
or for expert advice, is the construction of a conceptual model of - 
the relevant legal domain.” He calls for the development in law 
of “deep” systems akin to that of the glaucoma diagnosis expert 
system, CASNET, in which the disease is represented as a 
dynamic process structured as a network of causally connected 
pathophysiological states, in contrast to the “shallow rule-based” 
MYCIN which contains no internal representation of the disease 
process. Whereas TAXMAN aspires to the CASNET mode of 
representation, McCarty claims that Sprowl’s ABF and Hellawell’s 
CORPTAX can be likened in this respect to MYCIN. 

However, no thorough examination of the relative merits of. all 
the various approaches to the representation of legal knowledge 
has yet been attempted. It might be thought that this is simply a 
matter for computer scientists to work out. Yet that view reflects a 
misunderstanding of the enterprise of representing knowledge of 
the law, as it is quite clear that the fundamental issues involved 
here are jurisprudential. The object of the exercise is to describe 
the law in a fashion that can suitably be embodied, together with 
the experts’ heuristics, in the knowledge base. The activity of 
describing the law while remaining faithful to its meaning has 
received considerable attention from eminent legal theorists. We 
need, as Dworkin has admitted, “a strategy of exposition” and 
where better to initiate our Search for that strategy than, say, the 
writings of Kelsen and Harris on legal science, Bentham’s and 


53 “Intelligent legal information systems: problems and prospécts” op. cit. supra, note 
25, p.126 (original emphasis). 
3 Taking Rights Seriously (1977) p.75. 
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Raz’s theories of the individuation of laws, and the studies of Ross, 
von Wright, Alchourron and Bulygin on normative discourse? 

It would be bold to question the relevance of the works of Hans 
Kelsen who in the preface to his General Theory of Law and State 
states that he intends to provide the legal scientist with the 
“fundamental concepts by which the positive law of a definite legal 
community can be described.” Kelsen’s general theory of law must 
be pertinent for theorists of legal knowledge engineering for its aim 
is said to be “to enable the jurist concerned with a particular legal 
order, the lawyer, the judge, the legislator, or the law-teacher” 
and, we may not unreasonably infer, the legal knowledge engineer, 
“to understand and to describe as exactly as possible his own 
positive law.” When we “describe” the law in a computer 
programme, we will be engaging, as Alchourron and Bulygin put 
it, in a “reformulation,” or, as Golding suggests, in a “rational 
reconstruction,”* of an area of law, and the comments of these 
theorists on these matters cannot sensibly be ignored. Likewise, 
with regard to the principles in accordance with which we may 
divide up our formal legal sources, surely we must pay heed to the 
limiting and guiding requirements with which Raz furnishes us for 
this purpose.” Moreover, orice we have individuated our legal 
rules, we must then decide upon their precise structure for 
representational purposes. This is no easy task, for as Harris has 
said, “(t)he law does not announce, on its face, into what units it 
can be most usefully split up.”® We noted previously that many 
researchers in A.I./legal reasoning (for example, Waterman and 
Peterson, Popp and Schlink, and Sprowl) represented the law as a 
system of rules. Laying aside the obvious jurisprudential difficulties 
involved in this process,“ it is striking that the internal structures 
of the rules represented in the respective systems are crude in 
comparison to, say, the components of laws that Ross and von 
Wright identify.” Again, to disregard these theorists would be folly 
indeed. 





55 See, e.g. Hans Kelsen, General Theory of Law and State (1945) and Pure Theory of 
Law (1967), Harris, Law and Legal Science op. cit. supra, note 52; Jeremy Bentham, Of 
Laws in General (1980 ed. H. L. A. Hart), Raz, The Concept of a Legal System op. cit. 
supra, note 52; Alf Ross, Directives and Norms (1968), Georg Henrik von Wright, Norm 
and Action (1963), and Alchourron and Bulygin, Normative Systems op. cit. supra, note 
52 awe ‘ 


56 Op. cit. supra, note 55, p.xiii. See also Harris, Law and Legal Science op. cit. supra, 
note 52, passim. j . i 

57 Normative Systems, op. cit. supra, note 52, p.71. i ‘ 

58 M. P. Golding, “Kelsen and the Concept of ‘Legal System” 47 Archiv Fur Rechts 
und Sozialphilosphie (1961) 355. . 

5 The Concept of a Legal System, op. cit. supra, note 52, pp.140-147. 

© Law and Legal Science, op. cit. supra, note 52, p.92 f X 

6 The question of whether or not the law is exclusively a system of rules is central to 
the Hart/Dworkin Debate. See, e.g. Taking Rights Seriously, op. cit. supra, note 54. 
Chaps. 2 and 3. 

® See Directives and Norms, op. cit. supra, note 55, Chap. V, and Norm and Action 
op. cit. supra, note 55, Chap V. 
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Not all legal theorists, of course, agree over the manner in which 
we ought to describe, individuate and structure the law. In this 
respect, Honoré argues that “(t)here is no theoretical way of 
settling the form, identity or individuality of laws other than to 
scrutinise them as they appear in professional discourse. To suppose 
otherwise is to become the victim of a strange form of 
analytical metaphysics.” However, having surveyed the relevant 
jurisprudential literature and having noted both the concordance 
and dissent, we shall surely then be better equipped to discuss with 
computer scientists how we might build our knowledge base. In 
that way, we will be able to remove the law from the Procrustean 
bed into which many computer scientists have remorselessly thrust 
it in order that they might demonstrate the versatility of their 
favoured computer programming languages.“ Furthermore, with 
our models of law drawn from legal theory, we shall then also be 
in a position to consider the possibility, desirability and indeed the 
necessity of following McCarty’s claim regarding “deep conceptual 
models” and expert systems in law. 

To turn now to our third research issue: the challenge of 
designing the inference procedures of an expert system in law, the 
problem of legal knowledge utilisation, raises interesting questions 
for the legal knowledge engineer. Commentators Grossman, 
Soloman and Morrise® all place great emphasis on the distinction 
between deductive and analogical approaches adopted in the 
projects—a confusion that obscures the actual jurisprudential 
orientations and functions of the systems. For it is misleading to 
categorise TAXMAN and the M.I.T. Project as analogical systems. 
McCarty does not stress in any of the papers cited previously that 
either TAXMAN I or II are to be conceived as systems that reason 
by analogy. Moreover, Meldman’s definition of “legal analysis” 
together with his emphasis that his model simplifies the notion of 
analogy, imply that he, too, would be reluctant to characterise his 
system as predominantly an analogical one. (King’s implementation 
of the M.I.T. Project, on the other hand, is principally concerned 
with analogy.) 

Bearing in mind the top-down pattern matching technique used 
in TAXMAN II, the syllogistic instantiation of the M.I.T. Project, 
the foward-chaining of LDS and the backward chaining of both | 
JUDITH and ABF, it seems that the distinguishing characteristic 
of all these pre-eminent systems (and indeed the others) is their 


® “Real Laws” in Hacker and Raz (eds.), Law, Morality and Society (1977) p.100. 

% Some of the workers on the PROLOG Projects, for instance, were, in a sense, 
committed to the use of the language PROLOG prior to the selection of the law as an 
apposite domain of application. The goal of some of their projects, then, was to 
represent selected areas of law in PROLOG come what may! ; 

In “Computers and Legal Reasoning” and “Emerging Computer-Assisted Legal 
Analysis Systems” respectively, op. cit. supra, note 24. 

& “A Structural Model for Computer-Aided Legal Analysis” op. cit. supra, note 26, 

p.67. 
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dependence on deductive inference procedures. In consequence, all 
the objections to. deductive legal reasoning that ‘pervade the 
jurisprudential literature seem to be germane to current research 
projects in this field. While it is beyond the scope of this paper to 
examine in detail the various arguments that are normally 
marshalled in opposition to the notion of deductive legal reasoning, 
it is instructive nonetheless to consider several of them very briefly 
so that we may see-their manifest implications for the activity - -of 
building expert systems in law.” 

One argument, The Argument from Truth Value, holds that the 
application of the laws of logic to the laws of the state is precluded 
because of the normative nature of the law. Because legal norms 
lack truth value, it is argued,.they cannot be related to the facts of 
case by the logic of. theoretical reasoning, that is, reasoning about 
what is the case. One reply to this argument involves“ the 
development of 'a logic of- norms, or a deontic logic thereby 
allowing for deduction within a different logical calculus.® If it is 
believed that this is the only satisfactory retort to The Argument 
from Truth. Value, then it follows that the inference procedures 
used in the inference engine of all expert systems in law must be 
based on some form of deontic logic. 

Another important: objection to deductive legal reasoning seems 
to impose limits on the range of problems that expert systems in 
law can solve. This challenge is The Argument from Open-Texture; 
introduced to legal theory by H:L.A. Hart.” As a result of the 
semantic indeterminacy” of the natural language in which the law 
is necessarily couched, deduction in law is possible, on the Hartian 
appraisal, only in the solving of “clear cases” in law, that is, he 
says, “those in which: there is general agreement that they fall 
within the scope of a rule.””” Once more, jurisprudence seems to 
be of central importance, for we can expect in advance, if we 
accept Hart’s analysis, that all expert systems in law whose 


® There are many other objections to deductive legal reasoning other than those 
mentioned in the text. Some theorists have argued, for instance, that the process of 
selecting legal rules cannot be undertaken deductively. See e.g. Gidon Gottlieb, The 
Logic of Choice (1968), p.17. Wasserstrom has pointed out in The Judicial Decision 
(1961), that other critics have suggested that deduction in law presupposes the untenable 
notion of a gapless system of ‘law (p.15). Others have said that deductivism precludes 
purposive interpretation and reasoning (e.g. Harris, Law.and Legal Science, op. cit: note 
52, Chap. 1) while still others have maintained that deductive judicial reasoning is 
conducive to concrete ‘injustices, e.g. Gottlieb, ibid. p.18. 
€ This argument has been expressed most lucidly, although not, in the erid, espoused, 
by H. L.’A. Hart, See “Problems of the Philosophy of Law” in- Essays in Jurisprudence 
and Philosophy (1983), p.100. 
® See, e.g. Ross, Directives and Norms, op. cit. supra, note 55, Chap. VI, and von 
Wright, ‘Norm and ' Action, op. cit. supra, note 55, Chaps. VIH and IX, and “Norms, 
Truth and Logic” in Deontic Logic, Computational Linguistics and Legal Information 
Systems, op. cit. supra, note 24. 
1 See the Introduction and Essays 2, 3 and 12 of Essays in Jurisprudence and 
Philosophy, op. cit. supra, note 68. Also The Concept of Law (1961), Chap. VII. 
71 See Normative Systems op. cit. supra, note 52, pp.31-34. , 
® “Problems of the Philosophy of Law” op. cit. supra, note 68, p.106. 
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inference procedures are solely deductive will function exclusively 
in the clear case domain, and will be of no aid in the solving of 
“problems of the penumbra.” 

Despite the apparent relevance of legal theory in this context, 
little cognisance of it has been taken by the leading researchers. 
Sprowl, for: instance, alludes to no complications that arise from 
the use of deductive inference procedures in his work on A:I. and 
legal reasoning. From the thrust of their analyses, Meldman, Popp 
and Schlink are aware of several of them but recommend no 
counter strategies. McCarty, Waterman and Peterson, on the other 
hand, suggest how some of the problems arising from the open 
texture of legal rules might be resolved. 

Perhaps the most telling objection to deduction in law with 
regard to all the projects is what can be termed The Argument 
from Particularity of Facts.” This asserts that the crucial, and non- 
deductive, stage in legal reasoning is that of classifying the 
particular facts of the case, a stage in which none of the current 
computer systems are of support. (All these systems implicitly 
defend what can be called a weak thesis of deductive legal 
reasoning, which asserts that it is possible, in some cases, to 
arrange the factual and legal premises in a way:that will yield a 
conclusion that follows as a matter of logical necessity. A strong 
thesis would go further and claim that deduction can have a 
significant role to play in the process of actually selecting these 
premises.) Only Waterman and Peterson mention the difficulties of 
classifying the facts, but, even then, just in passing. 

The Argument from Particularity of Facts is particularly 
persuasive if it is further accepted that most of the systems 
mentioned should be looked upon as intelligent knowledge-based, 
and not expert, systems in law, for the problems which the 
described systems are intended to solve do not clearly belong to 
the expert domain. In that event, the projects can rightly then be 
subjected also to The Argument from Unimportance,” which states 
that the (weak) deductive inference procedure involved is of little 
significance, for if the systems are operating in an area of law with 


\ 

B O. C. Jensen, in The Nature of Legal Argument (1957) defends this argument: “the 
problem in a great number of cases may be expressed symbolically thus: all S is P, but 
the crucial question is just whether the conduct of the defendant (or of the plaintiff or of 
the accused) is S. In other words, the problem is one of classification’ rather than one of 
deduction” (p.16). And in respect of classification, Hart has noted that “(f)act situations 
do not await us neatly labelled, creased, and folded: nor is their legal classification 
written on them to be simply read off by the judge”—see “Positivism and the Separation 
of Law and Morals” in Essays in Jurisprudence and Philosophy op. cit. supra, note 68, 
p.63. See also M. J. Detmold, The Unity of Law and Morality (1984), p.15. 

™ Again, Jensen provides us with an instance of this argument: “if there is a process of 
logical deduction, it only occurs in the final stage [that is, after the selection of the legal 
and factual premises] and is so obvious that it need not be, and is not, given explicit 
formulation . . . the deductive ‘process is such a subordinate part of the total argument 
that the precise determination of its nature is of academic interest only”—The Nature of 
Legal Argument op. cit. supra, note 73, p.16. See also Richard Wasserstrom, The Judicial 
Decision, op. cit. supra, note 67, p.23. 
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which general legal practitioners are conversant then they will have 
little interest in, and hence rare recourse to, a system that when 
given the facts simply applies the rules and draws the conclusions. 
Such lawyers, it is generally held, consider the problem in everyday 
cases to be that of determining just what constitute the facts of the 
instant case. If this is so, then designers of artificially intelligent 
systems must embrace one, or more, of the following strategies. 
First, they must build in the expert domain so that they might 
evade The Argument from Unimportance (and, also, avoid the 
criticism—previously directed at Leith—that their system is not 
indeed an expert system at all). Secondly, if they insist on 
constructing an I.K.B.S. in law, they must then provide sufficient 
and explicit heuristics and meta-rules (including rules of Evidence) 
within the system so that it assists in the selection of the operative 
facts, thereby both avoiding the charges of The Argument from 
Particularity of Facts and also, then, defending a strong thesis of 
deductive legal reasoning. Thirdly, they must adopt the second 
strategy in tandem with the first, that is, develop an expert system 
in law that also aids in the fact finding process. It is this last 
possibility that we are currently examining. We are also considering 
the possibilities both of allowing for open-texture and for reasoning 
by analogy by using the A.I. methods of reasoning with uncertainty, 
such as fuzzy logic and possibility theory, the implications of which 
have not yet been thoroughly considered in relation to expert 
systems in law.” 

And so despite their embodiment of many of the classical tools 
of A.I. and their concern with, or their designers’ aspirations of, 
A.I., few of the current systems can be said even to approximate 
to expert systems of the sort with which our work is primarily 
concerned. We have already noted that the systems do not reason 
with heuristic, judgmental knowledge. Moreover, not all the 
systems are transparent, and even those that do offer explanations 
of their lines of reasoning (for instance, the PROLOG Projects and 
LDS), do ‘so simply by regurgitating the rules that were fired. If a 
system is to replicate a human expert in law, it ought to provide 
more penetrating explanations 'than these, by clarifying the rules 
and, as Bellord realises, also by stating legal authorities for all 
material propositions advanced. Flexibility, in contrast to heuristics 
and transparency is well catered for in most of the major systems, 
particularly those whose knowledge is represented in semantic 
networks, and it is in relation to this that we can see the limitations 
of CORPTAX, the tax systems on sale in most leading department 


75 See L. A. Zadeh, “Fuzzy Sets as a Basis for a Theory of Possibility” in Fuzzy Sets 
and Systems 1-1978 pp.3-28, in which it is argued that the imprecision in natural language 
because of open-texture is mainly possibilistic rather than probabilistic in nature. As a 
result, Zadeh claims that it is possible to develop a universal language “ ‘in which the 
translation of a proposition expressed in a natural language takes the form of a procedure 
for computing the possibility distribution of a set of fuzzy relations in a database.” (p.4). 
This would clearly be of interest to legal theorists. 
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stores and, as McCarty has noted,’° the computer assisted instruction 
systems in law. 

In the foregoing, the current projects were criticised, from a 
jurisprudential perspective, within a classification established by 
A.I. workers. This critique could be supplemented by examination 
of the projects, using legal theory as a point of departure. For 
instance, with regard to the function of legal reasoning, little 
mention is made in the research reports about whether the systems 
are intended to assist the user in, say, justifying a legal conclusion, 
persuading a given.audience, predicting the ruling of a court, or in 
reconciling legal texts with certain values, all functions of legal 
reasoning that have been dealt with in the jurisprudential 
literature.” Whether the knowledge bases of the systems could be 
manipulated to fulfil all, some or none of these functions, we are 
not told. Most of the systems are designed for use by a lawyer. 
Again, whether the same knowledge base could serve in an expert 
system for other reasoning agents, by use of a distinct inference 
engine, is not revealed. This last possibility is of intense importance 
both to practitioners and theoreticians of the law. Indeed perhaps 
the most stimulating possibility in this field is that of developing a 
system that can be used by several classes of reasoning agent for 
their own very different and respective purposes. 


VI 


From this paper, it has emerged that there are many problems 
research workers in the field of expert systems in law must 
recognise and confront: 


(1) There are no commercially available, satisfactorily operating 
expert systems in both statute and case law, that have a high 
heuristic content and that are, moreover, at once transparent 
and flexible. 
Q) No guidelines have been offered by the cognoscenti in the 
eld for those others who are interested in attempting to build 
such a system but who rightly have little desire to try to 
overcome problems that have already been successfully tackled. 
(3) There has been minimal jurisprudential input to the field, 
much of the work having been produced from a computational 
erspective. 
{4) e prototypes that are currently in operation cannot be 
instructed in natural language but require computer language 


7 “Intelligent legal information systems: problems and prospects,” op. cit. supra, note 


25, p.145. 

On justification and legal reasoning see, e.g. Neil MacCormick, Legal Reasoning and 
Legal Theory (1978); Harris, Law and Legal Science, op. cit. supra, note 52; and 
Wasserstrom, The Judicial Decision, op. cit. supra, note 67. On persuasion, see, e.g. 
Chaim Perelman, Justice, Law and Argument (1980) particularly Chap. 14. On prediction, 
see many of the works of the American Legal Realists, e.g. O. W. Holmes, “The Path of 
Law” in Collected Legal Papers (1920) p.167 and p.173. With regard to reconciliation, in 
civil jurisdictions, one of the functions of legal reasoning undertaken by jurists is 
considered to be that of reconciling the words of the authoritative texts with the values 
that the legal system in question is thought to embody. 
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or very restricted English input, and/or “yes/no” responses to 
uestions asked of the user. 

6) There is little agreement over suitable terminology in the 
eld, to the extent that researchers disagree over what 

constitutes an expert system in law properly so-called. _ 

(6) No project report has ever addressed the possibility of 

computer-assisted operative fact finding. 

(7) There have been no sustained attempts to employ the A.I. 

techniques associated with reasoning with uncertainty and, 

therefore, reasoning by analogy has not received detailed 

treatment. i 

(8) The possibility of expert systems interfacing with existing 

database computerised legal information retrieval systems has 

not been sufficiently examined.” 


The above eight problems will require decades of attention from 
the most skilful exponents in the field. It is the object of our 
interdisciplinary research project, currently being conducted at the 
Programming Research Group of the University of Oxford, to 
examine some of them, although problem 4, for example, is clearly 
beyond the scope of our study as it constitutes a major A.I. 
research topic in itself—natural language processing. 

Our point of departure has been jurisprudence and a systematic 
inquiry into two of the stages of legal knowledge engineering has 
been made.” Having surveyed the relevant literature, we have 
developed methods of describing, individuating and structuring all 
laws (not merely statutory material) with a view to engaging in 
legal knowledge representation. With regard to legal knowledge 
utilisation, we have examined many commentaries on the notion of 
deductive legal reasoning in order to determine the utility and 
limitations of a deductive inference engine.® Thus equipped with 
coherent but nevertheless relatively informal models: of laws and 
legal reasoning, we are now attempting to write formal specifications 
of these using appropriate mathematical tools.** On completion of 


78 Because the legal knowledge base of any expert system in law is a representation of 
the chosen domain, it is desirable, and some would no doubt argue, necessary, that the 
user has direct access to the primary sources which have actually been represented. This 
could be achieved by interfacing expert systems in law with already existing database 
systems in law such as LEXIS., In no discussions of expert systems (or aspiring expert 
systems) in law, however, has this possibility been given serious consideration. 

7? The emphasis of our project is on legal knowledge representation and utilisation. 
Legal knowledge acquisition will not be given detailed and separate consideration, as we 
believe, in the legal domain, that this activity is inextricably related to legal knowledge 
representation. Any detailed study of legal knowledge acquisition and heuristics might 
best be undertaken by someone whose expertise is in the field of socio-legal studies. 

® To date, the inference procedures chosen by knowledge engineers for expert systems 
(not in law) have been relatively simple, often based on classicial first-order logic. 
Because such deductive procedures have been favoured (see e.g. Nilsson Principles of 
Artificial Intelligence, op. cit. supra, note 8), it seemed appropriate to start out 
investigation of legal knowledge utilisation with an examination of deductive legal 
reasoning. 

81 On formal specification, see e.g. Bernard Sufrin, Formal Specification of a Display 
Editor (Oxford University Computing Laboratory, Technical Monograph PRG-21, June 
1981): “The purpose of a formal system specification is to capture precisely and obviously 
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this task, we hope then to have at hand accurate and concise 
formal models that will be suitable for use in the construction of 
expert systems in law in any domain, and will therefore constitute 
the foundations of a shell for expert systems in law. To demonstrate 
our findings, we are endeavouring to build an expert system in law 
of the sort outlined in Section HI of this paper. Our chosen 
domain belongs to Scottish Law of Divorce, whose sources are to 
be found both in statutes and judicial precedents. A portion of the 
Scottish Legal System is particularly appropriate, as the law in that 
jurisdiction manifests features of both civil and common law 
systems.*? 

The findings, accordingly, are conceived as both a guide to 
anyone interested in building an expert system in law, as no such 
guide can presently be found, and, further, as a contribution to the 
study of legal theory as it is apparent that traditional questions of 
jurisprudence, and in particular, of analytical jurisdprudence, are 
of relevance in this context. We will, moreover, as McCarty 
claimed in 1977, be able “to test out the implications of our 
theories” using the computer as “the most powerful tool for 
expressing formal theories and spinning out their consequences 
that has ever been devised.”® There can be little doubt, then, that 
the successful: construction of expert. systems in law will be of 
profound theoretical and practical importance to all those whose 
concern is the law. 
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the requirements of the system designer and his client—independently of whether the 
structures and functions embodied in it are immediately implementable . . . It should be 
an adequate basis both for judgements about the correctness of implementations of the 
system to be made, and for conclusions about system behaviour to be drawn independently 
of (and preferably in advance of) implementation” (p.1). Also see Gold and Susskind, 
“Expert Systems in Law: A Jurisprudential and Formal Specification Approach” op. cit. 
supra, note 48, pp.305-316. 

Thus, our findings will be of relevance to the construction of expert systems in law 
in most, if not all, legal systems. 

83 “Reflections on TAXMAN: An Experiment in Artificial Intelligence and Legal 
Reasoning” op. cit. supra, note 25, p.840. 
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PRIVATE ESTATE PLANNING AND THE PUBLIC 
INTEREST 


The Operation of section 84(1) Law of Property Act 1925 


J. THE BACKGROUND TO THE LEGISLATION 


THE Law Commission’s long-awaited Report on the law of positive 
and restrictive covenants recommends reforms which 


“should enable obligations, whether restrictive or positive in 
nature, to run with the benefited and the burdened land so 
as to be directly enforceable by and against the current 
owners of each. [and which] should also be such as to 
cater not only for ‘the simple case of an obligation created 
between two neighbouring land owners, but also for the 
more complex needs of property developments (including 
those involving freehold flats).”? 


This amounts to a clear endorsement of the value of Sivas 
planning through the use of freehold covenants, a practice-which 
seems to have developed. during George III’s reign but which 
was only given authoritative judicial-recognition in Tulk v. 
Moxhay in 1848.7 The popularity of such covenants, which were 
thenceforth enforceable as equitable interests in land soon led-to 
a particular difficulty, for they enclosed individual properties and 
often whole streets and neighbourhoods in a legal straightjacket 
which inhibited a flexible response to changes in social habits 
(such as the reduction in the size of households) or in the social 
status or economic function of a locality. In London this result 
had become apparent before the Great War, for a long term 
centrifugal trend was accelerated by the coming of the motor bus 
and the electric train, and high quality housing estates. were left 
marooned in areas deserted by the only class who could use 
them in accordance with the covenants. In the political climate 
of post-war reconstruction, when the land law was being 
remodelled around the cult of a fee simple owner who was to be 
as little hampered in his dealings’ as possible, it is not surprising 
that proposals to reduce this inconvenience were put forward. 
The Scott Committee recommended that there should ‘be a 
power: 


by order to discharge or modify any such restriction on 
being satisfied that the restriction ought to be deemed 
obsolete, or that its continued existence would impede the 


1 No. 127 (H.C. 201) 1984, para. 27.1(1). 
2 (1848) 2 Ph. 774; C.-W. Chalklin, The Provincial Towns of Georgian England (1974). 
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reasonable user of the land for public or private purposes, 
or that the persons of full age and capacity entitled to the 
benefit of the restriction have agreed expressly or impliedly 
to the restriction being discharged or modified, subject to 
payment of compensation to the persons entitled to the 
benefit of such restrictions, if such persons are, in fact 
damaged by the discharge or modification of such restrictions.? 


This was given effect by section 84(1) of the Law of Property 
Act 1925, a section taken almost verbatim from a Real Property 
Bill drafted by Cherry and introduced by Lord Haldane in 1913, 
and which had been shelved on account of the war.* Cherry’s 
clause had had the much more limited aim of providing a means 
of removing covenants which were already unenforceable in 
equity but which still cluttered titles and afforded a means of 
prosecuting neighbours’ quarrels or extorting money from 
developers.*> Since no valuable rights were being invaded, no 
compensation would be payable, and since the question was 
essentially a legal one, the Chancery Division was the natural 
forum. The much more extensive power advocated by the Scott 
Committee extended to covenants which were still enforceable 
and it therefore required a provision for compensation, which 
was tacked on in a singularly cumbrous form. The Committee 
also felt it inappropriate for the Courts to decide what it viewed 
as essentially town planning and compensation questions, so the 
jurisdiction was entrusted to official arbitrators appointed by an 
Authority set up under the Acquisition of Land (Assessment of 
Compensation) Act 1918.6 The fact that a separate facility for 
applications to the High Court for a declaration whether land 
was still burdened by a restriction was also provided emphasises 
that the arbitrators were intended to deal primarily with “live” 
restrictions. The final shape of section 84 was fairly described as 
“loose and ambiguous”’ but the internal contradictions which 
resulted from using Cherry’s clause, only slightly modified, for a 
wider purpose, passed unnoticed in the daunting bulk of the law 
of property legislation.’ ` 


3 4th Report (Cmnd. 424 of 1919) p.17. 

4 Clause 53(1), which was based on a recommendation of the St. Aubyn Commission 
on the Land Transfer Acts (Cmnd. 5483) p.400. 

5 The extent of the courts’ discretion to refuse relief was still unsettled: see J. G. V. 

Behan, Covenants Affecting Land (1924), pp.149-164. 
__© The number of arbitrators was progressively increased from 2 to a maximum of 5. 
They were experienced surveyors and two, J. P. C. Done and C. H. Bailey, subsequently 
served on the Lands Tribunal. The Authority included the Master of the Rolls and the 
Lord Chief Justice but played no very active part in the jurisdiction. 

7 W. A. Jolly, Restrictive Covenants (2nd ed., 1931), p.117. 

8 To meet the most urgent problems, s.27 Housing, Town Planning, etc., Act, 1919 
(re-enagted successively in 1925, 1936 and subsequently, with additions, in Housing Act, 
1957 s.165), had already given county courts the power to modify covenants where 
“owing to changes in the character of the neighbourhood in which the house is situated, 
the house cannot readily be let as a single tenement, but could readily be let for 
occupation if converted into two or more tenements.” It remains a little studied anomaly. 
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II. PROCEEDINGS UNDER SECTION 84(1), 1926-50 


(a) The nature of the proceedings 


The arbitrators were obviously unworried by these contradictions, 
treating the section just as if it had enacted the Scott Committee’s 
` recommendation and scarcely ever finding it necessary to seek 
judicial guidance or legislative assistance.? The popularity of 
the jurisdiction amply justified its introduction; before 1939 
applications averaged 60 a year, roughly followed the cycle of 
building activity, and peaked at 150 in 1935." Its popularity with 
applicants may have owed something to misconceptions about its 
speed and cheapness,’! and something also to the fact that the 
alternative of seeking a High Court declaration that restrictions 
were unenforceable was less attractive after the decision Fielden 
v. Byrne? in which the court held that it had no power to 
modify a restriction which it found to be still enforceable. In fact 
many of the covenants which came before the arbitrators were 
almost certainly unenforceable: between the wars the courts 
interpreted the rules governing the transmission of the benefit of 
restrictive covenants along increasingly technical lines, culmina- 
ting in the excessively refined distinctions made in re Ballard’s 
Conveyance. As a result, many restrictive covenants, especially 
older ones,. were unenforceable by the neighbours who were 
usually the persons most anxious to do so.” . 

In arbitration hearings, however, such legal niceties were 
largely discounted. The hearings were held in a highly informal 
atmosphere and although many objectors, and almost ‘all 
applicants, were legally represented, the arbitrator generally 
discouraged narrowly legal submissions concerning the enforceab- 
ility of the covenants, almost invariably insisting on dealing with 
the substantive merits of the applicant’s proposal and its likely 
effect on the neighbourhood, which he was better qualified to 
judge. ; ; 

These hearings indeed, tended to resemble a planning enquiry 
more closely than a conventional law suit. In particular; objectors 





9 They were given the power to award costs by the Administration of Justice Act 1932 
s.6, and awarded them against the applicant in 40 per cent. of cases thereafter. Costs 
often exceeded £100 and in Queensbury Estates Ltd.’s Application, (1937) 129 E.G. 353, 
amounted to £996. Costs were awarded against objectors in only three cases. 

10 Orders are in PRO LP3. The only reports of proceedings are in the Estates Gazette. 

11 The average time between application and hearing was six months, though the 
Secretary told applicants it was only three months: LP 3/15/422: Executors of Burdens 
Application (1932); LP 3/22/672: Trustees of Bush’s Application. Before extra arbitrators 
were appointed Sir Charles Webster was taking 9 months to deal with cases in the south- 


east. 

12 [1926] Ch. 620. : 

B [1937] Ch. 473. ' 

14 A writer in the Law Times in 1934 believed over half of them were unenforceable. 
(Vol. 178, p.84); cf. Vol. 183, p.450. 

15 Jolly, op. cit., introduction. The informality was later praised by the Uthwatt 
Committee on Land Betterment (Cmnd. 6386 of 1942, para. 224). 


198 THE MODERN LAW REVIEW - [Vol. 49 


without any title to the benefit of the restrictions were routinely 
admitted to give evidence “in the public interest”! and the 
arbitrator regularly took into account the consequences to all the 
local residents, and not merely to those entitled to the benefit of 
a restriction, of granting the application. Moreover the arbitrator 
took a very active part in the proceedings, often attempting to 
negotiate a limited modification by consent!” where the objectors’ 
legitimate fears of loss of amenity or of decline in property 
values could be reconciled with an otherwise acceptable 
development project. Sometimes these negotiations could be 
concluded in the preliminary correspondence and a formal 
hearing dispensed with,’® but even at the hearing the applicant 
sometimes came under pressure to accept less than he wanted 
rather than risk complete rejection.” 


(b) The applications 


A breakdown of the applications is instructive. It was in London 
that the problem had forced itself on the attention of law makers 
and it was from the London area in particular, and from the 
south-east in general, that the great mass of business was drawn. 
The heaviest concentrations were in those spacious Victorian 
developments whose hey-day had passed and which were now 
being broken up for smaller housing or commercial developments; 
thus among the seaside resorts, Brighton, Worthing, Westcliff 
and Bexhill and among the suburbs, Southgate, Ealing, Croydon, 
and Beckenham generated plenty of business. 

Most applicants sought one or more of three things. About 
one quarter were seeking to convert residential premises to 
commercial ‘uses. Most commonly this involved only: the 
conversion of a single house into a shop, as happened piecemeal 
along the St. Albans Road in Watford, but on occasions quite 
substantial shopping parades were proposed. Many new housing 
estates were badly under-provided with shops and restrictive 
covenants tended to perpetuate this deprivation. In other 
cases originally residential roads had already become major 
thoroughfares ripe for commercial exploitation and the covenants 
were no longer effective or perhaps appropriate. Two of the 
most characteristic innovations in the inter-war streetscape, 
cinemas and petrol stations, featured prominently in such 
applications, and each tended to attract numerous objections. 





16 Higgs’ Application (1928) 112 E.G. 24. This was based on advice given by the 
Authority: L.P. 3/41/1275: Mumby’s App. (1945). f 

1 Under paragraph (b) of s.84(1). 

18 27 per cent. of all orders were made without a hearing, though many of these were 
unopposed. 

° e.g. Render’s Application (1932) 120 E.G. 849; cf. Queensbury Estates Ltd.'s 
A ppiicanon (1937) 129 E.G. 353, where the applicant refused to compromise and failed 

together. 

= e.g. at Chingford: 3/10/273, Mackay’s Application (1931). 
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More applications, at least one third of the total, involved 
building new houses, though sometimes as a fall back position 
only, and most of these projects were small. The biggest obstacle 
to developers was the minimum building value ‘imposed by, the 
original owners; many of these restrictions were comparatively 
recent but- the 1930s witnessed a scramble to produce lower 
priced housing, especially in the London suburbs, as building 
costs fell and competition to attract purchasers from lower 
income brackets intensified. Restrictions on density, prescribed 
building lines and minimum frontages were also hindrances, but 
the commonplace prohibition on terraced housing was hardly 
ever brought into question, so unfashionable was the terrace in 
the private sector. 

The third common object was to build new flats or convert 
existing properties into flats. Purpose-built blocks. became a 
familiar feature of the outer London skyline in the mid 1930s, by 
which time as many as two-fifths of all applications mentioned 
the desire to provide flats. Because they were the most intrusive 
form of housing development, the bigger purpose-built blocks 
therefore tended to attract more opposition and were viewed 
with more caution by the arbitrators. 


(c) The outcome of the proceedings 


Although those responsible for the section probably envisaged it 
primarily as a means of discharging inconvenient covenants 
altogether, the arbitrators took a much more creative view of 
their powers. Only 7 per cent. of their orders were for discharge 
simpliciter, and only, 10 per cent. of applications were simply 
dismissed.?4 Modification, not discharge. was the keynote of 
the jurisdiction and some modification was granted in the 
overwhelming majority of cases, but, whereas. in some cases it 
amounted to.a virtual defeat for the applicant (as where he was 
only allowed to convert: an existing property into flats despite 
having sought a substantial new development) in others, it was 
an almost complete success, as where commercial user was 
permitted subject only to the standard prohibition against noisy, 
noxious and offensive trades. It is clear that the arbitrators 
conceived their function as a species of planning authority and 
wished wherever possible to modernise and adapt the restrictions 
in the light of past and impending changes in a locality. They 
were certainly not prepared to give speculative developers a free 
hand’ but neither were they willing to allow restrictions to block 
development entirely. Central to this strategy was their extensive 
use of the power to amend restrictions and if necessary to 





21 Both figures exclude the 15 per cent. of applications which were withdrawn. °F. J. 
Kirby F.R.I.C.S. diverged from this practice by granting discharges regularly, but he: had 
the north, which generated few cases. ; 
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substitute fresh ones for those deleted, and to award compensation 
to persons adversely affected. Thus not only were existing 
restrictions altered, for example by substituting lower minimum 
building values or smaller plot sizes, but wholly novel stipulations 
were introduced, as where purpose built blocks of flats were 
permitted, but extremely elaborate and detailed sets of fresh 
restrictions were- imposed. The Act gave no express power to do 
this and the legality of the practice was open to some question, 
especially where these stipulations included positive covenants.” 

The arbitrators also made extensive use of their powers to 
award compensation both for an anticipated decline in the value 
of a property and for loss of amenity. Awards were made in 
more than one eighth of all applications, ranging in amount from 
£10 to £4,200, although most were fairly modest.” Exaggerated 
claims to compensation were all too common, sometimes in cases 
where 


The right to any compensation is so tenuous as to make 
ne demands] unpleasantly resemble blackmail ... this 
atter tendency will only be checked when it becomes: 
apparent that the authority will not award compensation 
indiscriminately. 


The practice of the arbitrators was on the whole judicious in this 
respect but whether it conformed strictly to the wording of the 
Act is doubtful. However, appeals were so few that the arbitrators 
were largely unconstrained by judicial rulings on their powers. 
No appeal lay against the refusal to make an order,” and if an 
order was made subject to compensation an objector who 
appealed necessarily put his own title to the benefit of the 
covenants in issue and risked losing the compensation as well as 
giving the applicant carte blanche to disregard the restriction. 
The orders gave no reasons, appeals were by way of re-hearing, 
and Farwell J. said that the court would be slow to interfere with 
an award,” so it is not surprising that the only. successful appeals 
were against compensation awards to persons not entitled to the 
benefit of a covenant.”’ Until the important case of re Henderson’s 
ae ee 


2 When this practice was challenged Sir Charles Webster F.R.I.C.S. said that if the 
court took that view, more applications would fail: Cumberland Mansions Ltd.’s App. 
(1935) 126 E..G 352. 

3 Tilley and others’ Applications (LP 3/343/1071, 1094) are unusual in that 26 residents 
of Cranbrook Road, Ilford, received awards, the applications arising out of the 
redevelopment of this “Piccadilly Circus of suburbia” when Gants Hill station was 
opened in 1938. Usually it was only a handful of immediate neighbours who obtained 
compensation. ` 

% (1935) 21 Conv. 121. For examples of inflated claims see (1927) 110 E.G. 48; (1939) 
133 E.G. 740. 

5 Re 108, Lancaster Gate [1933] Ch. 419. 

% Re Henderson’s Conveyance 1940] 1 Ch. 835, 839. 

7 Where the objector’s title was disputed the award was made “if legally entitled” 
until the 1933 Rules (SI/LI) r 16(2) enabled the money to be paid into court. See Re 
Spencer Flats [1937] Ch. 86, 90. 
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Conveyance in 1940” the arbitrators had matters very much their 
own way. 

As we have seen, their tendency was to be broadly sympathetic 
to proposals for redevelopment, at least on a small scale, where 
they felt that the interests of neighbours could be accommodated 
by compensation and/or fresh conditions. It was therefore 
comparatively easy to obtain a relaxation of covenants and this 
was probably a wise policy; at this period judicial and professional 
opinion was generally hostile to them and the relative ease with 
which modifications could be obtained probably preserved more 
real benefits to their owners than a narrower application of the 
statutory power would have done, because it reduced the 
temptation for a developer simply to disregard them or to apply 
for a declaration under section 84(2). Certainly there were many 
who thought that the law did not go far enough, the Central 
Housing Advisory Committee’s Sub-Committee dismissing it 
as “expensive, not comprehensive, complicated, uncertain, 
protracted and, in practice, unsatisfactory.” This view however 
seems as wide of the mark as Underhill’s claim that “but for this 
[provision] extensive parts of west London would be: practically 
void of inhabitants. ”?? 

A considerable. change took place after 1939, beginning with 
the judgment of Farwell J. in re Henderson’s Conveyance.*! An 
arbitrator had modified a restriction of 1868 so as to permit the 
burdened owner to build a house in his. garden, awarding £500 
compensation to a neighbour. The modification was overturned 
on appeal, and the judgment is important not only for confirming 
that amenities such as open space and privacy were “practical 
benefits” within section 84(1)(a) but for Farwell J.’s pronounce- 
ment that “I do not think that the section was designed with a 
view to benefiting one private individual at the expense of 
another private individual.”*? This passage was to be frequently 
quoted on behalf of objectors in later cases, but less often 
quoted is another passage in which he said 


I am not suggesting that there may not be cases where it 
would be tight to remove or modify restriction, with or 
without compensation, in a case where it seems necessary to 
do so because it prevents in some way the proper 
development of the neighbouring property or for some such 
reason of that kind.” 


Since the judge acknowledged that most cases under the section 


23 supra, note 26. 

2 (1946) 90 S.J. 98. 

æ% (1935) 51 L.Q.R. 221. 

31 (1940) 1 Ch. 835. 

32 (1940) 1 Ch. 835, 846. 
Ibid. 
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were of that kind, it is clear that he did not intend criticism of 
the arbitrators’ general practice, but considered that the statutory 
powers were wide enough to permit modification of restrictions 
which impeded the public interest in “proper development.” 
Moreover, the arbitrators continued to use their powers in the 
established way and to make substantial compensation awards 
where they thought it appropriate.** However, they encountered 
increasing difficulties when confronted with counsel for objectors 
in some of the larger post-war cases, -(such as G. H. Newsom 
Q.C. in A. W. Curton Limited’s Application) ,>> who insisted on 
rigorously questioning whether the applicant’s case fell within 
the exact wording of any statutory ground. Furthermore the 
Town and Country Planning Act 1947,% which substituted an 
elaborate and comprehensive system of public planning controls 
for the congeries of local and particular ones which preceded it, 
would ‘make it more difficult for the arbitrators to conduct 
proceedings in the customary way without becoming swamped 
with planning documents and evidence. 


III. PROCEEDINGS UNDER SECTION 84(1), 1950-69 


In the event, they were not given the opportunity. In 1950 the 
Law of Property Act jurisdiction was transferred to the Lands 
Tribunal?” and the character of the proceedings underwent a 
decisive shift away from a planning inquiry and towards a law 
suit. The new forum itself made this almost inevitable, for it had 
a more elaborate and legalistic body of rules and procedures, 
some of its members were legally qualified, and it gave reasoned 
and reported decisions. The shift became much more marked 
once the Court of Appeal had decided that untitled objectors 
had no locus standi to be heard (a question on which members 
of the Tribunal held divergent views). The more objectors the 
applicant could eliminate on this ground, the better. his chances 
of success, and consequently this preliminary issue, involving 
legal questions of a most complicated and technical nature, 
became increasingly important and time consuming. Once the 
untitled objectors had been weeded out, the Tribunal still had to 
deal with the two main issues: whether one or more of the 
statutory grounds had been made out and if so whether it ought 
to exercise its discretion in the applicant’s favour. 


34 Notably in John Barker Ltd.’s Application (1948) 152 E.G. 494; (1949) 153 E.G. 17 
(£7,500 in all); 3/42/1298: Sutton’s App. (1947) (£2,500); 3/42/1299: Family Holidays 
Ltd.’s App. (1947) (£4,250). 

35 (1948) 152 E.G. 78, 111, 130. Newsom refers to this as a watershed (1969) 212 E.G. 
353 but the other reported applications from 1948 and 1949 do not entirely bear this out. 

36 10 & 11 Geo. VI c.51. 

37 Lands Tribunal Act (12 & 13 Geo. VI c.42) s.1(4)(a). 

38 Spruit v. John Smith’s Tadcaster Brewery Ltd. (1957) 9 P. & C.R. 24; Preston & 
Newsom, Restrictive Covenants Affecting Freehold Land (hereafter cited as P. & N.) (3rd 
ed., 1960), pp.178-183. 
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Predictably in view of their origins, the statutory grounds 
proved upon close examination to be very narrow. Re Henderson’s 
Conveyance? was of crucial importance because it was soon 
regarded as establishing that the’ Tribunal had no power to 
expropriate subject to compensation, private rights which were 
“practical benefits,” even where the applicant’s development 
proposals would further the public interest.“ Where a person 
entitled to the benefit of a restriction valued it highly enough to 
object to modification it was unlikely to be considered “obsolete” 
within section 84(1)(1),1 and provided that an objection was 
genuinely held it was to be respected however inconvenient it 
was.”? Thus it often became necessary for the applicant to try to 
show that his proposals, subject to such conditions as the 
Tribunal might impose, would not injure anyone entitled to the 
benefit of the restrictions, and it was only the Tribunal’s ability 
to impose conditions and fresh restrictions that’ prevented the 
jurisdiction from becoming effectively confined to unopposed 
cases. l 

The first issue was decided then, almost entirely without 
reference to any wider public interest. Planning permission was 
not in itself a ground for the discharge or modification of 
restrictions nor did it enable the grantee to contravene them. 
Nevertheless, applicants often deluged the Tribunal with planning 
material which was relevant only if it was satisfied that it had the 
power to grant a modification. 

The Tribunal’s discretion was a wide one® but it was stressed 
by Lord Evershed, M.R. in Re Ghey and Galton’s Application 
that “[the Tribunal] is not asked to say what he thinks would be 
advantageous from one point of view or .another to the 
neighbours. He is not asked to act as a kind of town planning 
authority.” 

Nevertheless, if the Tribunal was not to emulate the arbitrators 
in seeking the “best use” for the site it did not have to endorse 
proposals merely because they had the support of the local 
planning authority. Such considerations indeed, were seldom 





3 supra, note 26. 

40 “It becomes almost impossible to imagine a case where the Tribunal can properly 
modify or discharge a covenant where anyone will be a penny the worse for the order. If 
so, there can scarcely be a case for compensation.” (G. H. Newsom, 7 P. & C.R., xlix.). 
The only awards were made under the ‘curious proviso applying to cases where the 
property had originally been ‘sold at a lower price on account of the restriction: Re 
Gateshead C.B.’s Application (1960) 12 P. & C.R. 265; Re Watson’s Application (1966) 
17 P. & C.R. 176. g 

41 The: Court of Appeal. defined “obsolete” narrowly in Re Truman, Hanbury & 
Buxton Ltd.’s Application [1956] 1 Q.B. 261. 

42 Re Munday’s Application (1954) 7 P. & C.R. 130. 

43 Driscoll v. Church Commissioners (1957) 1 Q.B. 330; Ridley v. Taylor [1965] 1 
W.L.R. 611. 

“ [1957] 2 Q.B. 650, 662. 
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decisive and the Tribunal was generally unimpressed by evidence 
of planned densities and designated users, on several occasions 
rejecting applications unopposed by any objector with title 
because it found the proposed development to be “inconsistent” 
with the preservation of the character of the area.“ Probably 
because of the impact of public planning controls in discouraging 
attempts to introduce commercial user into residential neighbour- 
hoods, the great bulk of reported post-war applications to the 
Tribunal concerned proposals for new housing and/or flats,” and 
as their experience of planning controls grew, both the Tribunal 
and the courts became increasingly sceptical of the planners’ 
willingness and ability to protect enclaves of good quality private 
housing from insensitive and inappropriate development. In the 
courts, dislike of the sometimes arrogant attitudes of town 
planners was trenchantly expressed by Harman J. and similar 
views were expressed more temperately by the Tribunal, as 
where W. Simes, Q.C. declined “to leave persons entitled to the 
benefit of the restrictive covenant to the tender mercies of the 
planning authority which would appear to be not adverse to 
permitting a twelve-storey block to be introduced into this 
estate.” This attitude is reflected in the increasing sympathy 
shown to established private estates in their attempts to preserve 
covenanted restrictions. Beginning in cases where a leasehold 
term was due to expire quite soon, but quickly extending to 999 
year leases and freehold estates, the Tribunal recognised the 
right of the estates to control the pace and extent of change by 
means of licences. Granting such licences, or even selling them, 
would not prejudice the estate in future applications to the 
Tribunal, provided that the grant or sale was governed by 
considerations of estate management and was not merely a way 
of extorting money”; moreover their continuance was held to 
secure practical benefits to the estate owner, whom a modification 
would injure by undermining the confidence of present and 
prospective residents in the future of the estate, and modification 
in one case did not make the restrictions on other properties 
obsolete.** This stance was enthusiastically endorsed by the 
courts, where orthodox opinion as voiced by Salmon L.J. in Gee 
v. The National Trust was that 


“if the managers of a large estate were objecting to the 


4 A. R. Mellows (1964) 28 Conv. [N.S.} 190. 

“ e.g. Re Wrighton’s Application (1961) 13 P. & C.R. 49. 

4 Applications had regained their pre-war level by the mid-1950s. 

* Bell & Norman C. Ashton Ltd. (1956) 17 P. & C.R. 359, 369. 

® Re Pyrenees: Hotel Ltd.’s Application ((1960) 177 E.G. 485. See also Re Emery’s 
Application (1957) 8 P. & C.R. 113 and Re Boorman’s Application [1961] E.G.D. 218. 

Re Driscoll’s Application [1956] E.G.D. 257; Re Shaw’s Application (1967) 18 P. & 

C.R. 144; Re Teagle & Sparkes’ Application, Re Murray’s Application (1962) 14 P. & 
C.R. 68, Re Hornby’s Application (1969) 20 P. & C.R. 495. 

5! Driscoll v. Church Commissioners [1957] 1 Q.B. 330. 
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proposed discharge or modification on the grounds that in 
their view it would prejudice good estate management . 
such objections should normally be upheld unless they are 
shown to be vexatious or frivolous.” 


In relation to these estates the Tribunal had therefore relegated 
itself to the role of an appeal body against decisions made by the 
owners. , i 


‘TV. THE EMASCULATION OF THE STATUTORY POWER 


Almost paradoxically then, applicants found it considerably 
harder to obtain modification of restrictions after the inception 
of a comprehensive and elaborate system of public planning law. 
Even where the intended development was small**-almost one 
third of reported applications failed, while for flats and more 
sizeable housing schemes the proportion was well over half. At 
the same time the courts were beginning to relax the extremely 
strict rules governing the benefit of covenants. Particularly 
notable was the departure from the strict conditions taken 
from Elliston v. Reacher,** required to prove a “scheme of 
development,” which was signalled by Stamp J.’s decision in. 
Baxter v. Four Oaks Properties.” Some judges displayed a 
marked antipathy towards property developers; they received 
scant sympathy from Upjohn L.J. for example: 


“The developer is seeking to corrode common law rights of 
the residents in the area and it seems to me right that he 
should be made to‘prove his case up to the: hilt, and if that 
proves to be a long, difficult, arduous and expensive process, 
I am not concerned with that.” 


This case, re Purkiss’s Application, dealt an almost mortal, blow 
to the Law of Property Act jurisdiction. The division of functions 
inherent in the structure of section 84 was given unusual emphasis. 
and -it was held that all difficult questions of law should be 
referred to the court, and not decided in the Tribunal. It seemed 
to follow that all an objector had to do after Purkiss was to 
allege a building scheme and the applicant was faced with an 
unpleasant choice between challenging this claim in the Court of 
Appeal or admitting it for the purpose of the Tribunal 
proceedings, thereby not only jeopardising his chances of success 
but almost certainly becoming liable for the objector’s costs, a 


52 [1966] 1 W.L.R. 6, 13. 
3 a per cent. of reported housing proposals were for fewer than five houses. 
1908] 2 Ch. 665. ' 
55 11965} Ch. 816. 
% Re Purkiss’ Application [1962] 1 W.L.R. 902, on appeal, from the decision of J. 
Watson F.R.I.C.S. reported in (1961) 178 E.G. 761. 
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state of affairs which “puts a premium on obstruction, and 
makes application of section 84(1) even more uninviting. 957 The 
consequences of this decision were aggravated by the unexpected 
pronouncement of Russell L.J. in Ridley v. Taylor that. paragraph 
(c), on which most successful applicants relied, was “intended 
only as a-long stop against frivolous or vexatious objections.”*? 
This view may have been historically sound, but experienced 
practitioners rightly predicted that in conjunction with Purkiss, it 
would lead to a sharp falling off of applications at the very time 
when pressures for property development were increasing.© The 
Tribunal, having been told first that it was not to act as a 
planning enquiry and now that it was not to act as a court of 
law, seemed to have lost its function altogether. 


V. THE RESHAPING OF SECTION 84(1): Law oF PROPERTY ACT 
1969 - 


The Lands Tribunal President had already suggested that it 
ought to be able to award a modification subject to compensation 
in instances where the injury to an objector was both small 
and readily compensatable in money.®'- Others, including the 
Wilberforce Committee on Positive Covenants’ thought that a 
more radical amendment was needed and The Law Commission 
proposed to permit modification where the restriction 


“would be detrimental to the public interest by impeding the 
‘reasonable user of land . . . [and] the atta entitled to the 
benefit of the restrictions can be adequately compensated in 
money for any disadvantage they will suffer as a result of 
the order, so far as that disadvantage cannot be alleviated 
by the imposition of conditions in the order.” ` 


Certainly-such a power was needed if developers were not to 
resort to insurance policies where they were available, and the 
bulldozer where they were not.“ 

What was actually presented to Parliament was a combination 
of these suggestions. The draftsman failed to satisfy: Lincoln’s 


57 G.'H. Newsom [1964] J.P.L. 388. The Practice Direction on costs given by the 
President in Re Jackman’s Application [1954] J.P.L. 458 was highly favourable to 
objectors. For detailed criticism of Purkiss see G. H. Newsom [1964] J.P.L. 699. 
Megarry J. in Shepherd Homes'v. Sandham (no. 2) [1971] 1 W.L.R. 1062, later 
interpreted Purkiss in a less restrictive way, but the damage had been done by then. 

53 “that the proposed discharge or modification will not injure the persons entitled to 
the benefit of the restriction.” 

5 supra, note 52 at p.22. He cited Jolly (op. cit., note 7) who gives no authority. The 
arbitrators had not viewed it in this light: Queensbury Estates Ltd.’s Application (1937) 
129 E.G. 353. 

©. [1962] E.G.D. preface, though the editor failed to allow the necessary time-lag. 

6! Re Harris & Sons Application (1964) 16 P. & C.R. 85, (Sir W. Fitzgerald). See also 
P. & N. (4th ed., 1967), viii. 

-® Cmnd. 2719 (1965) paras. 29-32. 

‘S 11th Report (1967) proposition 11. 

é “the need for such policies is a standing jépräadi: to the law,” R. E. A. Poole, 
(1969) 119 New L.J. 583. . 


Mar. 1986] PRIVATE ESTATE PLANNING AND PUBLIC INTEREST 207 


Inn with his original proposals and to avoid further delay: a 
patched-up revision of section -84(1) was hastily tacked’on to the 
Law of Property Bill. Useful procedural changes were. made 
which improved: the interlocutory machinery and in particular 
removed the‘worst effects of Purkiss by restoring the Tribunal’s 
power to decide questions of law. The power to impose’ fresh 
conditions (which the Tribunal like its predecessor had regularly 
used)’ was confirmed but expressly confined to those negative in 
substance, and limited so that they could not be imposed in 
invitum, ‘while the compensation provision to was cast in a ‘more 
straightforward form. 

Two new substantive grounds for action were introduċéd in 
place of the second limb of paragraph (a),® which had become 
virtually useless. If a restriction impeded some reasonable user® 
of the property it might now be modified if it was either contrary 
to the public interest or did not secure substantial benefits, but 
in either case only if money would be an adequate compensation. - 
The Lord Chancellor outlined the current position and explained 
that the object of the changes was to give the Lands Tribunal 
“power to modify or discharge a restrictive covenant which is of 
value to. those benefiting from it, if it impedes the reasonable use 
of the land so as to be contrary to the public interest.”” 

In the bill, the “public interest”. was deliberately left undefined, 
but a new sub-section (IB) enjoined the Tribunal to take into 
account in.deciding whether a case fell within the new public 
interest ground, or (in any case), when exercising its discretion, 
“the development plan and any declared or ascertainable pattern 
for the grant or refusal of planning permission in the relevant 
areas, as well as the period at which and context in which the 
restriction was created or imposed and any. other material 
circumstances.” Lord Gardiner described this as “a guide not a 
directive,” and emphasised that “the task of holding the. balance 
between. the interest of the adjoining landowner in the amenities 
and the interest of society in the full use of the land must be left 
in the Tribunal.” It was generally expected however, that the 
balance would be materially shifted. The example given by the 
Solicitor-General (Sir Arthur pene) made the government’s 
ideas: plain: 


F 


65 “that the continued existence [of the restriction] would impede the reasonable user 
of the land for public or private purposes without securing practical benefits’ to other 
persons, or, as the case may be, would unless 'modified so impede such user.” - 

& A significant change. Since Re Wakefield (City) Corporation’s Application (1953) P. 
& C.R. 90, the applicant had had to prove that the restriction had virtually sterilised the 
site before he could succeed under the second limb of paragraph (a). 

HLL. Deb., ser. 5, Vol. 301, cols. 583-584. 

s Ibid. col. 586. 

® Both by those who opposed it (e.g. C. Fletcher-Cooke) and by those who welcomed 
it (e.g. G. Oakes), ibid. ŒH. C.) Vol. 784, col. 1445, Vol. 788, col. 512. This was also the 
view of academic writers: ' (1969) 32 M. L.R. 477, 491 (S. M. Cretney), (1970) 34 Conv. 
(N.S.), 15; (1969) 9 R.V.R. 433 (D. M. W. Bares). 
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It will in future be possible for a developer to override a 
„density restriction by building a larger number of houses 
_than is allowed under the covenant, but where the density 
restriction is not itself contrary to the public interest, he will 
be able to do so only where the consequential diminution in 
. the value of adjoining properties is very slight. On the other 
hand, if the density restriction operates against the public 
good, as, for example, because the area has been designated 
for a higher density and there is in the circumstances no 
special reason for maintaining the restriction the developer 
‘should be able to have the covenant discharged and proceed 
with his development even though adjoining properties are 
. substantially reduced in value.” 


Conservative M.P.s and the Law Society felt that the shift 
went too far. They argued that the applicant would come armed 
with his planning permission and a mass of documents setting 
forth the aims and intentions of the planning authority for the 
area, and that the hearing would become a sort of additional 
planning inquiry, but one at which an objector would be 
hopelessly disadvantaged; for it was thought that to show that 
the continuation ofthe restriction was not against the public 
interest, he must show that the applicant’s proposals were, and 
that that would be almost impossible; it was feared that “we are 
going to have a liberal interpretation by the courts which will in 
fact endorse everything that the local planning authority has 
said.””! 

The government spokesmen admitted that “the public interest 
as evidenced by planning permission” would prevail, “where 
only a monetary loss is involved” but 


“some safeguard against amenities being overridden may be 
found in the requirement that money must be adequate 
compensation. For instance, it may well be that the Tribunal 
or the Courts will hold that money cannot compensate for a 
total loss of privacy or the blocking of a beautiful view 
which was the main attraction of a particular residence.” 


The terms “advantages” and “consideration” were then inserted 
into the bill to emphasise that such amenities were to be taken 
into account. 

From Lord Gardiner’s speeches it is evident that the intention 
was that money would normally be considered adequate 
compensation, but the Tribunal was given little guidance in the 





7 H.C. Deb., ser. 5, Vol. 584, col. 1434 (my italics). 

7 H.L. Deb., Vol. 302, cols. 232-239 (Lord Colville); (1967) 111 S.J. 143 (T. M. 
Aldridge). a 

” H.C. Deb., ser 5, Vol. 584, cols. 241-243 (Sir Arthur Irvine). 
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bill, nor was it made cleat whether the test was to be abee 
or objective. Conservative attempts to delete the “public interest” 
ground failed and most. members would have accepted -Lord 
Wilberforce’s verdict that “this makes such a substantial inroad 
into existing restrictive covenants -that the whole nature,.of them 
is really changed, to the detriment of the persons now pentitled to 
_ the benefit of them.”” .. A. Wg 


VL ProckepInes UNDER SECTION 84(1) SINCE 1969 : 


Sir George Newsom, however, who knew the Tribunal ‘better 
than most, felt that the public interest limb of (A) would. prove 
much less useful than the ‘less controversial “not substantial” 
one,” and he has been proved right. The fears of Conservatives, 
and the expectations of the government, have not been borne 
out by events. The “public interest” ground, far from being an 
oppressive threat to property owners, has been only a snare: and 
delusion: for applicants, so much so that Newsom magisterially 
advises: “it is to be hoped that applicants will in future-be. less 
ready- than they have.been.sometimes in the-past to invoke the 
public interest, provision -in quite ordinary cases. It is often a 
waste of time and money to do so.”” . 

. Indeed it is well known that it has been acted upon. ons once, 
and that case, Re S.J.C. Constructions . Ltd. Co. Application,” 
presents such unusual features as to offer little encouragement to 
other applicants. 

Why, then, contrary to the intention of Parliament, has the 
public interest been so difficult to invoke? .Three obstacles may 
be suggested: first, the Tribunal declines to admit that a grant of 
planning permission will “imply. that it will be a positively good 
thing and in the public interest, and that failure of the proposal 
to materialise would be positively. bad. ”7 - 

Secondly, it is well established that a restriction which inhibits 
development is not contrary to the public interest per se. 78 This 
accords ‘with Parliament’s jntention but the, Tribunal has not 
adopted ‘the’ Solicitor- General’s view of the éffect of a 
development ‘plan.” In early cases it was ‘accepted | that the’ loss 
of a‘single house was contrary to public policy and could be 
justified only by a greater injury, such as’ “breaking the 
fortifications of a fine estate,”® but it has since held that the 


3 H.L. Deb., ser 5, Vol. 301, col. 598. 
7 z (1969) 113 S.J. 842. 
P. & N. (7th ed., 1982), p. 248. 

T (1974) 28 P.-& GR. 200; the appeal at (1975) 29 P. & C. R. 322 is solely concerned 
with the quantum of compensation. 

7 Re Bass Ltd.’s Application (1973) %6 P. & C.R. 136, 159 per J; S. Daniel oe C. 

78 Re Austin’s Application u97. L. 289. 

® H.C. Deb., Vol. 584, col. 1434 

8 Re Henman’s Application (1970) 23 P. & C.R. 102. 
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mere preservation of “sanctity of contract” (i.e. existing 
obligations) is itself a public interest! and that the applicant 
therefore requires to show that his proposal is so “important and 
immediate” as to “override all objections,”® “the test being 
that. the proposed development should make a material 
contribution towards meeting a need, which a single house could 
hardly be said to do.”%* Thus, he must show that there is a need 
for housing in the area,® that the sort of housing proposed is 
appropriate to that need% and that his contribution will be a 
Significant step towards meeting that. need. Yet even if he 
succeeds he may find that another public interest is considered 
more compelling: in Re Bovis Homes (Southern) Ltd.’s Appli- 
cation V. C. Wellings Q.C. came down in favour of protecting 
the amenities of a National Trust property rather than providing 
120 new homes in Berkshire. 

Moreover, in exercising its statutory duty to take into account 
the planning factors listed in (IB) the Tribunal has settled for an 
approach which disarms the fears expressed in Parliament and by 
commentators. In Re Collins’ & others’ Application the President 
said “it would seem most inappropriate for a hearing under this 
jurisdiction before the Lands Tribunal to become something in 
the nature of a town planning inquiry.”* In keeping with this 
view, evidence of official planning views and policies has been 
rigorously excluded in normal cases, leaving only the development 
plan and such a “pattern of planning permissions” as the 
applicant can set up. This evidence is seldom decisive, proposed 
densities ‘in particular seldom being even persuasive. The public 
interest, as interpreted by the Tribunal, has increasingly been 
the maintenance of the status quo rather than the implementation 
of development plans. 

Because it has proved so difficult to persuade the Tribunal 
that a restriction is contrary to the public interest, the other 
barrier to success on this ground, the requirement that money 
should be adequate compensation, has hardly been tested, but 
experience with the other limb of paragraph (A), under which 
the majority of applications have necessarily been brought, 
suggests that it is also a formidablé safeguard and that this 


8 Re Davies’s Application (1971) 25 P. & C.R. 115. 

® Re Brierfield’s Application (1978) 35 P. & C.R. 124. 

8 Re Collins’ Application (1974) 30 P. & C.R. 527; Re L.H.M. Developments Ltd.'s 
Application [1978] J.P.L. 474. : 

Re Brierfield’s Application, supra, note 82. 

85 This was regarded as important in S.J.C. Construction Co. Ltd.’s Application (supra, 
note 76), less so in Re Beardsley’s Application (1972) 25 P. & C.R. 233 and Re Gardner's 
Application [1974] J.P.L. 728. - 

Re Nesawood Ltd.’s Application [1975] J.P.L. 733. 

& [1981] J.P.L. 368. 

& supra, note 83, at p.531. 
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laconic provision poses difficulties the Tribunal has not explicitly 
acknowledged.” 

It would, of course, be wrong to give the impression that the 
1969 amendments have been ineffective. The restoration of the 
power to award compensation has enabled over 20 applications 
to succeed which would probably have failed before 1970. The 
revised rules, for interlocutory proceedings have facilitated 
negotiated settlements by making it far easier for each -side -to 
gauge the strength of the other’s case (this was often altogether 
hidden under the pre-war rules).” The strengthening -of the 
applicant’s position has no doubt made a resort to proceedings 
unnecessary in ‘some instances. If business has not been very 
brisk in the Tribunal, that no doubt owes more to the general 
condition of the building trade than to deficiencies in the law. 

Nevertheless the success rate for applications in reported cases 
(55 per cent.) has not risen significantly at all since. 1970, and 
this is distinctly low when it is considered that fewer than óne- 
quarter of applications now seek a commercial user, while no 
more than one-eighth seek to build flats.: Housing projects 
dominate the Tribunal’s Law of Property Act business and most 
are very modest; only 15 per cent. envisage more than’ four new 
houses ‘and a high proportion seek only an extension to ‘an 
existing house, or a new one in the grounds. The failure rate in 
reported cases on the moré substantial applications remains very 
high.” 

Moreover, developers are less likely to seek a declaration 
under section 84(2) nowadays, for the liberalising trend in the 
courts’ interpretation of the rules governing the transmission of 
benefit already noticed has become very marked, and not only in 
relation to “schemes of development”.” It has been said that 
judges “should not be constricted by technicalities” in applying 
the rules on express assignment,” and most important of all, the 
controversial decision in Federated Homes Ltd. v. Mill Lodge 





® P, Polden [1984] Conv. 429. : 

% P, & N. (7th ed., 1982), pp.294-322. 

31 The number of cases disposed of in the period 1972-81 has averaged 45, ‘of which 
about two-thirds are dealt with at a hearing. The success rate recorded in Judicial 
Statistics (c.75 per cent.) is much higher than that for reported cases, but includes many 
which were not seriously contested. Because there are fewer reports in recent’ years 
(averaging barely half-a-dozen since 1977), any conclusions drawn from them may be 
"z misleading. 

e.g. in Re Dolphin’s Conveyance [1970] Ch. 654, Brunner v. Greenslade [1974] Ch. 


per Wilberforce J. in:Marten v. Flight-Refuelling Ltd. [1962] Ch. 115, at p.131. This 
case affirmed Newton Abbot Co-operative Society Ltd. v. Williamson & Treadgold Ltd. 
[1952] Ch. 286, which was the first indication of a more relaxed approach. 
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Properties Ltd.* has made it vastly easier to claim that the 
benefit of a restrictive covenant made after 1925 has become 
annexed to the land. This trend may be welcomed as imposing a 
degree of intelligibility on a highly artificial branch of law but 
only at the cost of adding some additional uncertainty to titles.” 
The position of those entitled to the benefit of restrictive 
covenants has also been improved by the willingness of the 
courts to protect them by injunctions, even of a mandatory 
nature. Wakeham v. Wood,” in particular should be a salutary 
warning to those tempted to proceed with a breach of covenant 
in the hope of presenting the court with a fait accompli and 
paying damages. . 


VII. CONCLUSION 


Private planning by restrictive covenants has not only survived 
into the age of comprehensive public planning law more or less 
intact, but has flourished under the protection of the courts 
and the Lands Tribunal. It was briefly threatened by the 
recommendation of the Benson Commission that “the time may 
have come to make past and present restrictive covenants 
unenforceable except as between the parties to the original 
agreement”? but this view gained little support. It has been 
rejected by the Law Commission,” and if their draft bill becomes 
law, not only will the multitude of existing restrictive covenants 
remain enforceable, but a wider class of “Land Obligations” 
embracing not only “restrictive obligations,” but “positive 
obligations,” “reciprocal payment obligations” and rights of 
reimbursement and access under “development obligations,” will 
be capable of being created as legal interests, and these will also 
be liable to become attached to the land and endure indefinitely. 

In view of this, it is interesting that the Law Commission 
report states that section 84 has worked satisfactorily? and 
proposes to apply its provisions, with only minor and consequen- 
tial alterations, to Land Obligations. Since the Lands Tribunal 
gave evidence to the Commission, it must be assumed that they 
share this viewpoint. Without contesting the Law Commission’s 
view that such “special amenities” should continue to be capable 
of purchase, one may surely look for some awareness of its 
policy implications. If it is acknowledged that for the immediate 





a [1980] 1 W.L.R. 594. See G. H. Newsom in (1981) 97 L.Q.R. 32, (1982) 98 L.Q.R. 


95S For critical views see D. J. Hayton (1971) 87 L.Q.R. 239, P. V. Baker (1968) 84 
L.Q.R. 22. The latter recently had an opportunity to consider the merits of Federated 
Homes judicially: Roake v. Chadha [1983] 3 All E.R. 503. 

% (1981) 43 P. & C.R. 40. A similar approach prevailed in the case of an easement in 
Pugh v. Howells (1984) 48 P.C.R. 298 (C.A.). 

Cmnd. 7848 (1979), Annex 21.1. 

% Paras. 2.3 to 2.13. 

9 at para. 18.2. 
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future, most people’s housing needs are to be met by the private 
sector, which has therefore to be encouraged to provide homes 
in the areas where they are needed at prices that can be 
afforded, then any legal hindrances should at least be required 
to be justified. The government’s recent tentative attempt to 
question the sanctity of the “Green Belt” around London showed 
the formidable obstacles presented by public planning law, and 
the view of the “public interest” which the Lands Tribunal will 
bring to any attempt’ to increase housing densities on existing 
estates is almost equally restrictive on a smaller.scale. The public 
interest: may lie in preserving the amenities of ‘existing 
homeowners rather than in encouraging the provision of more 
housing, but that is not self-evident and it was certainly not what 
the majority in Parliament had.in mind in 1969. If the draft bill 
is debated, it is to be hoped that the question will be raised 
whether a return to the more robust practices of the 1930s would 
be more,in keeping with current housing needs and policy. - 


Patrick PoLDEN* 





* Lecturer in Law, Brunel University. 


LEGISLATION 


THE COPYRIGHT (COMPUTER SOFTWARE) AMENDMENT ACT (1985)* 


Introduction 


Tue Copyright (Computer Software) Amendment Act 1985! 
received the Royal Assent on July 16, 1985 and seeks to amend 
the Copyright Act 1956 as it applies to computer programs and 
computer storage.” The new Act started life as a Private Member’s 
Bill introduced by William Powell M.P. on December 5, 1984? but 
much of the credit for the new Act must go to the software 
industry pressure group F.A.S.T. (the Federation Against Software 
Theft) whose aims-include the strengthening of the copyright law 
with respect to computer software. The computer industry has 
experienced considerable growth recently and the turnover in the 
United Kingdom attributable to the software part of the industry is 
in the region of £1,000 million.* The “rich pickings” available 
together with the fact that computer programs are usually easy to 
copy and the perceived ineffectiveness of legal remedies account 
for the high incidence of computer software piracy. The cost to the 
industry of unauthorised copying was put at £150 million per 
annum by F.A.S.T. in 1984: this figure must now surely be higher. 

The Australian Government, faced with the same problems 
relating to the piracy of computer programs, passed amending 
legislation on June 15, 1984 (Copyright Amendment Act 1984), 
even after a 2:1 majority verdict in the Federal Court in the 
milestone case of Apple Computer Inc. v. Computer Edge Pty. 
Ltd.° in which thé existence of copyright in computer programs was 
affirmed. The new United Kingdom Act is admirably brief but is 
quite different from the Australian Act, although both Acts are 


* A note on terminology follows on p.223, infra. 
se referred to as “the new Act.” The Act came into force on September 16, 


2 The spelling “program” is preferable according to Fowler’s Modern English Usage, 
p.479. The word appears to have been spelt -am until the 19th. Century when French 
words became fashionable. The Copyright (Computer Software) Amendment Bill initially 
used both -am and -amme in different parts of the Bill, perhaps in the hopes that all 
tastes would be satisfied, but the spelling was rationalised to -am; Hansard (House of 
Lords) June 5, 1985 at p.829. 

3 A Private Member's Bill has previously been introduced by Nicholas Lyell Q.C., 
M.P. under the 10 minute rule on July 24, 1984. As such, this Bill stood no real chance 
of becoming law, but did help focus attention on the problem. 

4 Per John Butcher M.P., Parliamentary Under-Secretary of State for Trade and 
Industry, reported in Hansard (House of Commons) April 19, 1985 at p.552; he was 
describing a recent Department of Trade and Industry survey. 

5 [1984] F.S.R. 481; (1984) 53 A.L.R. 225. The dissenting judgment related to the 
important issue of whether object code is subject to copyright protection: the majority 
judges did not clearly cover this matter and the legislation was introduced to remove 
uncertainty. (Per Senator Gareth Evans, Australian Senate Report, June 4, 1984 at 


p.2418). 
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seen as interim measures. However, brevity does not always bring 
efficacy, and some aspects of the new Act may lead to confusion 
and dispute whilst other problems of copyright protection and 
computer technology are left uncatered for. In particular, the 
question of ownership of works produced by or with the. aid of a 
computer is not addressed by the new Act, and the protection of 
works other than computer programs which are stored in computers’ 
or computer storage media may be achieved only indirectly: . 
_The new Act is important, not only as a means to an-end but 
also symbolically, as a measure of Parliamentary recognition of: 
intellectual property rights in this important and fast developing 
area of technology. The new Act is now evaluated, with comparisons 
where appropriate, with the Australian approach. . 


The Copyright Protection of Computer Programs 


Because of the publicity afforded recently to the piracy of computer 

programs, it is not surprising that the new Act concentrates on the 

protection of these programs and does not, directly, deal with 

other computer-related copyright matters. Section 1(1) of the new 

Act states: : 
“The Copyright Act 1956 shall apply in relation to a computer 
program (including one made before the commencement of 
this Act) as it applies in relation to a literary work and shall so 
apply whether or not copyright would subsist in that program 
apart from this Act.” 


This may not add anything to the position before the’ new Act; 
althougli never fully tested in the courts, informed opinion was of 
the view that, in principle at least, copyright was capable of 
subsisting in computer programs.as literary works.’ The Whitford 
Committee felt that computer programs were already protected by 
copyright but noted a lack of clarity in the law and therefore 
recommended confirmation of the protection afforded by copyright.® 
It may, at first sight, appear to be stretching the point to include 
computer programs within the literary work category. But copyright 
law has developed in a very pragmatic way. Old cases such as Ager 
v. Peninsular & Oriental Steam Navigation Co.? demonstrate the 
practical nature of copyright: in that-instance a book of telegraphic 
codes, having no literary merit in the usual sense, was recognised 
as being suitable material for copyright protection. i 


6 “This Ís . . . an interim measure because in due course it will have to take its place 
within the context of the wider revision of copyright law which is now being 
contemplated. . . It is also an interim measure because in itself it will not be sufficient to 
deal with all the many problems facing the industry as it develops.” Per William Powell 
M.P., Hansard (House of Commons) April 19, 1985 at p.558. 

7 e.g. see Laddie, Prescott and Vittoria, The Modern Law of Copyright (1980), p.93. 

8 Copyright—Copyright and Design Law, Cmnd. 6732, H.M.S.O., 1977. (The Whitford 
Committee Report) para. 520(i). $ 

9 (1884) 26 Ch.D. 637. ` 
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. Doubts as to the subsistence of copyright in computer programs 

as literary works were compounded by the recent decision - in 
Exxon Corporation v. Exxon Insurance Consultants International 
Ltd.'° This unusual case was concerned with the word “EXXON,”!! 
and the-plantiff claimed, inter alia, that the word was an original 
literary work. falling within the provisions of section 2(1) of the’ 
Copyright Act 1956. The.appeal judges were strongly influenced in 
their decision by the previously insignificant case of Hollinrake v. 
Truswell? in which Davey L.J. narrowly defined “literary work” in 
the context of copyright’ as; “... a literary work is intended to 
afford either information and instruction, or pleasure, in the form: 
of literary enjoyment.” Accordingly, the Court of Appeal held that 
“EXXON” was not an “original literary work” for the purpose of 
copyright. Both the Exxon and Hollinrake cases were used with 
force in the important Australian case of Apple Computer Inc. v. 
Computer Edge Pty. Ltd., which although overturned by a 2:1 
majority on appeal,” could have left serious doubts as to the scope. 
of the term “literary work” when applied to computer programs. 5- 
Therefore, if it does nothing else, the new Act drives home the 
fact that copyright can subsist in computer programs as literary 
works. 

Prior to the provisions of the new Act, perhaps the - largest 
stumbling block to copyright protection was the fact that computer 
programs can be stored in a non-visible form and can be copied 
invisibly. For example, in the United States case of Data Cash 
Systems Inc. v. J.S. & A. Group™ it was held that, because a 
program stored in a ROM chip could not be seen and read with 
the naked eye, it was not subject to copyright protection under the 
United States Copyright Act of 1976.7 Also, in his forceful 
dissenting judgment in Apple Computer Inc. v. Computer Edge 
Pty. Ltd., Shepherd J. said that, construing section 10(1) of the 
Australian Copyright Act 1968 (in which “adaptation” is defined in 
very similar terms to those in the United Kingdom Copyright Act 
1956), adaptations of literary works must be capable of being seen 
or heard. 

The new Act deals with this problem in two ways. First, by 
broadening the meaning of adaptation with respect to computer 
programs, and secondly, by widening the scope of “material form” 


10 [1981] 3 All E. R. 241. 

-1 Unusual because the defendant failed to appear at the trial at first instance, Graham 
J. heard counsel for the plaintiff and counsel as amicus curiae for the Attorney-General. 

1894] 3 Ch. 420. 
1984] F.S.R. 246. 

14 [1984] F.S.R. 481; (1984) 53 A.L.R. 225. 

15 See B.W. Haines, “No Copyright in Computer Software?” 128 S.J. 126. For an 
alternative point of view, see D. Llewelyn and H. Small, “Copyright in Computer 
Software: a Reply” 128 S.J. 358. 

6 480 F. re: 1063 (N.D. Ill. 1979). 
717US 

18 [1984] X S.R. 481, (1984) 53 A.L.R. 225. 
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to include storage in a computer. The meaning of “adaptation” in 
. connection with computer programs is set out in section 1(2): 


“For the’ purposes of the application of [the Copyright Act 
1956] . . . in relation to a computer program, a version of the’ 
program in which it is converted into or out of a computer 

uage or code; or into a different computer : language: or 
code, is an adaptation of the program.” 


This emphasis on adaptation as an infringing act follows , the 
majority decisions in the Federal Court of Australia in Apple 
Computer Inc. v. Computer Edge Pty. Ltd.” But is a-direct copy 
from magnetic disk to magnetic disk or from magnetic tape to 
Magnetic tape a “conversion”? The word signifies, that some 
alteration must be.made, but many examples of software, piracy 
concern exact duplicates of the original. 

There are two heads to the meaning of adaptation given by 
section 1(2): 


(i) conversion into or out of a computer language or code: an. 
, example might be where a computer program is entered 
by the programmer. using the keyboard ` and then stored on 
‘a magnetic disk or printed out on paper. The former’ 
‘would be a conversion into code and the latter a conversion 
out of a computer language. 
conversion into a different computer language or code: an 
example of this would be where a program is written. in a 
high-level language such as COBOL .or: PASCAL and is: 
compiled (that is translated by a compiler program) tt into 
machine language code. 


qi 


— 


It is submitted that a direct’ copy of a program (for saa from 
disk to disk) is not a conversion within the meaning of this section 
as the copy will be a duplicate; it will be in. the same language and 
in the same code and has not been converted into or out of a 
language or code (different or not). The significance of the prospect 
that an exact duplicate may not be considered to be an adaptation 
is that it may not, in some circumstances, be caught under the . 
provisions relating toa “reproduction in a material form.”” ` ` 
The ‘Australian Copyright Amendment Act 1984’ treats the 
infringing act of adaptation as being quite distinct from ‘the: concept 
of reproduction. The Act states that, in relation to a computer 
program (being a literary work), “adaptation” means: “... a 
version’ of the work (whether or not in the language, code or 
notation in which the work was originally expressed) not being a 
- reproduction’: of the work.”*! This- definition is directed at 
translations between high-level programming languages (source 
code) and’ the machine languages (object code) which -actually 
control the operation of the computer. For example, the compilation 


B pi 
21 Inserted into s.10(1) of the 1968 Act. 
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of a COBOL program into object code will be an adaptation of the 
original COBOL program. 

This appears straightforward and unambiguous but problems 
could arise, both in Australia and the United Kingdom, where a 
program is written in a different high-level language. It should be 
made quite clear that a version of a program in a different high- 
level language is not an infringement of the copyright in. the 
original program. To produce a program in a different high-level 
language, it is not merely a question of “translating” the program 
instructions from one language to another. The programmer would 
have to reduce the original program to the ideas and concepts 
underlying it, and from those ideas and concepts write the program’ 
in the new high-level language. The programmer will not be able 
to “translate” the program line by line. The differences between 
the two programs could be as the differences between Romeo and 
Juliet and West Side Story. 

The second way the new Act deals with the problem of the 
invisibility of computer programs in some forms, is by widening the 
phrases “reproduction in a material form” and “reduction to a 
material form” to include storage of the work in question in a 
computer. Section 2 provides: “References in the Copyright Act 
1956 to the reduction of any work to a material form, or to the 
reproduction of any work in a material form, shall include 
references to the storage of that work in a computer.” This section 
does not. appear to be restricted to computer programs and should 
apply.to any copyright work stored in a computer, but there is no 
mention of works stored on computer-related storage media such 
as magnetic disks and tapes. Section 2 is the result of an amendment 
moved by Viscount Colville of Culross during the third reading of 
the, Bill in the House of Lords. He gave an example of the 
circumstances for which the clause was designed: where a 
programmer enters a new program directly into the computer and, 
leaving the machine switched on, goes out to lunch. During his 
absence someone else prints out the program. Therefore, the 
program should be protected even though its only form of existence 
is in the computer’s memory store.” This protection should also 
extend to circumstances where the contents of a computer memory 
are copied by transmission to a remote installation. For example, 
where a “hacker”? taps into someone else’s computer without 
permission and electronically copies the contents by transmitting 
them over the telecommunications network. 

A program which only exists in a computer’s memory is therefore 
given copyright protection. Even though no visible and tangible 
copy of the program exists it is considered to have been reduced to 
a material form. But what is the position if a program is copied 


2 Hansard (House of Lords) June 5, 1985 at p.824. 
3 A person who delights in gaining access to other person’s computer systems without 
permission for the purposes of copying information, altering data stored, etc. 
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from one magnetic disk to another? Is the copy a reproduction in a 
material form? The phrase “material form” is defined: in neither 
the new Act nor the: 1956 Act. The copy is not “stored in a 
computer” but instead is stored on a magnetic disk. If a program is 
copied from one disk: to another using a computer, there ‘may be 
an infringement of copyright because the program will be ‘read 
from one disk and stored temporarily in the computer before being 
transferred to the other disk. Not all of a program may be: stored 
at any given time. It. will -usually be read, stored and. copied in 
several parts. Several copies of parts | of a program amounting to 
the whole or most of the program™ will amount to breach of 
copyright, like photocopying a book page by page. It is possible 
that éach individual part of a program being copied would result i in 
an infringement by itself.” 

Consider a program stored on magnetic cassette tape copied 
onto another cassette tape using, say, a home music centre having 
dual tape drives.” There is no computer involved, consequently 
there can be no storage in a computer and there is no conversion 
because the copy is a direct duplicate. A wide definition of 
“material form” would. have resolved any doubts on: this ‘matter. 
The copy would, at the time of making, be a “reproduction: in a 
material form.” The Australian Copyright Amendment Act 1984 
defines “material form” in relation to a work or an adaptation of a 
work as including: “... any form (whether visible or not) of 
storage from which the work or adaptation, or a substantial part of 
the work or adaptation, can be reproduced.””’ This definition 
of material form removes doubts: as to the extent of its meaning 
and should be broad enough to include present forms of storage as 
well as future technological developments in, the’ storage of 
computer programs and, indeed, other forms of works. It is strange 
that a similar definition was not included in the new United 
Kingdom Act” ‘because developments in computer storage are 
proceeding so quickly some attempt should have been made to put 
copyright protection beyond doubt regardless of mode of storage. 

The new Act can further be criticised for using important’ words 
and terms which are not defined in the Act. “Computer,” “computer 
program,” “disc,” “tape” and “chip” are used as if their meanings 
were well settled: lack of definitions of these terms can only lead to 
uncertainty in the application of the new Act. For example, there 
are devices on the periphery of computer technology such as 





2% Copyright Act 1956, s.49(1). 

.5 See Hawkes & Son (London) Ltd. v. Pianini Film Service Ltd. [1934] Ch. 593, 
and, also, Spelling Goldberg Productions Inc. v. B.P.C. Publishing Ltd. [1981] R.P.C. 
283. 


26 The advertising for sale of such equipment was held to be illegal as an authorisation 
for infringement of copyright in Amstrad Consumer Electronics P.L.C. v. British 
Phonographic Industry Ltd. The Times, July 2, 1985, Chancery Division; see infra. 

27 Inserted into s.10(1) of the 1968 Act. 

2 In fact, the original Bill introduced by Nicholas Lyell Q.C., M.P. on July 24, 1984 
included a definition of “material form.” 
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automatic washing machine controllers; the programs in these 
devices are just as much the result of skill and labour as mainstream 
computer programs and just as deserving of protection. A suitable 
definition of “computer” would have meant that such types of 
program would have been clearly protected. The Australian 
amending legislation defines “computer program” (and indirectly, 
also “computer”) as: 

“, . . an expression, in any language, code or notation, of a set 

of instructions . . . intended, either directly or after either or 

both of the following: 

o) conversion to another language, code or notation; 

b) reproduction in a different material form, 
to cause a device having digital information processing 
capabilities to perform a particular function.” 


Such a definition will assist in the future in deciding whether a 
device falls within the scope of copyright protection. The word 
“digital” should have been omitted however, as there is no reason 
why computers could not operate on an analogue basis; that is, 
working “in shades of grey” rather than just “black and white.” 
The new Act applies the more severe maximum criminal penalties 
available with respect to audio and video piracy” to cases of 
computer software piracy. Section 3 states: 
“Where an infringing copy of a computer program consists of 
a disc, tape or chip or of any other device which embodies 
signals serving for the impartation of the program or part of it, 
sections 21 to 21B of the Copyright Act 1956 (offences and 
search warrants) shall apply in relation to that copy as they 
apply in relation to an infringing copy of a sound recording or 
cinematograph: film.” 


Presumably, however, if the infringing copy only consists of a print 
out on paper, the normal penalties available for infringement of 
literary copyright will apply. The use of the phrase “consists of” is 
strange. A computer program may be stored on a magnetic disk or 
tape or stored in a silicon chip, but the disk, tape or chip 
themselves cannot be a computer program; they are merely the 
media on which or in which the program is stored; and, furthermore, 
is there such a word as “impartation”? The imprecision of the 
language used in this section can only lead to difficulties of 
construction and could mean that the full criminal sanctions do not 
take effect as intended. i 

A natural consequence of using a computer program is the 
desire, by a legitimate user, to have a “back-up” copy of the 
program just in case the original becomes damaged or corrupted. 
For example, the original may have a cup of coffee spilt over it or 
it may become exposed to a strong magnetic field. Of course, in 





2 Inserted into s.10(1) of the 1968 Act. 
» As provided for by the Copyright (Amendment) Act 1983. 
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such circumstances, a reputable dealer should be only too pleased 
to provide a replacement at nominal cost, but the dealer may not 
be local or may not be as co-operative as he should be. A copy of 
a computer program may become damaged at a most inconvenient 
time, for example, an urgent .report may be nearing completion 
using a word processing program: the user will want to complete 
and print out the report in a matter of minutes. Information 
required for the submission of an important tender may be locked 
away if a program fails. Time is often of the essence in these 
circumstances and many business applications programs may not be 
viable. if back-up copies cannot be taken so that the user can 
rescue himself from such disasters. The new Act makes no provision 
for a presumption that a purchaser or licensee of a computer 
program can take a copy of the program for back-up purposes. 
Such a presumption would mean that a back-up copy would not 
infringe copyright in the program and would be in line with the 
Australian legislation on this point.*! Of course, the owner of the 
copyright should be allowed to rebut such a presumption by an 
express term should he desire to. It would then be a matter of 
whether a would-be purchaser of the program would be deterred 
by such a restriction. l 

Many producers of computer programs attempt to protect their 
programs from unauthorised copying by technological methods. 
Several: different means are employed varying from instructions 
within the program itself which temporarily disable the copying 
facilities of the computer to the more expensive encryption 
techniques and “dongles” which involve additional plug-in’ devices 
to make the program work.” Apart from the increased costs, the 
latter methods may make the program more clumsy or difficult to 
use. The simple anti-copying techniques involving instructions 
within a program or only selling the object code are relatively 
inexpensive but may easily be defeated, either by copying tape to 
tape or by the use of a utility program designed to overcome this 
protection. These utility programs are sold ostensibly as being for 
the purpose of copying one’s own programs but their real use is 
fairly obvious. A programmer would not normally build in a, form 
of anti-copying protection into his own working» copies of a 
program. 

In Amstrad Consumer Electronics PLC v. British Phonographic 
Industry Ltd., Whitford J. held that advertisements of home 
stereo equipment capable of copying pre-recorded cassettes at 
twice normal speed without adequate warnings against infringement 
of copyright, and the sale of such apparatus, were authorisations 


31 Australian Copyright Amendment Act 1984 inserting s.43A into the 1968 Act. 
32 For a description of technological anti-copying techniques see J. Lamb, “Pirates 
Swoop on Computer-game Profits” New Scientist, No. 1407, April 26, 1394. at pp.29-31. 
3 The Times, July 2, 1985, Chancery Division. 
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for infringement of copyright by purchasers using the equipment 
for home taping. 

However, this was reversed on ‘appeal because once Amstrad 
had sold their equipment they had no control over how they were 
used.” But, at the appeal, the respondents submitted that Amstrad’s 
advertisements and promotional literature provided evidence that 
they were inciting purchasers of their machines to commit offences 
contrary to section 21(3) of the Copyright Act 1956. Referring to 
Invicta Plastics Ltd. v. Clare” Lawton L.J: said that putting out 
such advertising material could amount to an incitement to commit 
a crime. But in view of the possibility of someone instituting 
criminal proceedings in respect of Amstrad’s advertising activities 
and the danger of a finding in this hearing prejudicing any such 
criminal trial a declaration to the effect that Amstrad were entitled 
to advertise, sell and supply their equipment with twin cassette 
decks was not granted. 

Therefore, the question of whether or not Amstrad’s advertising 
of the relevant equipment amounted to an incitement to breach 
copyright was not decided. Does any of this have implications. for 
the producers of program copying aids? There is at least a 
possibility of a case for incitement being made out if the product is 
advertised in such a way as to encourage infringement of copyright. 
Amstrad had used phrases such as “... make copies of your 
favourite cassettes.” A strongly worded warning against infringement 
of copyright might avoid legal liability for breach of copyright 
especially if the product also has legitimate uses. 

The Whitford Committee*® was set up to review copyright and its 
report included recommendations relating to computer programs. 
A majority of the Committee considered that the unauthorised use 
of a computer program should be a restricted act,” and it may well 
be that the act of loading the program into a computer is a 
reproduction in a material form within the meaning of the new 
Act, and therefore, a restricted act (s.2 of the Act refers to storage 
in a computer). Although an infringing copy of a program may be 
detected, it might not be possible to determine the whereabouts or 
identity of the person from whom the copy originated. If the use of 
a computer program is a restricted act, then the ultimate possessor 
of an infringing copy would be liable for breach of copyright and 
this could make the purchase of cheap pirated software a far less 
attractive proposition. 


4 The Times October 30, 1985, Court of Appeal. 

35 [1976] R.T.R. 251; [1976] L.R: 131. It was held in this case that a company that 
advertised a device which could detect police radar traps committed the common. law 
offence of inciting people who read the advertisements to contravene the Wireless 
Telegraphy Act 1949, 

36 For the report of the committee see “Copyright—Copyright and Design Law” 
Cmnd. 6732, H.M.S.O. 1977. 
37 Ibid. at para. 520(v). 
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If the new Act proves effective in protecting computer programs 
there is likely to be a shift in emphasis from questions of subsistence. 
of copyright to questions of an evidential nature.” For example, 
whether the alleged copy was derived from the original, which 
program was written first (that is, which program is the original 
and which is the copy), etc. The software pirates are likely to 
become more sophisticated and will alter the programs they are 
_ copying in an effort to disguise their origins. 

ky - Davip I. BAINBRIDGE} 


ANNEX: A NOTE ON TERMINOLOGY 


Computer terminology is often loosely used within the computer 
industry and, therefore, the following definitions (which are not 
intended to be comprehensive) are suggested to aid the appreciation 
of the legal issues involved. © l 


“Computer program” 


A series of instructions which control or condition the operation of 
a computer. There are several types of computer program, for 
example, applications programs are those such as word processing, 
spreadsheet, games programs, etc. Interpreter programs convert 
application programs temporarily into a form that the computer’s 
processor can “understand” (i.e. machine language); compiler 
programs perform a similar function except that a permanent copy 
of the machine language is produced which can be used 
independently of the original program. Programs may reside 
permanently in the computer’s memory “chips” or may be stored 
on magnetic disks or tapés and loaded into the computer as and 
when required. we e . 


“Software” 


Software includes not only computer programs but also the 
accompanying documentation such as manuals and operating guides. 


“Hardware” 


The physical pieces of equipment which go together to make a 
computer system. For example, the computer itself, a printer, 
monitor screen, disk drive, etc. 





3 N. Boorstyn, “Software Copyright Litigation; after Apple vs Franklin.” Computer- 
world (U.S.A.) Vol. 17 Part 47 (1983) at p.38. 
+ Research student, Birmingham Polytechnic. 
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. “Chip” 

Usually a small piece of silicon containing an integrated circuit, 
(being a micto-electronic circuit incorporating many semi-conductor 
devices) which is used to hold computer programs and other data. 
The contents of some chips are permanently fixed (called ROM— 
Read Only Memory chips) but the contents of other chips are 
volatile and may be changed (called RAM—Random Access 
Memory chips). A special type of integrated circuit is contained in 
a chip called the central processing unit (CPU). This chip carries 
out the machine language instructions and takes care of the 
arithmetic etc. It is the “brains” of the: computer. 


; “High-level language” 
A program language which is relatively remote from the machine 
language which the central processing unit can deal with. Each 
high-level language statement corresponds to several machine 
language instructions. High-level languages often resemble English 
and are easier to use for writing and developing programs than are 
machine or low-level languages. Because high-level languages are 
easier to comprehend than other types of languages, software 
publishers are reluctant to sell programs in this form (source code). 
Programs are usually compiled (converted into machine language— 
object code) before sale. Examples of high-level languages include 
BASIC, COBOL, PASCAL and FORTRAN. 


“Low-level language” : 
A low-level programming language is very-close to the machine 
language which is directly executed by the computer. Each 
instruction in a low-level language has a direct equivalent in 
machine language. 


“Source code and object code” 


A program which must be converted into a different code before it 
will operate a computer is known as being in source code. Usually 
therefore, when a programmer prepares a computer program, he is 
producing source code. Source code must be changed into object 
code by using an assembler, compiler or interpreter program before 
it can be executed by the computer. Object code is the code which 
can be executed by the computer. It is usually in machine language. 


David T. Bainbridge t 





+ Research student, Birmingham Polytechnic. 


“REPORTS OF COMMITTEES 


LAw COMMISSION WORKING PAPER No. 88*: THE Law OF DOMICILE 


THE present rules on domicile are ‘excessively complicated, 

unjustifiably. artificial and. lead to uncertainty of outcome in the 
individual case. Reform is obviously necessary. At the same time it 
has. to be remembered that these rules have great practical 
significance. The validity of a will, the legitimacy of a child, the. 
liability to’ pay English taxes, the ability of an English court to take 
divorce . jurisdiction, may all hinge upon the court’s finding as to 
where, a person is domiciled. Changes in the rules on domicile 
could mean, for example, that foreign -business men. living in- 
England could suddenly become subject to English taxes. Previous 
attempts to remedy defects in the rules ended in failure! because 
the proposals were thought to be too radical. The Law Commission, 
after confirming the utility of domicile as a connecting factor,” has 
attempted to cure the defects in the present law, but without 
raising the fears of international businessmen that their domicile 
will be altered. The success or failure of this Working Paper’ is 
going to be judged partly in terms of whether it gets rid of the. 
flaws in the present law and partly in terms of whether it goes far 
enough in creating rules on domicile appropriate for the. end of the’ 
twentieth ay 


.. Abolition of the Domicile of Origin 


Instead of there being domiciles of origin, dependence and iae, 
with different rules for each, it has been proposed‘ that there 
should simply be rules for ascertaining the domicile of children and 
adults. At present the domicile of origin is separate from the 
domicile of dependence. The. Law Commission decided upon the - 
most appropriate rules for ascertaining domicile during childhood, - 
realised that these rules could also be used for fixing the domicile 
at birth,..and concluded: that two separate sets of: rules were no 
longer necessary." 

Whilst a: great improvement in the law, this would not, -on its. 
own, get:rid of the need for a special categoryʻof domicile, whether 
you -call. it the. domicile of origin or the domicile at birth. The 
domicile of origin has a special tenacity- and a power to revive 
whenever a person has abandoned one domicile without acquiring 


* And The Scottish Law Commission Consultative Memorandum No. 63. 


1 See paras. 1.6-1.9 and The Private International Law Committee’s First Report s 


(1954) Cmd. 9068. 
2 See Part II. 
3 See Part IX for a summary of the proposals. 
4 See para. 4.22. 
5 Paras. 4.14.22. This follows the New Zealand position, see the Domicile Act 1976. 
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another. The Law Commission has proposed depriving the domicile 
at birth of its special status. It recommends that no higher or 
different quality of intention should be required when the change 
of domicile is from one received at birth than from any other 
domicile® and that the doctrine of revival be replaced by a rule that 
an established domicile continues until a new domicile is acquired.’ 

Underlying these proposals is a concern to stop artificiality and 
uncertainty in the law of domicile.® There is also a desire to reduce 
the complexity of the rules. In one bold stroke a complete set of 
rules dealing with ascertaining the domicile of origin disappears, as 
does the gloss on the general rules on acquisition which gives the 
domicile of origin its special status. The rules on revival would be 
deleted, and replaced by a continuance rule which is much simpler 
to understand and apply. i 

This still leaves major questions to be answered in relation to 
children and adults.’ 


The Domicile of Children 


The Law Commission had to decide whether children should 
continue to be dependent on their parents for their domicile during 
childhood, or whether children should have an independent 
domicile, taken by reference to, e.g. their habitual residence or the 
country of their closest connection? The Working Paper points out 
that dependency may look unrealistic in cases where the link with 
the parent has been weakened. On the other hand, an independent 
domicile can mean in some cases that a child has a domicile 
different from that of his parents and in a country where the 
parents would not wish themselves or their child to be domiciled. 


The proposals - 


The Working Paper has proposed a middle route whereby a child 
should be dependent on his parents where the link with the parents 
is continued, but,. for the first time, the child should have an 
independent domicile when the link with the parents is weakened. 
Three rules are proposed. The first is that if the child has a 
home with both parents his domicile should be the same as and 
change with the domicile of his parents."! There is no difficulty 
with this proposal so long as the parents have the same domicile. 
Where this is not the case a decision has to be made as to which 
parent the child should take his domicile from. After considering 





é Para. 5.17. 

7 Paras. 5.18-5.22. 

8 See generally paras. 5.9, 5.18-5.22. 

° There are also problems with an incapax (see Part VI), Federal States (Part VII), 
and with transitional provisions (Part VIII). $ 

10 Paras. 4.14.4, 
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various alternatives the Working Paper recommended an arbitrary 
rule that the child should take his domicile from his mother in this 
situation. 

The second rule follows suit by providing that where the child 
has his home with only one parent his domicile should be the same 
as and change with the domicile of that parent.” 

The third rule provides that in any other case the. child should be 
domiciled in the country with which he is for the time being most 
clearly connected.'* It covers children who do not have a home 
with both or either parent, e.g. orphans, abandoned children and 
children living apart from parents under some private or official 
arrangement. It is not clear if it covers a child who runs away from 
home. If it does; this raises the possibility of a child under 16 
choosing his own domicile by establishing a close connection with a 
country. . 


The rationale of the proposals 


The Law Commission admitted that the number of children whose 
domiciles would be altered under ,these proposals is likely to be 
small. Nonetheless, they justified changing the present law on the 
grounds that it should not distinguish between children on the basis 
of legitimacy and should be. simplified. The critieria under the 
proposed rules are sufficiently: all embracing to cover situations 
which require special provision under the present law, e.g. where 
the child is a foundling, the father dies during childhood, or the 
parents are living apart.® The criteria adopted even cover the 
situation where a child marries under the age of 16 and no 
provision for this was needed under the three rules.” The proposals 
are also such that they are suitable not only for the domicile during 
childhood but also at birth, thus allowing abolition of the domicile 
of origin.® The end result is a dramatic reduction in the number of 
rules on domicile. 

What is put in the place of the old law is simple to state and to 
apply. Any suggestions for qualifications to the rules were ruthlessly 
put aside. There was said to be no need for a reservation where an 
illegitimate child has a home with the father,” nor for protective 
provisions allowing the general rules to be overridden by a parent,” 


12 Paras. 4.6-4.9. i 

13 Para. 4.10. This follows The Domicile and Matrimonial Proceedings Act 1973, s.4. 
Would the proposal cover a child kidnapped by one parent and taken abroad to a new 
“home”? . 

14 Paras. 4.11-4.17. Various alternatives were considered and rejected. 

15 Para, 4.18. On ending discrimination see also Law. Com. No. 118 (1982) on 
Illegitimacy, particularly Part XIII. 

1°. Para. 4:18. 

7 Paras. 4.31 and 4.32. 

18 Para. -4.20. : 

19 Para. 4.10. 

2 Dealing with the problem of election raised in Re Beaumont [1983] 3 Ch. 490. See 
paras. 4.23-4.29. À 
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or by the courts," nor an exception allowing an independent 
domicile for all mothers, regardless of age.” 


‘ 


: Does this get rid of artificiality? 

The role of domicile is to act as a connecting factor, providing a 
link between a person and a country, which inter alia justifies 
applying that country’s law to his.personal life. The proposals seem 
to forget this and rely too heavily on the traditional idea of 
dependence on a parent. They make allowance for the situation 
where there is no strong link with the parent, but not for the 
situation where a child may have a link with his parents but no real 
connection with his domicile. The Working Paper contains an 
example of this.” Scots domiciled parents go to work in Iran, live 
there for many years and have a child. The Law Commission 
thought that the child should have a Scots domicile dependent on 
his parents and to give him an independent domicile would produce 
undesirable results. In terms of the child’s connections with a 
country, however, Iran looks a more appropriate domicile than 
Scotland, a country where the child may never have even lived. 
The father may even be an Iranian domiciliary, but the child would 
still be dependent on its Scots mother. The only thing that is 
undesirable about an Iranian domicile is that Iran is a country 
which is culturally and politically alien to such a child. Moreover, 
automatically giving the child a domicile dependent on his parents 
does not get rid of this particular problem. All you have to do is 
switch the facts round to see this. If an Iranian couple go to live 
and work in Scotland, have a child and bring him up there, giving 
the child a domicile dependent on his parents (i.e. Iranian) would 
produce the same undesirable results as in the Law Commission’s 
example. -The problem: of having a child domiciled in a country 
such as Iran cannot be effectively dealt with by. the rules on 
domicile, but it can be dealt with by using public policy to refuse 
to apply. Iranian law to the private life of the child. This would 
leave the rules of domicile free to play their role as a connecting 
factor. To fulfil this role a child should have a domicile which is 
appropriate in terms of connections and this may not happen if the 
child’s domicile is dependent on that of the parent. 

The other objection to the doctrine of dependency is that it is 
unworkable where the parents have different domiciles. Arguments 
over whether the father or the mother should determine the child’s 
domicile merely show that neither spouse is the obvious candidate. 
Inevitably, an arbitrary choice is being-made.”* 


71 See paras. 4.23 and 4.26, dealing with The Private Intemational Law Committee’s 
recommendation, First Report (1954) Cmd. 9068, Appendix A, Article 4(3). 

Z See para. 4.33 dealing with the problem of double dependency. See also Palmer, 
(1974) 4 Fam. Law. 35, 38. 

B See para. 4.3. 

* Tie-breaking rules were considered, but rejected as an alternative in paras. 4.7-4.9. 
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An alternative suggestion 


Children should have a domicile independent of their parents. This 
would-avoid the problems that arise where parents have different 
domiciles. To make sure that a child is domiciled in a country with 
which he has a real connection it should be provided that he is 
domiciled in’ the country where he has his home. This does not 
mean that parents would have no say in their child’s domicile. The 
parents will fix where a child has his home and will therefore 
indirectly determine his domicile. 

Using the home as the criterion avoids discriminating between 
legitimate and illegitimate children and the complexity of the 
existing law. The Law Commission’s proposals require the home of 
a child to be ascertained” in order to see whether he has a home 
with a parent, so that’ using the home as the basis of the child’s 
domicile would create no extra uncertainty. Reference to the home 
would ‘actually simplify the law even more because only two brief 
rules would be needed. One rule, under which the child is 
domiciled in the country where he. has his home,-would cover the 
situation -where the child has a home with both parents (regardless 
of their domiciles) or with one parent. It would also cover the 
situation where a child.has a home with someone else under a 
private arrangement, e.g: he lives with his grandmother. A second 
rule would be that where a child has no home or more than one 
home he is domiciled in the country with which he is most closely 
connected.. 


The Domicile of Adults — , 


The question here is when should a new domicile be acquired by 
an adult? The Law Commission. criticised the current rules on 
acquisition for leading to artificiality, because of the tenacity of an 
established domicile, and uncertainty in determining where a 
person -is domiciled. They saw the tenacity of an established 
domicile as stemming partly from unduly exacting legal require- 
ments, the standard of proof required for a change of domicile is 
unusually high and an intention to reside permanently is particularly 
hard to show, and partly from the factual difficulty in ever proving 
a subjective state of mind. The latter in its turn leads to uncertainty 
of outcome in domicile cases. 


The proposals 


The obvious solution where defects are caused by unduly onerous 
legal requirements is to alter the rules. The Law Commission has 


235 No substantial definitional problems are anticipated, see para. 4.17. Note also that 
under para. 4.6. it is said that a child should take his domicile from his mother where the 
parents have separate domiciles because he is likely to have his home with her. 

% Paras. 5.1-5.8. 
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proposed that the standard of proof in acquisition cases should be 
the normal civil standard.” An intention to make a home 
indefinitely in a country should suffice to acquire a new domicile.” 
An example was given: if a man makes his home in a country and 
has no present intention of moving elsewhere, he should be 
regarded as being domiciled in the country of his residence. The 
problem of the inherent difficulty in ascertaining a person’s intent 
is tackled by having a presumption that a person intends to make 
his home indefinitely in a country in which he has been habitually 
resident for a continuous period of seven years since reaching the 
age of 16. 


Do the proposals cure the defects in the law? 


Uncertainty”: It is questionable whether these proposals will get 
rid of the uncertainty in this area. First, the basic problem of 
ascertaining a person’s intent remains. The courts have always 
been suspicious of declarations as to intent coming from the person 
whose domicile is in question. Instead, they have preferred to use 
the well known technique of inferring a person’s state of mind 
from his conduct. Unfortunately, conduct may be inconsistent or so 
limited in nature that it may be impossible to draw any inference 
from it. Does a presumption as to intention deal with this problem? 
It will, of course, not apply where a person has been habitually 
resident in a country less than seven years. The presumption can 
also be rebutted; in any contentious matter the possibility of doing 
so is likely to be raised, and with it the question of the person’s 
intent. Does the task of proving intent become easier because the 
requisite intention is that of making a home in a country 
indefinitely? Admittedly, this is a less stringent test than that of an 
intention to permanently reside. However, it does not help in 
situations where it is particularly difficult to prove intent. The Law 
Commission’ envisages the acquisition of a domicile of choice in a 
case like Ramsay v. Liverpool Royal Infirmary.” But can it really 
be said that a person who never thought about his home, and has 
never done anything from which inferences can be drawn, has an 
intention to make a home somewhere, albeit only indefinitely? 
Surely, any intention still requires a positive state of mind. 

Secondly, both the new test for acquisition and the presumption 
are riddled with uncertainty. 

(i) the test for acquisition: The Law Commission saw the 
intention to make a home in a country indefinitely as a more 


27 Para. 5.9 and 5.17. 

2 Para. 5.10. 

3 Para. 5.11. For an example of where the presumption would be rebutted, see para. 
5.15. 

% On the undesirability of this see para. 5.8. 

31 Para. 5.10. 

32 [1930] A.C. 588. 
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liberal test than the intention to reside permanently and cited In 
the Estate of Fuld (No 3) as authority for this approach.” But this 
case does not help in interpreting the new formula. It is typical of 
many where reference has been made to an intention to reside 
permanently, to an intention to reside for an unlimited time and to 
an intention to reside indefinitely, yet no attempt has been made to 
distinguish between these different tests.” This does not cause any 
problem under the present law since the emphasis has'been on the 
facts of the case not on the legal test. However, under these 
proposals, which would be enshrined in a statute, the test for 
acquisition is likely to be closély examined. 

What is required for an intent to make a home in a country? 
More perplexing, the intention must be to make a home in a 
country indefinitely. This ‘is concerned with evidence against 
acquisition. When is such evidence fatal? The Oxford English 
Dictionary defines indefinite as “undefined,” “unlimited,” “vague,” 
“of indetermined extent.” What of the person who is definitely 
going to leave in the future, but has not fixed a time or-an event 
upon which this will happen? The extent of the stay is not 
determined. On the other hand, there is nothing vague about the 
intention to leave, it is a definite intention. Also what will happen 
where a person has definite plans to leave but departure is 
contingent on some external event, e.g. his wife predeceasing him? 
The Working Paper does not say whether you can turn to the 
existing law on unlikely contingencies.’ 

(ii) the presumption: It is not always going to be easy to 
ascertain a person’s habitual residence. The: Law Commission 
preferred to base the presumption on this rather than on the 
home, because they thought there might be problems in ascertaining 
the home, particularly with regard to intent, and habitual 
residence would build upon well established foundations in private 
international -law.* But habitual residence is a term of art and one 
which does not yet have a clear meaning. The presumption is 
designed to avoid having to ascertain a person’s intent but often, 
when ascertaining habitual residence, you cannot escape from this, 
e.g. where there is a period of absence from a country during the 
alleged seven years habitual residence.’ There is also uncertainty 
over when the presumption can be rebutted. This will depend on 


3 [1968] P.675, and see paras. 5.6 and 5.10. Both New Zealand (Domicile Act 1976 
s.9) and Australia (Domicile Act 1982 s.10) use the term “indefinitely” in respect of the 
requisite intention. 

Compare the judgment of Scarman J. at pp.682, 684 and 685. See also Udny v. 
Udny (1869) L.R. 1 Sc. and Div. 441, 458; Henderson v. Henderson [1967] P.77, 80. 

3 See In the Estate of Fuld (No. 3) [1968] P.675; I.R.C. v. Bullock [1976] 3 All E.R. 
353. Re Furse [1980] 3 All E.R. 838 deals with where it is uncertain what the contingency 
itself is. 

% Paras. 5.12-5.13. 

37 See old cases on “ordinary resident,” Stransky v. Stransky [1954] P.428, and 
Hopkins v. Hopkins [1951] P.116. See generally on habitual residence paras. 2.2-2. 5 and 
Law Com. No. 48 on Jurisdiction in Matrimonial Causes, para. 4.2. 
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how an intention to make a home in a country indefinitely is 
interpreted, e.g. if this is narrowly construed it will be relatively 
easy to show that a person does not so intend and thereby rebut 
the presumption. 

Tenacity of an established domicile: The Law Commission intend 
that their proposals should effect a change of domicile in the most 
extreme example of: tenacity, the Ramsay case. But since the 
person in question had no thoughts one way or the other as to his 
home, it is arguable that he did not intend to make his home 
anywhere. The presumption would not help either; althotigh the 
person lived in England for seven years he would probably not be 
habitually resident because as a man without thoughts on the 
matter he did not have the necessary intent to reside. The Winans 
case* is also commonly regarded as a classic example of the 
tenacity of the existing domicile. There, the presumption would 
operate because of the long residence in England, coupled with the 
intention to reside, but it might be rebutted by the evidence that 
the eccentric millionaire intended to go back to the United States 
at some future time.” 


Should the proposals go further? 


The intention of the Law Commission is to provide the minimum 
necessary to get rid of the worst excesses of the present law rather 
than a radical reform designed to achieve a free and easy change 
of domicile. The requirement of seven years habitual residence 
under the presumption will effectively exclude most businessmen 
and others on tours of duty abroad, and means that there are not 
going to be large numbers of people whose domiciles will be 
altered under these proposals. Underlying this is a desire to protect 
English expatriates who go to work abroad from having to rebut 
the presumption. It is said that they would expect their private life 
to still be governed by the law of their homeland, and there may 
also be a reluctance to subject them to foreign laws, particularly of 
countries which are culturally and politically alien.*! _ 

This view ignores the political and economic changes which have 
taken place since the days of the British Empire.** Now that the 
United Kingdom is a Member State of the EEC the typical 
expatriate is much more likely to be working in Brussels than 
Tehran. The whole notion of the homeland has a greatly reduced 
significance if you consider.the United Kingdom as part of a larger 
European unit. Alongside this has come the growth of multinationals 





38 See Cruse v. Chittum [1974] 2 All E.R. 940, 942-943. 

39 [1904] A.C. 287. 

It has been argued ante that a person could be said to intend to make a home 
indefinitely in a country in such a case. 

4 See paras. 5.9 and 5.14. There is the telling example in para. 4.3, referred to ante. 
- “2 On support in the Working Paper for the continued relevance of a homeland see 
paras. 2.5 and 5.18. 
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which, when it comes to moving their executives, barely recognise 
traditional state boundaries. The rules on domicile should reflect 
these changes and should go some way towards the free and easy 
change of domicile found in federal systems. There are however 
limits as to how far you can go along this road. The easier change 
of domicile becomes the more opposition is likely to arise. from 
foreign businessmen working in England, who are worried about 
being subject to English. taxes. The ill fated recommendations of 
the Private International Law Committee show how effective a 
lobby interested parties can mount against radical changes in the 
law of domicile.“ — . 


Achieving the right objectives 


Under the present law a court may well find that a personis 
domiciled in a particular country in order to achieve the right 
result, e.g. validation of a will. One way of arriving at the right 
result is to find ambiguities in the meaning of the legal test which 
states the requisite intent for acquisition. If certainty in the law is a 
prime requisite the drafting of the proposals has to be made 
tighter. CE ; in l i 
More ‘certainty can be injected into the concept of an intention 
to make a home in a country indefinitely by incorporating the 
present law on unlikely contingencies into the proposals. The 
problem of deciding whether a person has an intention to make a 
home in a country could be lessened by providing that the 
presumption can only: be rebutted in the ‘relatively rare case where 
the person has decided to leave the country where he is residing at 
some future time and has settled when this will be. It would not 
suffice to show merely that the person is indecisive in his intentions, 
or hasn’t even thought about whether he wishes to remain or stay, 
or where evidence as to intention is unclear. This would also 
achieve more certainty as to when the presumption can be rebutted. 
When it comes to raising the presumpton, it would be better to 
base ‘this on having a home in a country. Habitual residence 
undoubtedly involves unsolved ‘definitional problems. Establishing 
a home could be kept as a question of fact, in answering which 
intent might be relevant but not vital, and is likely to be easier to 
ascertain.“ This proposal is not as radical as that of the Private 
International Committee in their First Report since a person would 





8 For the U.S.A. see Restatement, 2nd, Conflict of Laws, s.18 and Comment. For 
Canada see Gunn v. Gunn (1956) 2 D.L.R. (2d) 351. For English awareness of changing 
conditions, see Brown v. Brown (1982) 3 F.L.R. 212. 

“ See paras. 1.6-1.7 and 5.11. The Private International Law Committee’s First 
Report (1954) Cmd. 9068, para. 15 and Appendix A, Article 2 contained-a presumption 
based solely on showing a home in a country. 

“> See generally, Fawcett, “Result Section in Domicile Cases” (1985) 5 Oxford Journal 
of Legal Studies, 378. 

“© Compare para. 5.12. 
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have to have a home in a country for a number of years before the 
presumption would be raised. 

The strict test for rebutting the presumption which is advocated 
above would get rid of the worst examples of tenacity of an 
established domicile such as Ramsay and Winans. But, to go 
further than this and make it significantly easier to change a 
domicile it must be made easier to raise the presumption in the 
first place. Using the concept of the home would help, since it is 
likely to be easier to establish a home in another country than an 
habitual residence, as would reducing the requisite period from 
seven years to four. This would strike the right balance between, 
on the one hand, catering for the need to make domicile a realistic 
connection in terms of the context in which the rules on acquisition 
must operate and, on the other hand, meeting the objections of 
the English expatriate who is working abroad and the fears of the 
foreign businessman working in England. 


Conclusion 


The proposals in the Working Paper undoubtedly achieve their aim 
of simplifying the rules on domicile. The proposal to abolish the 
domicile of origin is very much concerned with lessening the 
complexity of the present rules and here the Working Paper is at 
its ‘most impressive. When it comes to proposing new rules for 
children and adults other objectives come into play and the 
proposals. are less convincing. With children -the proposals aré 
simple but retention in most cases of the traditional idea that a 
child is dependent on his parents means that artificiality will 
remain. With adults the proposals are flawed by. unanswered 
definitional problems, which could lead to uncertainty of outcome 
and no lessening of artificiality. At the same time, the proposals on 
acquisition should go further and allow an easier change of domicile 
to reflect the political and economic context in which the rules on 
acquisition must operate. With both children and adults the rules 
would be improved by making increased use of the concept of the 
home. : as 
J. J. FAWcErrt 


t Ph.D., Lecturer in Law, University of Bristol. 
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- . OF RACIAL Grouse AND Non-Groups © he 


IN. Orphanos v. Queen Mary College! the House of Lords had to 
decide whether the charging by the defendant College-of a higher 
rate of. fees to overseas students than to home’ students amounted 
to. unlawful indirect racial discrimination. The circumstances of: the 
.case were that, in accordance with government policy; the College 
charged higher fees to ‘students who were unable ‘to prove, ‘iriter 
alia, that they had‘been resident within the United. Kingdom or the 
EEC for the three years immediately preceeding the commejicement 
of their course. The plaintiff was a Cypriot citizen who applied for 
a course beginning. in October 1982, having Spent his time since 
December 1978 studying i in the United Kingdom. The College took 
the view that his stay in the United Kingdom did not count as 
residence, since it had been solely for educational purposes, and, 
therefore, offered him a place subject to payment of:fees at the 
overseas student rate. This he accepted. When, during the plaintiff's 
course,. it was held? that such students could be said- to: be 
“resident”. so: as to be-entitled to mandatory awards, the College 
changed its view and reclassified him as a home student. ‘However, 
it refused to return the excess fees previously paid by the plaintiff. 
He therefore began “proceedings, with a view to recovering the 
money; ‘alleging that the College’s policy had been discriminatory. 
Although the ‘House of Lords held that there had’ been unlawful 
discrimination, the decision is of less significance to educational 
establishments than it appears. First, as will be- seen, the plaintiff 
failed to recover his money. Secondly, there’is now express 
statutory authority? for the charging of higher fees to overseas than 
to- home students. Nevertheless, the leading speech ‘of Lord- Fraser 
of: Tullybelton: warrants further consideration because of the wider 
issues it.raises ‘in relation to the indirect discrimination provisions 
of the Race Relations Act 1976. ` 

Indirect discrimination is defined in ‘section 1(1)(b) of the Act as 
the imposition to’ the plaintiff's detriment of a condition ‘or 
requirement with which a considerably smaller proportion of people 
of his ‘racial group than people not of his racial group can comply, 
which the defendant cannot show to be justifiable on non-racial 
grounds. 

Although ` the residence requirements operated = the College ` 


t > 11985} 2 W.L.R.-703. 

2 R. v. London Borough of Barnet ex p. Shah [1983] 1 All E.R. 226. The decision was 
in effect reversed by the Education (Mandatory Awards) Regulations 1984, r.13. 

3 See Education (Fees and Awards) Act-1983 and S.I. 1983 No. 973. By virtue of s.41 
of the Race Relations Act 1976 acts done under statutory authority do not amount- to 
unlawful discrimination. 
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were undoubtedly tests or conditions with which the plaintiff could 
not comply, Lord Fraser was less sure about whether these were 
indirectly discriminatory since they disfavoured the plaintiff's “racial 
group.” In a formal admission the College had conceded that the 
proportion of persons of the plaintiff's racial group, namely “of 
Cypriot or non-British or non-EEC nationality or national origins,” 
who could comply with the-condition was considerably smaller than 
the proportion of persons not of that group who could comply with 
it. His Lordship agreed that the. plaintiff belonged to each of these 
racial groups. but thought that comparison between Cypriots and 
non-Cypriots was not appropriate and, therefore, that part of the 
admission should not have been made. He reached this conclusion 
after considering section 3(4) of the Act: 


“A comparison of the case of a person of a particular racial 
group with that of a person not of that group under section 
1(1): must be such that the relevant circumstances in the one 
case are the same, or not materially different, in the other.” 


Applying this subsection, Lord Fraser concluded that the “relevant 
circumstances” for the purposes of comparison in this instance 
were a desire to be admitted to the College. On this basis a 
comparison was possible between non-British and British or 
between non-EEC and EEC nationals who so wished. His Lordship 
had no doubts that substantially smaller numbers of persons of the 
former categories could comply with the residence requirement in 
each case than could those of the latter categories. However, in the 
case of a comparison between Cypriots and non-Cypriots he was of 
the view that it would be. impracticable to ascertain the numbers of 
persons wishing to attend the College. Although comparison could 
have been conducted simply upon the basis of the nationality or 
national origins of actual applicants this would have been 
unsatisfactory because it would take no account of all those who 
had been deterred from applying because they knew they would 
not be able to comply with the residence qualification. As will be 
seen, there are three related difficulties with this line of reasoning. 
The first difficulty is with the concept of the racial group. Section 
3(1) defines a “racial group” as a group of persons “defined by 
reference .to colour, race, nationality or ethnic or national origins” 
(emphasis added). It also concedes that such racial groups may in 
effect overlap (consider for instance the position of a black Jew 
who is a naturalised American citizen but was of Canadian birth): 
. “the fact that a racial group comprises two or more distinct racial 
groups does not prevent it from constituting a particular racial 
group for the purposes of this Act”: section 3(2). Given these 
definitions, is it is legitimate to talk of racial groups comprising 
non-British or non-EEC nationals? Certainly such groups comprise 
two or more distinct racial groups, but are they themselves racial 
groups? This of course turns on whether they are groups defined 
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by reference to nationality or national origins. Although Lord 
Fraser accepted unquestioningly the idea that a racial group could 
be defined by negative reference to one of the grounds, this is 
surely not what Parliament intended, and produces some very 
artificial racial groups. It may work no injustice to a plaintiff since 
he is entitled to succeed if he can show that any racial group to 
which he belongs is disfavoured.* However, asked his racial group, 
Mr. Orphanos would surely have replied “Cypriot or Greek 
Cypriot” and not “non-British or non-EEC nationality.” Further- 
more, arguably this approach is precisely the reverse of that 
required by section 1a b) which calls for a comparison between 
the plaintiff's racial group and persons not of his racial group. In 
other words, a court should find the plaintiffs racial group and 
then compare the situation of members of that group with that of 
non-members; in short, proceed from the allegedly disfavoured 
group to the remainder. It is noticeable that the court is not 
required to find the racial group(s) of the remainder. By contrast, 
the approach endorsed by Lord Fraser is to proceed from the 
allegedly favoured group (British or EEC nationals) to define the 
plaintiff's racial group by negative reference to that group (non- 
British or non-EEC nationals) and then to compare. Curiously, the 
very comparison required by the Act (between Cypriots and, non- 
Cypriots) was rejected as being “impracticable” on the basis that it 
was not feasible to ascertain the relevant “pools” of persons to be 
compared. 

is raises the second difficulty, which is proving to be a 
persistent problem for courts and tribunals applying the indirect 
discrimination provisions in both the race and sex legislation. 
Neither Act gives any guidance on the extent of the “pool” of 
persons to be compared beyond that already quoted from section 
3(4) that like must be compared with like.* The problem was first 
recognised in Price v. Civil Service Commission® and has not yet 
been satisfactorily resolved. Should the “poo!” be regional, national, 
or worldwide? How clearly should it be related to the context of 
the activity in which the test or condition falls to be applied? Such 
a connection has yet to be clearly articulated by the courts but it 
may perhaps be deduced from the case law to date. In cases 
involving allegedly discriminatory arrangements for promotion -or 
redundancy the “pool” has generally been limited to employees, 
but there has been confusion over which categories of employees 
are to be considered.’ However, the Court of Appeal has accepted 


4 s,3(1): “. . . references to a person’s racial group refer to any racial group into which 
he falls.” It may however make it far more difficult for the defendant to predict whether 
a requirement will be held to be indirectly discriminatory. 

5 ef. s.5(3) Sex Discrimination Act 1975. a: 

6 [1978] I.C.R. 27. 

7 See Perera v. Civil Service Commission (No. 2) [1982] I.R.L.R. 147, 151, and Clarke 
and Powell v. Eley (IMI Kynoch Ltd.) [1982] 1.R.L.R. 131, 136-137. In the latter case 
the parties agreed that the “pool” should be confined to employees actually made 
redundant but nevertheless the Employment Appeal Tribunal also referred to the effect 
on employees generally (see pp.136-137). In the former case evidence was accepted 
about the impact of the condition at three particular offices although arguably “the pool” 
should have been all Civil Servants. 
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the principle that in the case of job applications “the pool” might 
be extended overseas. Given that even most home students 
migrate to study, it could be argued that there is a case for 
spreading “the pool” widely where higher education is involved. It 
is at that point that the third difficulty, the question of proof, 
inevitably arises. 

Here Lord Fraser’s speech in Orphanos unwittingly illustrates 
the ambivalence with which courts and tribunals have approached 
the whole issue of proof of disparate effect in indirect discrimination 
cases. On the one hand his Lordship found it to be “obvious” that 
the proportion of non-British or non-EEC nationals wishing to 
attend the College who could comply with the residence requirement 
was considerably smaller than the proportion of British or EEC 
nationals who could comply. Presumably this was based on the 
common sense approach that the majority of non-British or non- 
EEC nationals have not been resident in either Britain or the EEC 
permanently or for the last three years. However, no actual 
evidence appears to have been tendered in proof. On the other 
hand, no sensible comparison could be made between Cypriots and 
non-Cypriots because of the difficulties of providing evidence as to 
disparate effect. Other cases have been equivocal about how 
disparate effect is to be proved. The difficulties which may face a 
plaintiff in marshalling statistics to prove his case? have been side- 
stepped in some cases by “judicial notice” being taken of “obvious” 
facts. However the danger of this approach is that facts which 
appear obvious to one tribunal may not seem so to another." 

Having established that the residence requirement did disfavour 
at least two of the racial groups to which the plaintiff belonged, 
Lord Fraser went on to consider the defendants’ claim that it was 
justifiable under section 1(1)(6)(ii) on financial grounds. The 
argument was in effect that it was bad policy to subsidise overseas 
students by charging less than full cost fees. In his Lordship’s view 
this was a policy that the College could not “show to be justifiable 
irrespective of the nationality” of the applicants to the College as 
required by sub-section 1(1)(b)(ii). This was because the policy was 
directed against persons not ordinarily resident in the EEC area 
and ordinary residence was “so closely related to their nationality 
that the discrimination cannot be justified irrespective of national- 
ity.” This is not of course to say that economy can never amount 
to justification’ but simply that here it could not be separated 


8 Perera v. Civil Service Commission [1983] I.R.L.R. 166, 170 per Stephenson L.J. 

? See the comments of Browne-Wilkinson J. in Perera v. Civil Service Commission 
(No. 2) [1982] I.R.L.R. 147, 151 and also Price v. Civil Service Commission (supra, note 
6 


10 See for instance Perera v. Civil Service Commission (No. 2) [1982] I.R.L.R. 147, 152 
and Chiu v. British Aerospace [1982] 56, 59. 

n Gf Home Office v. Holmes [1984] I.R.L.R. 299 and Kidd v. DRG (U.K.) Lid. 
[1985] ILR.L.R. 190. 

12 Indeed the Employment Appeal Tribunal in Kidd v. DRG (supra, note 11) has held 
that it can. 
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from the prohibited ground. “Justifiable”, his Lordship said, was to 
be understood as “capable of being justified,” affirming the view 
earlier expressed by the House of Lords in Mandla (Sewa Singh) v. 
Dowell Lee.” 

Although the plaintiff had established unlawful discrimination, 
their Lordships held that he was not entitled to recover the over- 
payment. His claim for restitution was based on section 72 of the 
Act, which makes discriminatory terms in contracts unenforceable 
against the victim of discrimination and gives the County Court 
power to revise such contracts retrospectively. However, Lord 
Fraser held that section 72 would not extend to allowing an order 
for restitution to be made since this would in effect evade the strict 
limitations contained in the Act on claims for damages. Furthermore, 
an order for damages was inappropriate because by virtue of 
section 57(3) no such order can be made where the defendant 
proves that the condition was not applied with the intention of 
discriminating. Lord Fraser held that this was the case here despite 
the fact that the College had failed to show that the condition was 
“justifiable. ý 

It is clear that the case highlights a number of problems implicit 
in the definition of indirect discrimination. The problems arise 

‘from the large areas of judicial discretion written into the definition. 
It was obvious from the first that the defence of justification and 
the issue of whether the requirement could be complied with by “a 
considerably smaller proportion” of the plaintiff's racial group were 
legislative invitations to the judiciary to balance the beneficial and 
adverse effect of social practices in accordance with the policy of 
the Act. What is now becoming apparent is the extent to which 
judicial discretion is involved in the other exercises of delineating 
the plaintiff's racial group and selecting the appropriate “pool” for 
comparison.’* These two “preliminary” exercises can in themselves 
have a decisive effect on the outcome of an indirect discrimination 
case, as an example will serve to illustrate. 


Example 


Blueland has a population of 1,000 made up of the following 
nationalities: Blues (500); Greens (200); Reds (100) and Purples 
(200). Blues and Greens have :common Cool ethnic origin while 
Reds and Purples are both of Hot ethnic origin. There is a 
condition with which the following proportions of the nationalities 
respectively can comply: Blues (60%); Greens (50%); Reds (15%) 
and Purples (50%). Applying the approach adopted in Orphanos, 
a Red wishing to challenge the condition as being indirectly 
discriminatory might be said to fall into five racial groups: Red, 
Hot, Non-Blue, Non-Green and Non-Purple. However, it will 


13 [1983] A.C. 548, 566 
14 See Kidd v. DRG (U.K.) Ltd. [1985] I.R.L.R. 190, 195. 
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make a considerable difference which basis the case is put upon, as 
the chart below indicates. 


Proportions of racial groups Percentage 

which can comply Difference 
Reds . 15% Non-Reds 55% —40% 
Hots 38% Cools 57% —19% 
Non-Blues 43% Blues. 60% —17% 
Non-Greens 52% Greens 50% + 2% 
Non-Purples 52% Purples 50% + 2% 


As can be seen, on some of these bases Reds are apparently in a 
favoured racial group. In the cases where they are disfavoured 
there is clearly scope for argument as to whether the percentage 
difference is “considerable.” 

In fact, of course, the example above is considerably simplified 
and ignores the problem of how such disparate effect could be 
proved. An example which demonstrated the effect of choosing 
different “pools” for the purpose of comparison would produce 
several alternative conclusions in relation to each possible 
comparison of racial groups. A court has thus in real life an almost 
incalculable number of alternative formulations from which to 
embark upon consideration of an indirect discrimination case. 
Clearly some judicial guidelines on how to approach such an issue 
are necessary. Far from providing them, the decision in Orphanos 
hardly begins to demonstrate an awareness of the true extent of 
the problem. 


TAN LEIGH* 


CONTRACT THEORY AND EMPLOYMENT REALITY 


Tue Court of Appeals decision in Bliss v. South East Thames 
Regional Health Authority’ merits detailed consideration. The case 
involved a discussion of implied terms, repudiatory breach and 
waiver, as applied to the contract of employment. Interestingly, the 
case law which, has developed around the statutory claim for unfair 
dismissal was used to decide this purely contractual claim. Contract 
theory has had to cede to employment reality. Bliss also necessitates 
a reconsideration of the availability of contract damages for injury 
to feelings. 

Bliss was a consultant orthopaedic surgeon, employed by the 
defendant Regional Health Authority. He was also involved in 
private practice. When doubts as to his mental state were raised, 
the Chairman of the R.H.A. required Bliss to undergo a medical 
examination. On his refusal to do so, he was suspended (on full 


* Lecturer in Law, Newcastle upon Tyne Polytechnic. I am grateful to my colleague 
L. A. Rutherford for his helpful comments on an earlier draft of this note. 

1 [1985] IL.R.L.R. 308. Cumming-Bruce, Dillon L.JJ. and Heilbron J. The only 
reasoned judgment was given by Dillon L.J. 
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pay) and refused access to the N.H.S. hospital from which he 
worked. Under the relevant N.H.S. circular? such a requirement 
should only have been ordered, when recommended by a special 
committee (the “Three Wise Men” procedure). This had not 
happened. A committee of inquiry absolved Bliss and his suspension 
was withdrawn. At first Bliss indicated that he wished to return.to 
work on a “without prejudice” basis. However, he was then given 
time by the R.H.A: to seek-legal advice and some two and a half 
months after the suspension was lifted he decided he would not 
return to his employment. 

Bliss contended that the R.H.A. were in repudiatory breach of 
contract when they required him to undergo a medical examination 
and subsequently suspended him. He sought damages for the effect 
of that suspension. on his private practice and for the distress 
caused by the way he had been treated. The R.H.A. claimed that 
even if there had been a repudiatory breach, Bliss had waived that 

“breach by the time he left employment. : 


Implied Terms ; 


The contract of employment has always included standardised 
implied terms. These terms are not based on the supposed intention 
of the parties but arise from the judicial perception of the essential 
characteristics of the employment relationship. The civil courts, 
originally basing such terms on the notion of “master and servant,” 
tended thereby to increase the obligations of the worker. However, 
a change in this process of implication has occurred, due to unfair 
dismissal litigation.*-An employee who resigns and yet wishes to 
complain of unfair dismissal must, under the relevant legislation, 
show that he was entitled to resign‘: “constructive dismissal” as it 
has come to be known. In Western Excavating (ECC) Ltd. v. 
Sharp,’ the Court of Appeal held that for this requirement to have 
been met, the employer must have been in repudiatory breach of 
contract. To‘circumvent this necessity for contractual misconduct, 
the Employment Appeal Tribunal has developed wide-ranging 
implied terms, in favour of the employee. One of the most 
productive of these has been the employer’s duty “not to conduct 
himself in a manner likely to damage or destroy the relationship of 
confidence and trust between the parties as employer and 
employee.”® It is this duty to maintain “trust and confidence” that 


2 HMSO (45). : 

> Now contained in Part V of the Employment Protection (Consolidation) Act 1978, as 
amended. 

4 See s.55(2)(c) E.P.C.A. 1978. 

5 [1978] I.C.R. 221. 

6 See, e.g. Courtaulds Northern Textiles Ltd. v. Andrew [1979] I.R.L.R. 84 (E.A.T.); 
Post Office v. Roberts [1980] I.R.L.R. 347 (E.A.T.); Woods v. W.M. Car Services [1981] 
LC.R. 666 (E.A.T.). See also Lewis v. Motorworld Garages Ltd., [1985] I.R.L.R. 465. 
In this case the Court of Appeal (Ackner, Neill, Glidewell L.JJ.) found that a series of 
acts by the employer cumulatively amounted to a repudiatory breach of the implied terms 
of trust and confidence. 
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has been accepted by the Court of Appeal in Bliss. In so doing, 
the wheel has come full circle: contract law influenced the statutory 
claim which has now influenced contract law. It is encouraging that 
the civil courts are able to accept that the nineteenth century 
contract model, based on a discrete commercial transaction, does 
not always provide the answer to the problems encountered within 
the relationship of employer and employee. 

More specifically, the Court of Appeal held that there is no 
general power in an employer to require an employee to undergo a 
psychiatric examination. It was accepted that there was an implied 
term that a Regional Health Authority could order such an 
examination if it had reasonable grounds for believing that a doctor 
might be suffering from a disability. Interestingly the background 
(“source” may be too strong a word) to this term was the N.H.S. 
circular. Presumably the circular can be seen as embodying what 
both parties would have held to have been an obvious/necessary 
term viz that the R.H.A. should have reasonable powers to 
investigate where patients’ safety might be at risk. In view of the 
fact that the N.H.S. circular had not been followed, there was a 
breach of this term, which in turn was a breach of the wider duty 
to maintain trust and confidence. 


Repudiatory Breach 


The very concept of breaching “mutual trust and confidence” 
seems to incorporate the notion of repudiatory breach. It would be 
difficult to envisage a relationship that could continue once mutual 
trust and confidence had been breached. This was the view of 
Browne-Wilkinson J. in Woods v. W.M. Car Services (Peterborough) 
Ltd.’ With the contract of employment the usual reason for seeking 
to establish a breach is to establish that there has been a 
repudiatory breach, hence “the inherent tendency to use the 
language of repudiatory breach from the start.”® Once, therefore, 
the Court of Appeal in Bliss decided that the medical examination 
requirement/suspension was a breach of mutual trust/confidence it 
was predictable that the breach should be classified as repudiatory, 
“going to the root of the contract.” Dillon L.J. unfortunately 
refused to generalise: he conceded that there must be some 
breaches of mutual trust/confidence that were repudiatory and that 
Bliss was one such case. 

The R.H.A. had sought to argue that as they acted in good faith 
and had not intended to undermine the contract they had not 
repudiated the contract. They relied on the House of Lords’ 
decision in Woodar Investment Development Ltd. v. Wimpey 


7 [1981] I.C.R. 666. For the Court of Appeal decision see [1981] I.C.R. 693. Lord 
Denning in this case preferred to see this term as involving the proposition that the 
employer must be good and considerate to his servants. 

8 Rideout’s Principles of Labour Law (4th ed.), p.47. 
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Construction U.K. Ltd.? In that case there was held to be no 
repudiation where a.party to a commercial contract had, in good 
faith but erroneously, served a notice purporting to rescind the 
contract under an express stipulation in the contract. As we have 
seen there was held to have been a repudiatory breach in Bliss. 
Woodar was distinguished on the basis that the R.H.A. were not 
purporting to exercise any express power in the contract. However, 
with respect, it would have been more useful to underline the 
point that Woodar is best applied in the commercial arena for in 
reality the parties in Woodar were negotiating the settlement of a 
contractual dispute. Thus the case would rarely be applicable to a 
case involving the contract of employment.” This is an important ` 
point to stress as the vast majority of constructive dismissal cases 
involve a dispute as to the terms of a contract of employment. To 
apply Woodar to these cases would, both in principle and on policy 
grounds, be wrong. 


Waiver 


In Bliss there was a continuing repudiatory breach until the 
suspension was lifted. Bliss did not resign until some two and a ' 
half months after this. Despite this delay, the Court of Appeal 
found that he had not waived the breach. Again, cases decided 
under the unfair dismissal legislation were cited.’ The knotty 
problem of waiver has arisen in the area of constructive dismissal. 
Bliss underlines the E.A.T. view that common sense must prevail. 
Where there has been a gap between breach and resignation the 
background circumstances need to be examined. The gap itself 
does not indicate a waiver: there must be a finding of express or 
implied affirmation of the contract. Bliss did not resign while under 
suspension because he looked to the committee of inquiry to clear 
his name. Realistically, he would have prejudiced his immediate 
future if he had resigned with disciplinary proceedings still pending. 
As for the length of time it took Bliss to decide to resign, after the 
suspension was lifted, the Court of Appeal held that the “cardinal 
factor” was that the R.H.A. were prepared to give Bliss time to 
make up his mind. It would appear that where this is the case the 
employee does not have to take the added precaution of an express 
reservation of his right to resign. Interestingly, counsel for Bliss, 
relying on the Court of Appeal decision in Payman v. Lanjani” 


9 [1980] 1 W.L.R. 277. 

10 For an employment case where Woodar was discussed see Financial Techniques 
(Planning Services) Ltd. v. Hughes [1981] I.R.L.R. 32, C.A. 

11 See Western Excavating (ECC) Ltd. v. Sharp note 5, above and W.E. Cox Toner 
(International) Ltd. v. Crook [1981] I.R.L.R. 443. See also Lewis v. Motorworld Garages 
Ltd. (note 6 above), where it was held that although the employee had waived the 
employer’s repudiatory breach this original breach could still form part of a series of acts 
by the employer which in total amounted to a repudiatory breach of trust/confidence. 

12 [1985] 2 W.L.R. 154. 
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also argued that the innocent party cannot be held to have elected 
to treat the contract as still subsisting until he knows of his legal 
rights. This may prove a fruitful area for debate in the future (it 
was not necessary for Bliss itself). As Dillon L.J. commented, the 
acceptance of this argument “could have considerable repercussions 
in employment law,” especially, of course, in the area of ` 
constructive dismissal. 


Mental Distress 


The House of Lords in Addis v. Gramophone Co. Ltd." held that 
damages for mental distress, in the sense of injury to feelings, 
cannot be’ recovered in a contractual action. This is a policy 
limitation, not simply an application of the remoteness rule in 
Hadley v. Baxendale. Addis was applied by the Court of Appeal 
in Bliss. The recent trend to compensate for mental distress has 
thereby been called into question. 

It was Lord Denning who inspired the assault on Addis. Having 
highlighted exceptions to that rule in Jarvis v. Swan Tours,» 
Jackson v. Horizon Holidays and Heywood v. Wellers,"” he used 
dicta in these cases to launch his outright attack on Addis. He 
favoured no special rule for mental distress compensation: provided 
“injury to feelings” was within the contemplation of the parties, 
such harm should be compensated following breach of contract. 
Lord Denning drew support for this radical law from Lawson J.’s 
judgment in Cox v. Philips Industries Ltd.'* In that case the 
employee, who had been demoted in breach of contract, recovered 
for the vexation and distress experienced, on the basis of the 
remoteness rule in Hadley v. Baxendale. Cox was followed by the 
trial judge in Bliss who awarded £2,000 (with interest) by way of 
general damages for frustration and distress. The Court of Appeal, 
however, held that Cox was wrong. The exceptions highlighted by 
Jarvis, Jackson (both holiday cases) and Heywood (contract to 
seek non-molestation order) were accepted as involving contracts 
to provide peace of mind or freedom from distress. 

Addis applies to contracts generally; it is not limited to the 
contract of employment. Bliss re-establishes the supremacy of 
Addis and rejects the simple remoteness test that Lord Denning 
favoured. After Bliss we need to reconsider those cases where 
damages for mental distress have been awarded, consequent on 
breach of contract. The defective survey/building cases such as 





13 [1909] A.C. 488. 
14 (1854) 9 Exch. 34 


ma 








15 [1973] 1 Q.B. 233. 

16 [1975] 1 W.L.R. 1468. 

17 [1976] Q.B: 446. 

18 [1976] 1 W.L.R. 638. Of course this decision was based on Lord Denning’s dicta in 
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Perry v. Sidney Phillips” in particular require re-consideration. In 
order to do this it will be necessary to formulate the policy 
considerations that are involved. If the rule in Addis is to be 
maintained, i.e. if the need for a special limiting principle for 
mental distress compensation is accepted, then presumably the 
justification is based on the notion of assumption of risk. Any 
breach of contract is likely to give rise to vexation/distress. The 
common law reasonably expects disappointed contractors to take 
the risk of such a reaction, consequent on breach. The question is 
when should this expectation be overridden? To answer that the 
courts need to define “mental distress” more carefully. Mental 
distress can be equated to “loss of benefit” when it results from a 
failure to provide mental satisfaction. Where mental satisfaction is 
the prime object of the contract it would not be right to expect the 
disappointed contractor to assume the risk of disappointment. To 
apply Addis to such a case would be to deprive the promisor’s 
obligation of any real content. This would explain Jarvis, Heywood 
and analogous cases. Cases such as Perry, however, must be 
explained on a different basis. In these cases mental distress is 
being equated to “pain” in the sense of injury to the plaintiff’s 
existing mental state.” The defective survey/building cases cause 
foreseeable physical inconvenience, an inherent part of which is 
- mental distress. Thus another policy exception to Addis emerges.” 
Whatever exceptions do emerge, however, Bliss makes it clear that 
the contract of employment is covered by the general rule in 
Addis. 


HAZEL Carty* 


RELIEF FOR FIRST MORTGAGEES? 


Tue House of Lords decision in Williams & Glyn’s Bank v. 
Boland,' although predictable,? has generated much concern to 
institutional lenders. Although the case itself concerned a contest 
between a second mortgagee and an equitable tenant in common, 
it was felt that the implications of the case were rather wider: Thus 
if a sole legal owner bought a house with the aid of a mortgage, 
then the mortgagee would be at risk if another person had an 
equitable interest in the property by way, for example, of 
contributing to the deposit. This equitable interest would arise 
prior to the acquisition of the legal interest by the lender. If, as is 





139 [1982] 1 W.L.R. 1297. See case note (1983) 46 M.L.R. 357. 

» For this distinction see Rose (1977) 55 Can.B.Rev. 333. 

21 It would explain, e.g. Perry v. Sidney Phillips (see note 19); Buckley v. Lane, 
Herdman and Co, [1977] C.L.¥. 3143; Trask v. Clark and Sons [1980] C.L.Y. 2588; 
Mattia v. Amato [1983] C.L.Y. 963; Franks v. Gates [1984] C.L.Y. 1011. However there 
is authority against this proposition: see in particular Hobbs v. LSWR (1875) L.R. 10 
Q.B. 111. 

* Lecturer in Law, University of Manchester 

1 [1981] A.C. 487. 

? See Farrand, Contract and Conveyance (2nd ed.), p.199. 
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likely, the co-owner went into possession immediately, then that 
interest would have priority over the mortgagee’s who would, 
therefore, be unable to secure possession of the house prior to the 
exercise of its power of sale.’ The recent decision of the Court of 
Appeal in Bristol and West Building Society v. Henning,‘ however, 
if correctly decided, will do much to narrow the implications of 
Boland. 

The facts were that the defendants had cohabited since 1974 and 
had two children. Although not married, she was throughout 
referred to as Mrs. Henning. In 1978 they decided to move from 
London to Devon and bought a house there. The house was 
conveyed into Mr. Henning’s name alone and much of the finance 
was supplied by the plaintiff building society, who took a legal 
charge over the property. In 1981, the defendants separated, Mrs. 
Henning remaining in the house with the children. He brought 
possession proceedings which failed, as it was conceded that she 
had a half share in the property. A consent order was made 
postponing any sale of the property until her death or the date at 
which the youngest child attained the age of 18,° whichever date 
was the later. He ceased to maintain the mortgage repayments and 
the plaintiff sought possession of the house. In the Exeter County 
Court, Judge Clarke decided that she had no equitable interest in 
the house as a co-owner but instead had an irrevocable licence to 
remain there which bound the building society, who had constructive 
notice of her interest. The plaintiff appealed to the Court of 
Appeal. 

Browne-Wilkinson L.J. delivered the only judgment of the Court 
of Appeal, a judgment which occupied a mere four pages, and 
allowed the appeal. He was prepared to assume, as Judge Clarke 
had not, that she was a co-owner of the property, having acquired 
that interest by dint of the considerable amount of work that she 
had done to the two houses. This rendered any discussion of the 
issue of whether an irrevocable licence was binding on a purchaser 
unnecessary and the case proceeded entirely on the basis that Mrs. 
Henning was a beneficial tenant in common of the house under a 
resulting trust. 

It might be thought that this assumption would be decisive of the 
case. She was in occupation of the house and as the plaintiff had 
made no inquiries of her as to any rights that she might possess, it 
would seem to follow that it would have constructive notice of her 
rights and therefore be bound by them and so unable to secure 
possession. This seemingly inevitable conclusion was avoided, 
however, as, unfortunately, was the citation of authorities such as 


< 3 See generally Barnsley’s Conveyancing Law and Practice (2nd ed.), pp.57-65. 
4 [1985] 2 All E.R. 606 followed in Paddington B.S. v. Mendelsohn (1985) 50 P. & 
C.R. 244. 


5 In effect, a type of Mesher Order, a remedy now frequently used in cohabitation 
cases, see M. P. Thompson [1984] Conv. 105. 
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Caunce v. Caunce® and Williams and Glyn’s Bank v. Boland. 
Instead Gissing v. Gissing’ was relied upon to defeat Mrs. 
Henning’s defence. This decision was relied upon for the proposition 
that, in the absence of an express trust, a right to a beneficial 
interest can only be established by proving an express or implied 
intention that a party other than the legal owner should have an 
interest in the property. In this case, it was held that as Mrs. 
Henning knew that a mortgage was to be obtained and, had she 
considered the matter, she would have known that the building 
society would want to be able to sell the house free from any 
interest that she might have, the intention which should be imputed | 
to the parties was that the society was to have a charge with 
priority over the beneficial interests. 

This reasoning is unclear because it fails to distinguish between 
the interests and the powers the parties had. When considering the 
former, the weakness of the reasoning is that it misuses Gissing v. 
Gissing. The basis of that decision is that one seeks to infer from 
the conduct of the parties what their intentions were with regard to 
the beneficial interests in the property; one does not impute to 
them intentions which they never had. Although it is true that a 
number of Court of Appeal decisions subsequent to Gissing seemed 
to rest on the imputation of an intention to the parties,® the 
orthodox position was re-established in Burns v. Burns? cited to, 
but not by, the Court. Accordingly in considering the question of 
the establishment of Mrs. Henning’s interest, it would seem to be 
wrong to impute to her an intention that she never had. 

It is, of course, true that a prior equitable interest can be 
postponed to a subsequent interest owing to the operation of 
estoppel. In the leading case of Abigail v. Lapin"? the respondents, 
who were the registered proprietors of land in New South Wales, 
executed an absolute transfer of land to mortgagees and also failed 
to lodge a caveat indicating the presence of their equity of 
redemption. The mortgagees then created an equitable mortgage in 
favour of the appellants who knew nothing of the respondents’ 
equitable interest. The Privy Council held that the appellants had 
priority. The respondents had clothed the mortgagees with the 
appearance of being the sole legal owners and the appellants could 
not have discovered the respondents’ interest by searching the 
register. The respondents were not in possession of the land 
thereby putting the appellants on enquiry and consequently their 
priority was lost. - 





6 [1969] 1 W.L.R. 286. 

7 [1971] A.C. 886. 

8 See D. J. Hayton in Jowell and McAuslan (eds.), Lord Denning: The Judge and The 
Law pp.79, 83-89; M.D.A. Freeman ibid. at pp.109, 140-145. 

9 [1984] Ch. 317, especially at pp.328-332 per Fox L.J. 

10 [1934] A.C. 491. This case involved a contest for priority between the holders of 
equitable interests. See generally Meagher, Gummow and Lehane, Equity—Doctrines and 
Remedies (2nd ed.), pp.216-251. 
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Again, in the English cases, one finds that a simple failure to 
assert an equitable interest does not cause it to be postponed. In 
Spiro v. Lintern'' a husband left it to his wife to make the 
arrangements to sell his house. She then, without his authority, 
entered a contract to sell it to the plaintiffs. Thereafter he made no 
attempt to indicate his unwillingness to sell to the plaintiffs. To the 
contrary, he made no objection to them making repairs to the 
property, having instructed an architect to this end. As he had 
permitted the plaintiffs to act in reliance on the belief, which he 
had encouraged them to hold, that his wife had authority to sell 
the house, he was estopped from denying this. Despite the house 
having been sold to a third party, specific performance was 
ordered.” 

In both Wroth v. Tyler? and Watts v. Spence’ the issue of 
estoppel was canvassed. In both cases, the view was taken that for 
the occupant to be estopped from asserting a claim to the property, 
conduct such as showing a purchaser around the house would be 
necessary.° In the present case, however, there was no evidence 
that the building society had even inspected the property, let alone 
made any inquiry of the occupants. It would seem, therefore, that 
Mrs. Henning’s conduct fell far short of what is necessary to cause 
her interest to be postponed to that of the building society who in 
any event had not relied on anything she had done. The society 
should, therefore, have been bound by her interest. 

It is possible, however, that the analysis of the facts by Browne- 
Wilkinson L.J. was not directed towards the issue of whether Mrs. 
Henning’s interest in the house had been postponed to that of the 
building society. In an interesting article prompted by the Boland 
decision, Sydney Clayton’® pointed to a problem not addressed by 
the House of Lords but is a consequence of their Lordships holding 
that the effect of the existence of co-ownership in equity was that a 
trust for sale was created. According to section 29(1) of the Law of 
Property Act 1925, trustees for sale have all the powers of a tenant 
for life. Although under section 71 of the Settled Land Act 1925 a 
tenant for life may mortgage the settled land, he may only do so 
for limited purposes of which raising the finance to purchase it is 
not one. So the argument runs, the bank in Boland should fail to 
secure possession for the fundamental reason that the mortgage 
was void. 





11 [1973] 1 W.L.R. 1002 not cited in Henning, despite Mr. Browne-Wilkinson Q.C., as 
he then was, having appeared in this case. 

12 This aspect of the case must be wrong as a purchaser for value would take free from 
the contract as no land charge had been registered, irrespective of his knowledge of it: 
Midland Bank Trust Co. Ltd. v. Green [1981] A.C. 513. The estoppel point is however 
sound. 

13 11974] Ch. 30. 

14 [1976] Ch. 115. 

15 See also Midland Bank Ltd. v. Farmpride Hatcheries Ltd. (1981) 260 E.G. 493. 

16 [1981] Conv. 19. 
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-It is also clear, however, that the powers of both a tenant for life 
and trustees for sale can be extended. It is clearly preferable that 
this be done expressly but it is perhaps possible, as on the facts of 
Henning, that this could be done impliedly. If this is correct, then 
the mortgage is valid as the exercise of an extended power to 
mortgage conferred on the legal owners. Mrs. Henning, as the 
person. who authorised that extension, should not, therefore, be 
able to assert rights against the mortgagee. a ® 

If this line of reasoning is the only escape route from holding the 
mortgage to be void, then Henning would seem to be correct. The 
effect of it, however, would be to change one’s perspective of 
Boland from being a major conveyancing problem to being 
something of a damp squib. This is because. it is difficult to 
envisage cases where the mortgage is used to finance the purchase 
of the house—obviously a commonplace occurrence—which are 
distinguishable from the facts in Henning. The consequence of this 
would be that the decision in Boland would apply almost exclusively 
to second mortgages which are not acquiesced in by the beneficiary. 
Additionally, it might also cover cases where an additional advance 
was made on a first mortgage, again not acquiesced in by the 
beneficiary. 

It seems unlikely that the House of Lords, who felt that the 
decision in Boland marked a considerable advance in social 
justice,” intended the decision to be so. limited. To achieve the 
intended result should therefore necessitate steering between the 
Scylla of Henning and the Charybdis of Mr. Clayton’s cogent 
argument. A possible route is to argue that, by analogy with 
tenancies by estoppel, ‘neither the sole trustee for sale nor the 
mortgagee could assert that the mortgage was void. At the time of 
its creation, the only person who could challenge the validity of the 
mortgage would be the beneficiaries who have not consented to it. 
The beneficiaries can, however, either expressly or impliedly 
approve an extention of the trustee’s powers. It could then be said 
that the very act of allowing him to appear as the sole legal owner 
with, prima facie, power to dispose of the legal estate should be 
sufficient to prevent them from challenging the validity of the 
transaction. Consequently the beneficiaries are precluded from 
asserting that the mortgage itself is void; they are not, however, 
precluded from asserting other rights against the mortgagee. 

If one applied this reasoning to the facts of Henning then a 
different result should follow. The fact that Mr. Henning was 
clothed by his co-owner with the apparent power to deal with the 
legal estate should suffice to make the mortgage valid; a fortiori as 
she was fully aware what he was doing. As against the building 
society, however, although precluded from denying the validity of 
the mortgage, she should not be estopped from asserting her ‘other 
a ee ee ee 


1 See especially [1981] A.C. 487, at p.510 per Lord Scarman. 
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rights as a beneficiary under a trust for sale. Of these, for present 
purposes, the most important is her right to possession. Because 
the society made no attempt to ascertain if there were other 
occupants, let alone whether those occupants had any rights over 
the property, she should still be able to assert those rights. Thus, 
Mrs. Henning would be unable to deny the validity of the 
mortgages, thereby relegating the plaintiff to the position of an 
unsecured creditor; her other rights should, however, remain intact. 

The prospect of Mrs. Henning being allowed to remain in the 
house without making repayments was one that alarmed Browne- 
Wilkinson L.J., who thought that such a result would be strange.’® 
Yet this was precisely what seemed to have occurred in Boland. It 
does not follow, however, that the mortgagee would be without a 
remedy. The mortgagee could eschew his proprietary rights and 
instead sue on the personal covenant to repay. On the mortgagor 
being unable to repay the loan, he would be adjudicated bankrupt. 
His property would vest in the trustee in bankruptcy, who would 
then apply for an order of sale under section 30 of the Law of 
Property Act 1925. 

In cases where such applications have been made by a trustee in 
bankruptcy, an order for sale is almost invariably made.” These 
cases were not adverted to in Boland. It seems that the House of 
Lords took the view that deciding the issue of priority of interests 
was sufficient to resolve conclusively the problems in this area. 
This is not so, however, as if the cases brought under section 30 
were followed, the wife would lose her right to occupy the home. 
The property would be sold to pay creditors, although the wife 
would, it would seem, have a prior claim to her share in the 
proceeds of sale, because her interest had priority over the bank. ~ 

The decision in Henning is unclear as to whether the reasoning is 
addressed to resolving the priority. of interests or whether it relates 
to the powers of a sole trustee for sale. If directed at the former, 
then, with respect, the conclusion reached is difficult to reconcile 
with Boland and rests also on a misuse of Gissing v. Gissing. If, 
however, it is really a case about the powers of a sole trustee for 
sale to finance a purchase of land by mortgage then, although 
more plausible, it is nevertheless submitted that it is a suspect 
decision. One of the methods that has been adopted by the 
institutional lenders to obviate their problems arising from Boland 
is to secure an agreement with the occupants to postpone their 
interests in the property to that of the lender. This method is 
considered to be of dubious efficacy on a number of grounds.” If 


18 [1985] 2 All E.R. 609. 

19 Even were the mortgage void as ultra vires the trustee for sale, the lender could still 
bring a personal action as an unsecured creditor. 

20 Re Solomon [1967] Ch. 573; Re Densham [1975] 1 W.L.R. 1519; Re Bailey [1977] 1 
W.L.R. 278; Re Lowrie [1981] 3 All E.R. 353. Cf. Re Holliday [1980] 3 All E.R. 385 
where the facts were most unusual. See generally Catherine Hand [1983] Conv. 219. 

21 Barnsley, op. cit. p.61; Emmet on Title (18th ed.), p.210. 
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Henning is correct, then an express agreement is unnecessary; a 
mere acquiesence in the legal owner taking out a mortgage is 
sufficient to preclude a béneficial tenant in common asserting 
claims against the mortgagee. In the light of this, the effect of 
Boland is minimised. 

It is evident that this area of the law is both uncertain and 
difficult. It may well be that legislation will be enacted to resolve 
the problems that arise. In the meantime, however, it would be 
preferable if the analysis by the courts was somewhat deeper than 
that which has been displayed to date. Having decided that co- 
ownership in equity causes a trust for sale to arise, the theoretical 
analysis of the problems has yet to go past consideration of the 
doctrine of conversion.” What is required is..a more explicit 
analysis of the incidents of a trust for sale than has been seen to 
date. 


M. P. THomprson* 


FAIRNESS, LEGITIMATE EXPECTATIONS AND ESTOPPEL 


THREE recent decisions considered -the circumstances in which 
public bodies could be bound by their earlier representations. 
After Western Fish Products v. Penwith D.C.,! it seemed that 
estoppel had little part to play in public law and. ‘that the existence 
of earlier representations would not preclude a public body -from 
subsequently considering ‘all the relevant facts’ of a particular 
case in deciding whether to exercise a discretionary power, 
notwithstanding the potential hardship to those who had relied on 
the representations. The decisions, both in terms of the result 
reached and perhaps more significantly the reasoning used, seem to 
alter the established position. 

In R. v. Inland Revenue Commissioners ex p. Preston? the House 
of Lords was faced with a complex set of facts originating in a 
prolonged correspondence in 1978 between Preston and the Special 
Investigation Section of the Commissioners dealing with Preston’s 
tax position for the years 1974-1977. In essence, the Commissioners 
were concerned that a disposition of shares in a particular company 
might have amounted to an attempt to obtain a tax advantage 
which they could counteract by issuing an adjustment. Preston 
provided ‘information on the transaction and indicated that he 
would relinquish unconnected claims to loan interest and capital 
loss relief for 1974-1976 if inquiries into his returns for the relevant 
period were dropped. On that basis the Special Investigation 
Section did not raise further enquiries at that stage. In 1982, in the 





2 See Stuart Anderson (1984) 100 L.Q.R. 56. 
-® The writer is grateful to Mr. Stuart Anderson for his assistance in the preparation of 
this note. 
d r Lecturer i in Law, University of Leicester. 
1981] 2 All E-R. 204. 
1985] 2 W.L.R. 836. 
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light of further information received, the inquiries were reopened 
and the Commissioners decided to exercise their powers under 
section 460 of the Income and Corporation Tax Act of 1970 to 
counteract the tax advantage allegedly gained by Preston when the 
shares were sold. Preston sought a declaration that the Com- 
missioners could not exercise their power because of their earlier 
agreement or representation that they would take no further action 
on the matter. 

The House of Lords paid lip service to the principle that estoppel 
did not apply to public bodies by accepting that the Commissioners 
“could not in 1978 bind themselves not to perform in 1982 the 
statutory duty . . . imposed by . . . the Act of 1970.” Taken at face 
value this should have prevented any further argument that the 
decision to reopen the assessment was invalid. However, what the 
Lords could not do directly by estoppel they could achieve 
indirectly by incorporating the principles underlying estoppel into 
the general principles of judicial review to which the Commissioners’ 
decision to exercise their powers under the Act was of course 
subject. One of the principles governing the abuse of discretionary 
power was the duty of the Commissioners to act fairly. This, it 
seems, had not only a procedural content but also a substantive 
one. Fairness covered the existing heads of review such as improper 
purpose—but also covered new grounds of review. These new 
grounds of review included unfairness resulting from acts which 
were inconsistent with earlier representations on which reliance 
had been placed. Far from violating the ultra vires principle, it 
seems that estoppel is thus an integral aspect of that principle. In 
the circumstances of this case, however, the Lords concluded that 
there had been no representation that the Commissioners would 
never reopen their inquiries even if new information was 
forthcoming. So, on the facts—not on the law—Preston could not 
rely on the 1978 correspondence to prevent the Commissioners 
taking action in 1982. 

A number of points emerge from the judgment. It seems clear 
that the individual cannot in every case argue that the presence of 
earlier representations precludes a public body from taking decisions 
which run counter to the representations. There may be instances 
when the public interest in a fresh and proper exercise of the 
discretion will outweigh the injustice suffered by the individual who 
has relied on the representation. This much is accepted by Lord 
Templeman: “There may be cases in which conduct which savours 
of breach of contract or breach of representation does not constitute 
an abuse of power; there may be circumstances in which the court 
in its discretion might not grant relief.” Lord Templeman gives no 
indication of the kind of situations where this might occur, nor 
does he suggest how such conflicts will be resolved. It may be that 
the courts themselves will perform the inevitable balancing operation 
of weighing the public interest against the individual interest in 
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enforcing the representation. More timorous judicial souls might 
well shy away from deciding what the public interest requires and 
leave the problem of reconciling the conflicting interests for the 
public body itself to resolve (subject, of course, to residual judicial 
supervision including, perhaps, a stiffer no evidence test to ensure 
that the public body can demonstrate that the “public interest” 
does indeed merit overriding the representations). a: 

The reasoning in the decision may go well beyond an extension 
of the heads of review to incorporate the principles underlying 
estoppel. By freeing “fairness” from its procedural moorings, the 
decision may have given “fairness” a substantive existence of its 
own which could be used as the basis for opening up new avenues 
for judicial review. An earlier attempt to give “fairness” a 
substantive as opposed to a purely procedural content had been 
roundly rejected by the House of Lords in Chief Constable of 
North Wales v. Evans.? The Court of Appeal in Preston* 
demonstrated a similar reluctance to consider the substantive 
fairness of the decision. An exercise of discretionary power was 
reviewable only where there had been an abuse of power (by 
which the court presumably meant the traditional heads of review). 
Unfairness would only attract the attention of the courts (as 
opposed to the statutory appeal mechanism) when it amounted to 
an abuse of power; it was not, it seems, a relevant factor in 
deciding whether a particular decision should be regarded as 
unlawful nor was it the basis for developing new heads’ of review 
such as estoppel. 

The clearest support for a broader notion of fairness comes in 
the judgment of Lord Templeman with whom the other law lords 
agreed. For Lord Templeman, “fairness” was not limited to 
procedural matters but could be used as a synonym for all the 
existing heads of review. The substantive unfairness of a decision 
could also provide “powerful support” for concluding that the 
decision fell foul of existing heads of review and so was unlawful, 
and at least as far as estoppel was concerned; “fairness” could also 
provide the basis for an extension of the categories of review. Nor 
was estoppel necessarily the only newcomer to the fold of judicial 
review. Lord Templeman also considered whether the delay in re- 
opening Preston’s assessment was unfair—although he described 
this as an example of improper motive rather than a distinct: head 
of review in its own right. The Commissioners had new information 
available to them in 1979—but did not re-open their inquiries until 
July 1982. By this time, Preston was statute-barred from pursuing 
his claim for interest loan relief and capital loss relief allegedly 
abandoned in reliance on the 1978 representations. Again on the 
facts, Lord Templeman concluded that the delay did not constitute 
unfairness. But the implication is clear that in appropriate 
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circumstances (possibly falling short of improper motive) delay 
could render a decision invalid. Given the potentially open-ended 
nature of this view of fairness, it is difficult to predict its exact 
limits. It could certainly lead to the extension of judicial review to 
cover matters currently defined as maladministration remediable 
only by the ombudsman. Fairness could also provide the basis for 
the acceptance of further categories of review such as the idea of 
proportionality. 

A more limited view of the impact of Preston emerges from the 
decision of Woolf J. at first instance> and the separate judgment of 
Lord Scarman in the House of Lords. Woolf J. felt that the 
existence of the representations and the unfairness that would 
result from not adhering to them was a relevant consideration in 
the exercise of the discretion which the Commissioners had failed 
to take into account. Alternatively, if the Commissioners had taken 
their earlier conduct into account, their decision was unreasonable 
in the Wednesbury sense in the absence of evidence justifying a 
departure from the representations. And Lord Scarman was also 
more circumspect in his comments than Lord Templeman. While 
accepting that fairñess “in an appropriate case ... is a ground 
upon which the court can intervene”, he stated that “in the absence 
of special circumstances” a court could not re-assess the substantive 
fairness of a particular decision. But in Preston’s case, the 
unfairness resulting from ‘the decision to re-open their inquiries— 
conduct that could be akin to a breach of representation—did not 
justify judicial review of the Commissioners’ decision. This approach 
would limit the significance of Preston to a cautious extension of 
the categories of review to include the principles underlying 
estoppel rather.than providing a broader mandate for judicial 
creativity by the use of ideas of substantive fairness. 

The decision in Preston also provides an interesting comparison 
with that of the Court of Appeal in R. v. Home Secretary ex p. 
Khan.® In Khan, the Home Office issued a circular outlining the 
criteria relevant to the exercise of the Home Secretary’s discretion 
to admit prospective adoptees to the United Kingdom. Khan met 
these criteria but his application for admission was refused, 
essentially as a néw policy, incorporating different criteria, was 
being followed. Again the basic principle prior to Khan was that a 
public body cannot be estopped from changing its policy and 
applying the new policy to individuals, notwithstanding any hardship 
that might result to an individual who ‘relied on the initial policy. 
(See Laker Airways Ltd. v. Department of Trade.)’ The majority, 
whilst ostensibly accepting this principle, found two ways of 
circumventing its application. Dunn L.J. held that in issuing the 
circular the Home Secretary had effectively laid down rules setting 


3 19851 2 All E.R. 300. 
6 [1985] 1 All E.R. 40. 
7 [1977] Q.B. 643 
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out the ‘sole criteria relevant to the exercise of his discretion. By 
introducing new criteria not contained in the “rules,” he was taking 
account ‘of irrelevant considerations and acting unlawfully in the 
Wednesbury sense. Despite Dunn L.J.’s assertion that this did not 
mean that the circular created an estoppel, by insisting that any 
decision be based exclusively on the criteria set out: there, it is 
difficult to see how Dunn L.J. was doing anything other than 
enforcing the circular itself. As the Home Secretary was supposedly 
exercising a discretionary power, this approach would also seem to 
violate the principle that a discretion cannot be fettered by a rigid 
rule or policy. 

Parker L.J. adopted a different approach. He held that the 
circular created the legitimate expectation that Khan’s application 
would be dealt with.on the criteria set out in the circular. Any 
change of criteria must be accompanied by the opportunity for 
Khan to make representations to the Home Secretary before he 
reached his final decision. This is simply an application of the idea 
that the legitimate expectation that a right or benefit will be 
conferred (here entry into the U.K.) creates the entitlement to 
procedural protection if that expectation is affected by the exercise 
of a discretion. Essentially, it is one way of ensuring the principles 
of natural justice apply. However, Parker L.J. also suggested that 
the concept of legitimate expectation had a substantive content— 
namely that decision itself would be based on the stated criteria 
unless the public interest justified overriding the expectation of the 
individual. Effectively the concept of legitimate expectation is used 
to justify the same balancing operation that “fairness” required in 
Preston (again there is a lack of clarity as to whether it is for the 
courts or the decision-maker to decide what the public interest 
requires). Parker L.J. could arguably have reached the same result 
if he had held that fairness required the Home Secretary to apply 
the initial policy not the new policy unless there were overriding 
reasons for not doing so. Indeed the major authority for thé 
fairness approach used in Preston was H.T.V. v. Price Commission® 
where the Price Commission was prevented from applying a new 
policy on calculating costs as H.T.V. had relied on the initial 
policy.° 
. The most direct acceptance of the doctrine of estoppel in the 
field of discretionary power came in the majority decision of the 
Court of Appeal in Gowa v. Attorney General.'° The case involved 
seven children born in India before 1947 who were British subjects. 
Their father wished them to acquire citizenship of the United 
Kingdom and Colonies as this would apparently be advantageous 


8 [1976] I.C.R. 171. 

2 Although Lord Templeman in Preston reclassified the case as one involving an error 
of law in the interpretation of the price code—but the inconsistency and unfairness 
created by the adoption of the new interpretation was itself powerful support for the 
conclusion that the price code must have been misconstrued. 

10 The Times, December 27, 1984; transcript from LEXIS. 
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for them in India. Under section 7 of the British Nationality Act 
1948 a. discretionary power to register minors as C.U.K.C. was 
vested in the Secretary of State. By section 8, this discretion was 
exercisable by a Governor in the case of a trust territory. The 
father applied in 1951 to the Governor in Tanganyika, the trust 
territory in which he had been born, to have the children registered 
as C.U.K.C. He was informed that he and his children were 
already C.U.K.C. and that there was consequently no need to 
apply for registration. This information was in fact erroneous. 
When in 1981 the Secretary of State sought to deny that the 
children were C.U.K.C., Gowa argued that the Secretary of State 
was estopped from denying their status as C.U.K.C. as they had 
relied on the misleading representations made in 1951. 

Stephenson and Lloyd L.JJ. accepted that the Governor had not 
exercised the discretion under section 7 to register the children as 
C.U.K.C. as he had wrongly assumed that they already possessed 
that status. They were prepared to treat the Governor’s assertion 
as in effect a decision that the children were to be regarded as 
C.U.K.C. (whether this was by deeming the children to have been 
registered or because the Governor would himself have been 
bound by his assertion and estopped from denying that they 
possessed the status of C.U.K.C. was never made clear). The- 
Secretary of State was bound by that assertion and was estopped 
from denying that the children were C.U.K.C. (or, as alternatively 
phrased by Stephenson L.J. that the Secretary of State had no 
jurisdiction to issue a contrary decision to that reached by the 
Governor in 1951). 

‘The majority judgment was based expressly on two facts which 
limit the potential scope of estoppel. First, it was essential that the 
substantive result reached, that is conferment of the status of 
C.U.K.C., was one that the Governor could in fact have reached 
under the statute. This was not a case where the decision was one 
which the Governor had no power to reach or which violated an 
express statutory prohibition or involved a failure to fulfil a 
statutory duty. The Governor could quite properly have decided to 
register the children as C.U.K.C. Secondly, the majority also 
stressed that this was not a case involving difficult questions of 
agency or delegation, where a power conferred on one person was 
purportedly exercised by a different person. Under the terms of 
the statute the power was expressly exercisable by the Governor. It 
was not a case where a power was vested in the Secretary of State 
and some other official or department purported to have the 
authority to exercise the power. Following the decision in Gowa 
that would presumably depend on whether the decision maker 
could in fact delegate to another as otherwise the purported 
exercise of power would be ultra vires. As the majority did not 
question the decision in Western Fish, it would also, it seems, 
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depend on whether there had in fact been a delegation of authority 
as opposed to an assumption of authority by an official. 

Sir David Cairns gave a dissenting judgment. He apparently held 
that the only lawful method by which the Governor could cònfer 
C.U.K.C. status was by exercising the discretion under section 7 to 
register minors, something which he had -never done. Rather the 
Governor had erroneously indicated that they already were in law 
C.U.K.C.—a method of conferring the status which was not 
authorised by the statute. Consequently, if the doctrine of estoppel 
were to be applied the Governor would have extended his statutory 
powers by acquiring a new method of conferring C.U.K.C. status. 
This seems to involve drawing an extremely fine distinction between 
the lawfulness of the substantive result and the lawfulness of the 
procedure used for reaching that result. 

The decision was affirmed in the House of Lords but on very 
different grounds. There the . argument revolved around the 
possibility of the Secretary of State himself exercising his discretion 

_in 1979.to register the children as C.U.K.C. The Secretary of State 
had argued that this discretion only existed in the case of applicants 
who would be minors at the time of registration and as in 1979, the - 
date when he was asked to consider registration, none of the 
children were minors any longer, he had no power to register them 
as C.U.K.C. The Lords held that providing the applicants were 
minors at the date that the application was submitted, in this case 
1951, then the Secretary of State did have power to: determine the 
application. It was understood that the Secretary of State would 
exercise his decision in favour of the children which avoided the 
difficult problem of what was to happen if, having considered the 
application, he decided not to register them and to override the 
erroneous advice given in 1951. The judgments in the Lords 
expressly stated that they did not have’ to consider the issue of 
estoppel nor the correctness or otherwise of the majority judgment 
in the Court of Appeal. (Although Lord Roskill wished “to record” 
the submission that where an exercise of a discretionary power was 
essential this could not “be by-passed by the invocation of ... 
estoppel” which suggests a negative view of the applicability of 
estoppel). The Lords, therefore, neatly side-stepped the more 
wide-ranging question of estoppel by concentrating on the -much 
more limited question of statutory construction. 

All three. decisions display a similar reluctance to accept the 
harsh consequences of previous refusals to extend the doctrine of 
estoppel into the field of discretionary power. Only the Court of 
Appeal in Gowa was’ prepared to countenance a direct (although 
limited) acceptance of estoppel. Both Preston and Khan effectively 
reached the same result by taking concepts originally rooted in the 
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sphere of procedural review and extending their scope to include 
principles of substantive review.’2 The possibilities that this 
approach opens up may not necessarily be limited to estoppel but 
could provide the impetus for a new expansion of judicial review. 


CLIVE Lewis* 


Re GreEEN’s WILL Trusts:! SECTION 1 OF THE PERPETUITIES AND 
ACCUMULATIONS ACT COMES OF AGE 


THIS case in part revolves around ani interesting perpetuity problem. 
Mrs. Green’s son Barry disappeared in a bombing raid in 1943. In 
1948 the Air Ministry certified for official purposes that Barry was 
presumed to’ have lost his life in the raid. Mrs. Green refused to 
accept that her son was dead and, like many a Shakespearian 
parent, kept waiting: “Till [her] lost child be found.” In life, unlike 
art; happy endings cannot be engineered, and Barry did not 
reappear. Nevertheless Mrs. Green made her will in 1972 leaving 
her considerable residuary estate to her trustees to hold for Barry, 
and gave him until January 1, 2020 (when he would have been 
almost 98) to come forward to claim it. She gave her trustees 
power to use such part of the trust property as they thought fit in 
trying to trace Barry. If Barry had not come forward to claim the 
funds by 2020 the residue was to go to certain trusts for animal 
welfare. Mrs. Green died in 1976. The three questions raised were 
whether the will was tainted with perpetuity, if not whether it 
created valid charitable trusts, and if they were valid, could a Re 
Benjamin? order (or a declaration that Barry was presumed dead) 
be made by the court to allow immediate distribution of the estate 
to charity, notwithstanding the remote possibility that Barry was 
still alive. This short note discusses the perpetuity point only (the 
court deciding that the charitable dispositions were valid, and that 
a Re Benjamin order could be made). 

There was no question of the gift to Barry breaching the 
common law perpetuity tule, that a disposition is only valid if it 
must vest, if it is to vest at all, within a maximum period of a life 
in being plus 21 years. If Barry was alive at the date the gift was 
made,.then he was a life in being and would take, if at all, within 
his own life time. The perpetuity problem faced the Attorney 
General in relation to the gift over of the trusts for animal welfare, 
if Barry did not come forward to claim the gift. If Barry were alive 
at the date of the disposition, these trusts could not be valid at 
common law because it could not be stated with certainty that the 
gift must vest, if at all, within this rule. Barry might die (never 
having come forward to claim) more than 21 years before 2020. 


12 Most recently, sce R. v. West Glamorgan County Council ex p. Gheissary, The 
Times December 18, 1985. 
bg * Lecturer i in Law, Vniversity of East Anglia. 
1985] 3 All E. R. 455 
1902] 1 Ch. 723. 
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Alternatively, if Barry were dead at the date of the will, again the 
disposition would be invalid at common law. This is because there 
were no lives relevant to ensure vesting within the common law 
period. Here there was no life mentioned in the gift, other than 
that of Barry, relevant to the contingency upon which the vesting 
was made to depend. 

The difficulty had been -anticipated. The solicitors for Mrs. 
Green had got her to execute an important codicil to her will. This 
stated that the period from her death to January 1, 2020, is 
“hereby specified as the Perpetuity Period for the purpose of the 
trusts of the residue of my estate ...” In other words, the 
solicitors had tried to attract the provisions of section 1(1) of the 
Perpetuities and Accumulations Act 1964 which states that an 
instrument coming into effect after July 15, 1964 can reject the 
common law notions of a life or lives in being, and chose instead 
“a duration equal to such number of years not exceeding 80 as is 
specified in that behalf in the instrument.” But on the face of it the. 
term specified did not come exactly within section 1. It was not 
expressly equal to a number of years not exceeding 80. Nourse J. 
decided that this mathematical inexactitude was irrelevant. Brushing 
aside some slightly inconvenient authority? he turned to “common 
sense” (in this area perhaps above, all, a somewhat dangerous 
friend one might have thought‘) as his authority for the proposition 
that the word “specified” in section 1 meant merely “unambiguously 
identified” or “made clear.” A period of 43/12 years was identified 
as the period for the purposes of perpetuity, which was well within 
the terms of the Act. 

This result will no doubt receive general approval, as it 
successfully solves a problem that ought no longer to have been a 
problem since the Act. However, given the fact that, so far as I am 
aware, this is the first reported decision on section 1 of the Act, a 
rather more careful review of the ‘requirements of the section 
would: have been helpful. According to Maudsley, two things are 
crucial to attract the operation of section 1. The first is to make 
express provision for a period of years not exceeding 80 to be the 
perpetuity period for the purposes of the disposition. If one accepts 
the judge’s robust approach to numerical calculations, then so far, 
so good. The second requirement for Maudsley, is that the 
instrument defines the event upon which the vesting depends as 





3 White v. Whitcher [1928] 1 K.B. 453, which Nourse J. described as “a once well 
known authority.” 

4 Since the common law rules were finally confirmed in Cadell v. Palmer (1833) 1 Cl. 
& Fin. 372, there have been numerous examples of judicial reasoning which have defied 
biology and “common sense” as well. Cases such as Re Dawson (1888) 39 Ch.D. 155, 
Ward v. Van Der Loeff [1924] A.C. 53 and Re Gaite [1949] 1 All E.R. 459, etc., are 
sufficiently well known for their ability to undermine “common sense”. In doing so, they 
are usually treated as aberrations. The argument might be made that they are not as 
atypical of common law reasoning as is generally supposed, or even that it is the search 
for logic and rigour that is the problem, but this is not the place for that one. 

5 R. H. Maudsley, The Modern Law of Perpetuities (1979), p.113. 
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having to occur, if at all, within that specified period. The problem 
can be illustrated by taking the standard example that Maudsley 
uses®: “To A’s first son to marry. I hereby specify the period, of 80 
years from my death as the perpetuity period for this gift.”7 

In this example, the gift apparently fails to comply with section 
1(1) because there is no restriction of the gift to such of A’s sons 
as marry within the period of 80 years, and this is necessary to 
come within the subsection. How then was the problem solved in 
Re Green? The answer is by construing the codicil together with 
the will. The gift could be held to come within the requirement of 
specifying the event that is to determine the date of vesting, since 
the will set out the event (Barry coming forward to claim) and the 
codicil specified the time limit within which this was to be done for 
the purposes of perpetuity, a time limit which, as already explained, 
Nourse J. held to fall within section 1(1). 

It would appear then that the codicil saved the gift; by 
remembering to ensure that the perpetuity period was satisfied, 
Mrs. Green and those advising her came within section 1 of the 
Act. Two thoughts remain; first it would have been safer to specify 
a number of years (43/1 if this is really what is wanted) and 
drafters of dispositions intending to use section 1 would still be 
advised to do so. Secondly, one might speculate whether the 
judge’s reasoning could actually lead to an even more relaxed view 
of section 1 than has actually been portrayed in this discussion so 
far. The decision relies on the codicil, which was expressly held to 
be within the requirement of a “number of years not exceeding 
eighty” within section 1. Suppose the codicil had not been 
executed? One can either say that in that case the disposition 
would not be within section 1, and therefore the common law rules 
apply, and it is back to wait and see.® Alternatively, one might 
argue that the judge’s reasoning leads to the view that one does 
not need expressly to bring the machinery of section 1 into play at 
all. All that is necessary is that the disposition is drafted in such a 
way that the vesting in question must take place within a number 
of years not exceeding 80. If that is the case, the disposition is 
valid, even though there has been no direct attempt to bring the 
gift within the ambit of section 1. 

The perpetuity rules are often treated as little more than 
curiosities. Deech has pointed out that some common law 
jurisdictions have opted for the abolition of the rule altogether, 
leaving it to tax law restraints to curb the over-ambitious planner 
of the lives of succeeding generations; other jurisdictions have been 
A EAR SS A EAR TELE SRR NUR ILNET cae es 


6 Culled from Megarry & Wade, The Law of Real Property (4th ed., 1975), p.220, (Sth 
ed., 1984), p.253. 

7 Maudsley, op. cit. p.114. 

8 That is, the provisions of s.3 of the Act, stating that where a gift might vest beyond 
the period allowed by the rules, then it is permitted to treat the gift as though it were 
valid, until such time as it is shown that the disposition definitely will vest outside the 
permitted common law period. 
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more cautious.’ It is also possible that despite the Act, dispositions 
which are not subject to wait and see are being treated as 
completely valid, either because of ignorance of, or indifference to, 
the rules, or both.” Wait and see is now of an age that the 
perpetuity rules thought to be of significance (i.e. 21). It is possible 
that we are approaching a period when the effect of trustees 
actually “waiting and seeing” might lead to some interesting 
problems. However, without any statistical information as to the 
extent to which dispositions since 1964 require the operation of 
section 3 of the Act, and the way trustees actually go about using 
it, any further remarks on this aspect would be purely speculative. 


RONNIE WARRINGTON* 





9 Deech, “The Rule Against Perpetuities abolished” (1984) 4 Oxford Journal of Legal 
Studies 454, This article gives a brief overview of current common law thinking on the 
subject. See also Maudsley op. cit. Appendix D. 

10 See Deech, op. cit. p.455. On the other hand, the executing of the codicil by Mrs. 
Green is a sign that:at least one firm of solicitors were aware of the problem. 

* Senior lecturer in law, Middlesex Polytechnic. My thanks to Mr. Richard Fitgerald- 
Hart of E. Fitgerald-Hart & Son, solicitors for the estate of Mrs. Green, for kindly 
supplying me with a transcript of the decision prior to it appearing in the All England 
Reports. ; ` i 


REVIEW ARTICLE 


BEHAVIOURAL SOCIOLOGY OF LAW: A DEFENCE 


IN an article entitled “Behavioural Sociology of Law: A Critique of 
Donald Black”! Alan Hunt advances a detailed, multi-faceted and highly 
critical analysis of the work of the American legal sociologist, Donald 
Black. One of the major themes of Hunt’s paper is the inadequacy of 
Black’s theoretical methodology. The present review article is a reply to 
Hunt’s methodological critique: readers are left to judge the merits of 
Hunt’s remaining arguments for themselves.? The object of this essay is to 
establish that the purely social-level methodology developed by Black is a 
wholly consistent and coherent form of explanation which has a number of 
distinct advantages over the motivationally-based approaches typically used 
by sociologists. 

Although Hunt describes Black’s methodology as “behaviouralist” Black 
has not, to date, committed himself to any particular designation. The 
principal strength of Hunt’s term is that it correctly implies that Black 
explains social phenomena solely by reference to their external, observable 
characteristics. Its major weakness is that it could be taken as implying 
that the methodology has some affinity with the very different 
philosophical/psychological doctrine of behaviourism. In the absence of an 
obviously superior alternative it seems reasonable to maintain consistency 
with Hunt’s terminology. 

There are two motifs in Hunt’s attack on Black’s behaviouralism. The 
first is inconsistency, that Black is unable to prevent subjective mental 
states seeping into his theory at a number of crucial points. The second is 
incompleteness, that even if he could the result would be a deleteriously 
partial sociology. 

These criticisms will be examined in turn. In doing so reliance will be 
placed primarily on the following of Black’s texts: The Behaviour of Law‘ 
a propositional theory of variation in the quantity and style of law across 
all social settings and The Manners and Customs of the Police,’ a volume 
of essays on police behaviour most of which report and explain findings 
from a large, three-city observational study. Other relevant writings of 
Black will be referred to at the appropriate points in the essay. 





1 (1983) 10 Journal of Law and Society 19. 

? The present writer would argue that many of Hunt’s non-methodological criticisms 
have been refuted by Allan Horwitz in his reply to David Greenberg’s critique of Black’s 
legal sociology: see D. F. Greenberg, “Donald Black’s Sociology of Law: A Critique” 
(1983) 17 Law and Society Review 337; A. V. Horwitz, “Resistance to Innovation in the 
Sociology of Law: A Response to Greenberg” (1983) 17 Law and Society Review 369; D. 
F. Greenberg, “Resistance to Conventionality in the Sociology of Law: A Rejoinder to 
Horwitz” (1983) 17 Law and Society Review 385. 

3 At one time Black appeared to be moving towards adopting the term “pure 
sociology”: see “A Strategy of Pure Sociology,” pp.149-168 in S. G. McNall (ed.), 
Theoretical Perspectives in Sociology (1979). However, this term does not appear in 
Black’s more recent writings. 

$ 1976. (Note that the anglicised spelling of “behaviour” is used throughout this 
article). 

5 1980. 
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1. Is Black’s Behaviouralism Inconsistent? 


Hunt maintains that Black “seeks to purge sociological data of all 
subjective content, specifically of will, intention and the purposes of social 
actors’® but that he “persisténtly violates his own methodology.”” To 
support his contention, Hunt cites Black’s categorisation of four styles of 
law, penal, compensatory, therapeutic and conciliatory, and comments 
that “it is clear that the categories themselves are constructed upon and 
are inseparable from conceptions of human intentions, purposes and 
goals.”® 

It is correct, of course, that the four styles are founded upon subjective 
mental states. Clearly, a distinction between, say, punishment and therapy 
implies some understanding of the different personal goals people ‘have 
when they exercise social control against others. It is not correct, however, 
that this involves a violation of behaviouralist methodology. The reason is 
that making use of the typology of styles does not involve’a researcher in 
making reference to the inner states of mind of those whom he or she is 
studying. The four styles are defined by Black in behavioural terms. For 
each style indices of the subjective mental states of the actors to whom 
they apply are provided. Thus, the researcher can place an event within 
one or another of the categories by observing how the deviant is identified, 
what processes are used in’ reacting to the deviant conduct and so forth. 
The observer has no need to refer to what the agents of social control or 
the deviant “really” mean by their actions. What is going on inside their 
heads is immaterial; how they behave is what counts. Note that in 
observing their behaviour the researcher is not limited to taking account of 
what Hunt defines as behaviour, namely, “the external, observable and 
(hopefully) measurable actions of human individuals and institutions.”® 
Speech can also be viewed as a form of behaviour and so what the parties 
say, as well.as what they do, becomes important. 

Hunt’s attack .on ‘Black’s proposal to quantify law is amenable to much 
the same analysis. The criticism is that Black’s suggestion that we measure 
law indirectly by gauging peoples tendency to avoid it clashes with 
behaviouralist principles; because “ ‘avoidance’ can only be understood in 
terms of the subjective responses of human actors, it necessarily embodies 
a direct approach to subjective intention.”™ But it is not immediately 
apparent why an inquiry into avoidance patterns necessarily leads to an 
inquiry into subjective intention. Black proposed to measure avoidance in 
a way that does not involve analysing the intentions of the actors. His.idea 
was to present subjects with-a number of hypothetical situations involving 
legal sanctions of varying magnitude and to ask them to specify on a 
quantitative scale how much they would avoid each situation. Clearly, 
what would.be measured are the varying tendencies of people to take 
steps to remain clear of legal sanctions. There is nothing subjective about 
that: the inquiry would seek to discover only the behavioural dispositions 
of the individuals concerned. 

é Op. cit. p.21. 

7 Ibid. at p.22. 

8 Ibid. Black’s discussion of the styles of law can be found at pp.4-6 of The Behaviour 
of Law op. cit. 

9 Ibid. at p.21. 

10 “A Note on the Measurement of Law” (1979) Informationsbrief fur Rechtssoziologie, 


Sonderheft 2. Reprinted as Appendix A of The Manners and Customs of the Police. 
1 Qp. cit. p.34 (emphasis in original). 
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Presumably, then, Hunt must have in mind an earlier stage of the 
research. Perhaps he means that one cannot have a concept of avoidance 
behaviour in the first place without having some understanding of the 
particular intention that lies behind certain kinds of action.2 If this is 
Hunt's point then he is undoubtedly correct, although it is wrong to think 
that this is inconsistent with a behaviouralist methodology. The concept of 
avoidance does indeed imply a specific type of intention, though not 
necessarily that held by the actors in an encounter. The theorist gains an 
understanding of that intention from observing his or her own behaviour, 
from listening to how people speak about their actions, from introspection, 
from reading and so forth. Once the theorist believes that he or she 
understands the intention it can be formulated in behavioural terms, in 
terms, that is, of certain gestures, words, signs and actions. These 
behavioural indices then serve to signal the behaviour with which the 
theory is concerned; not the intention. After the behavioural referents are 
mapped out, the internal aspect of the conduct becomes methodologically 
superfluous. 

There are, thus, two elements in the construction of a behavioural 
theory. One consists of the identification of behaviour patterns, the other 
of their explanation. The crucial distinction between the two is that the 
first invariably has a psychological dimension while the second does not. 
Identifying patterns of behaviour involves psychological inquiry insofar as 
the meaning of the associated words and conduct are an essential part of 
the pattern. Thus one could have no concept of arrest, for example, 
without an understanding of the meaning of the actions, physical and 
verbal, which make up the encounter between police officer and suspect. 
In construing the meaning of this encounter, the intentions and motivations 
of the actors themselves are important, though not conclusive. Perhaps the 
simplest reason they cannot be conclusive is that people’s understanding of 
their own behaviour cannot be assumed to be theoretically sound. Much 
of the thrust of social thought from psychoanalysis to post-structuralism 
has been to show that human behaviour can be explained by processes of 
which the actors themselves may not be aware. That being so, the actors’ 
identification of the nature of their own behaviour may also be challenged. 
The point is that because meaning is generated by social interaction, there 
is always a larger context outside the individual which must be considered. 
Discerning the meaning of any given pattern of behaviour is a complex 
process involving the dynamic interaction of at least three additional 
factors: (1) the theorist’s own prior understanding of the meaning of the 
behaviour; (2) the social and historical context of the behaviour; and (3) 
the social, historical and scholarly context of the investigation. How 
exactly these factors will combine in any particular case will vary but the 
theorist will keep in mind his or her ultimate aims, predicting and 
explaining the behaviour, when putting them together. Having these aims 
relieves the observer of any responsibility for constructing “the correct” 
meaning of any situation. No doubt the chances of attaining the desired 
purposes increase the more deeply the observer penetrates the various 
layers of meaning in a social setting. Nonetheless, the search is not for 
true interpretations of patterns of conduct, but for theoretically useful 
a a ra ore 


12 This idea also appears to underlie the criticism of Black’s concept of “behaviour” 
advanced by K. Eder in his review of The Behaviour of Law in (1977) 12 Law and 
Society Review 133, 138-141. 


Mar. 1986] REVIEW ARTICLE 265 


ones. To that end, the emphasis is on sorting the patterns into categories 
defined in behavioural terms. In the case of novel formulations, a careful 
theorist will attach explicit behavioural indices to his or her concepts; 
where concepts in common use within the discipline are being employed, 
the customary scholarly understanding of their behavioural referents can 
usually be relied upon (e.g. what is a “court”). 

Having identified patterns of conduct in behavioural terms, the next step 
is to explain them with a behavioural theory. In The Behaviour of Law 
this was effected by applying the covering-law model of scientific 
explanation? to the concept of social space. In the covering-law 
model relationship between variables are formulated in testable form 
(“propositions”); a relationship is said to be “explained” when. it is 
demonstrated to be an instance of a more general pattern through being , 
deduced from a higher-order proposition; a number of higher-order 
propositions amount to a “theory” when they are posited to ‘account for a 
stated corner of empirical variation. 

The concept of social space is the meta-theoretical image used by Black 
according to which people are conceived of as occupying points in a multi- 
dimensional space. This space is “social” because its parameters are 
sociological, rather than psychological, physiological, etc. The concept 
performs four different functions. It allows many different theoretical 
positions, Marxian, Durkheimian, -Weberian, Parsonian and so on, to be 
subsumed under one broad explanatory framework. It provides a structure 
which permits the variables empirical sociologists have found most 
powerful, socio-economic status, occupation, educational level and so - 
forth, to be used together in a single and coherent explanatory system. It 
allows explanation to proceed entirely at a sociological level because both 
the variables and the relationships specified by the theory are defined 
solely in behavioural terms. Finally, it allows patterns of conduct to be 
understood at new levels of generality. Because behaviour is conceived of 
in abstract and quantitative terms a concept like “law” can be conceived of 
as a property of the actions of individuals, small groups, corporations, 
social classes, nations, international organisations or historical epochs. 

The cumulative result of this union is a fully-fiedged and self-consistent 
mode of sociological explanation. The method created not only generates 
a way of explaining social variation without reference to psychological or 
biological factors but it does this in a manner that is arguably at once 
more precise and comprehensive than anything which has preceded it. 


2. Is Black’s Behaviouralism Incomplete? 


If Hunt’s first argument is unfounded, does his second fare any better? 
Hunt maintains that “the project of a behavioural theory of law is 
fundamentally flawed since ... it is incapable of conceptual coherence, 
save at the exclusion of everything that is more pertinent.”!* Although it is 
difficult to see how a theory which excludes everything of greatest 
pertinence could even be in contention for being considered coherent, the 
general drift of Hunt’s remarks is clear: Black’s methodology is significantly 
incomplete. 





© See, e.g. R. B. Braithwaite, Scientific Explanation: A Study of the Function of 
Theory, Probability and Law in Science (1959). 
14 Op. cit. p.42. 
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In addressing Hunt’s objections, the discussion which follows will be 
split into two sections according to which of a pair of inter-related 
assumptions dominates the specific criticisms Hunt makes. The first 
assumption is that there are certain essential elements which must feature 
in both the concepts and explanations of an adequate sociological theory 
(“essentialism”); the second—which is a more specific case of the first—is 
that a properly constructed sociological explanation must include reasons 
why the patterns claimed to be true are true, reasons which make sense 
from the standpoint of the motivations of individuals or groups 
(“motivationalism”). 


(i) Essentialism 

Hunt maintains that “a theory which seeks to exclude human consciousness 
and self-consciousness from its purview invalidates its claim to be a ‘social’ 
theory.”45 Consistent with this view, he criticises Black’s concept of 
intimacy on these grounds: “Intimacy cannot be separated from the self- 
consciousness of human beings and consequently cannot, without violence 
to its substantive content, be reduced to a behavioural and quantifiable 
category.”!© Why not? Of course there is a psychological dimension to 
what we usually refer to as intimacy. But unless one is willing to take an 
essentialist position on the meaning of the word “intimacy”, it is not easy 
to see why that (or any other) aspect of the concept must be included in a 
theoretical definition of it. To define intimacy in behavioural terms is a 
methodological ploy. The object of the definition is not to capture the 
essence of the concept but to isolate an empirically specifiable range of 
behaviour. 

Hunt’s reaction to the behavioural concept of intimacy is a good 
illustration of his more general antipathy to the abstractness of an approach 
which renders sociology remote from the reality of human subjects. This 
sentiment appears to underlie his quarrel with Black’s citation of Marx 
and Chambliss to support the thesis that law varies directly with 
marginality: 

Now anyone who reads Chambliss’s analysis of vagrancy legislation in 
England or Marx’s account of the “bloody legislation against the 
expropriated” does not read about marginalized, isolated individuals 
calling down the force of law upon their'own heads. Rather, they 
encounter struggles over the level of wages, over the mobility of 
labour and over rural expropriation and enclosures." 


To the extent that Hunt is arguing that Black’s theory does not capture 
the inner experience of social actions, he is correct. There is nothing in 
Black’s work of the emotions experienced by people, of the anger, 
nobility, love or perversity which are such a significant part of our 
experience of the world. But such criticism misses the point of the 
enterprise. Black is not interested in describing the inner world of the : 
actors involved in the legal process but in predicting and explaining 
selected aspects of their observable behaviour which, taken together, add 
up to the concept “law.” Undoubtedly a rigorous phenomenological 
account of legal life would be a major addition to the sociology of law but 





15 Ibid. at p.22. 
16 Ibid. at p.28. 
17 Tbid. at p.30. 
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it is hardly fair to criticise Black for not providing it when his intentions 
lie elsewhere. . 

To acknowledge the desirability of a general phenomenology of law is 
not to imply that a non-phenomenological approach such as Black’s is 
defective. Black’s method is, in principle, no more scientifically incomplete 
than a novel is aesthetically incomplete for not being written in verse. Just 
as different theoretical accounts of the same set of facts are possible in the 
natural sciences so also in the social sciences. In both cases the rival 
theories can be complete, not in the sense of providing a final explanation, 
no theory does that, but in the sense of generating a logically coherent 
explanation of a significant range of empirical variation. 

This defence of Black’s position rests on the assumption that: there is 
nothing inherent in the nature of law, or any other social institution, 
which dictates that one theoretical framework rather than another must be 
used to explain it. Such an assumption may seem reasonable and even 
self-evident but ‘there are indications that’ Hunt believes otherwise. 
Responding to Black’s use of the concept of avoidance, Hunt states: 

The tendency to avoid law is not self-evidently manifest in behavioural 
responses; whilst a suspect who runs from arrest fits the category, the 
businessman who takes legal advice to minimize legal liability is only 
incidentally avoiding law; the behaviour can most directly be 
understood as reducing economic costs. 8 i 


Also revealing is his observation that: 
The hypothesis that “downward law is greater than upward law” 
leaving aside empirical evidence which contradicts the hypothesis, 
may well be understood and explained as the “learned conduct” (i.e. 
not graspable at the level of behaviour) of different sections in class 
societies that they are able or not able to mobilise the police through . 
mechanism of individual complaints (sic. ).1° 


What unites these two sets of remarks is a slightly different version of the 
essentialist thesis. The assumption undergirding both statements is that 
there is, or ought to be, an essential fit between fact and theory, that 
certain kinds of facts are most naturally or best explained by certain kinds 
of theoretical approaches. Taken to its logical conclusion, this view is 
inconsistent with the long-established pluralist position that there may be 
mutually exclusive,. but equally correct, explanations of the same 
phenomenon. It does accept, indeed it promotes, the possibility of having 
different explanations of different phenomena. But that can lead to the 
kind of theoretical compartmentalisation which the juxtaposition of Hunt’s 
two statements evinces. We are surely entitled to ask: why must the 
businessman’s behaviour be explained with an economic theory and the 
mobilisation pattern with a socialisation theory? Why can there not also be 
a unified theory which explains both sets of behaviour? The fact that the 
parties may conceive of their own behaviour in these different ways is, as 
we have seen, conclusive of these questions only if we ignore the thrust of 
much of the literature of social science. The quest for generality of 
explanation is a central feature of all theorising in sociology, indeed in 
every scientific discipline. Imposing a priori limitations on the kinds of 


18 Ibid. at p.34. 
9 Ibid. at p.37. 
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explanations that are acceptable does nothing but ensure that no advances 
in theoretical generality will be made.” 

A priori limitations which purport to limit the universe of acceptable 
social science explanations are objectionable for another reason. Since the 
claim that an element is essential to sociological explanations can only be 
proved by a demonstration of the central role it plays in an earlier theory, 
the granting of a more global essentialist status to the element confers an 
unwarranted priority upon one form of theory. Thus, the corollary of 
essentialism is a tendency to foreclose theoretical creativity: it implies that 
the theories we now have are the theories we must always have. The 
position leads, therefore, to a type of radical conservatism which is 
unworthy of scholarly attention because it impedes the free pursuit of 
innovative ideas in the search for truth. 


(ii) Motivationalism 
At a number of points in his essay, Hunt states that Black’s claim to have 
explained some of the facts of legal life is hollow because no reasons are 
given as to why the explanations are true.*4 In the absence of any 
discussion by Hunt of the point, it is impossible to be dogmatic about 
what he would regard as an adequate response to his why? question. 
However, the two counter-examples Hunt gives to Black’s explanations 
(which were quoted above) suggest that he would be satisfied if at least 
one of two common types of answer were included in the theory. One 
type, implicit in his businessman example, is an answer framed in terms of 
the reasons that might be given for a person’s conduct in light of the 
purposes that are seen to lie behind their actions. The other type, implicit 
in his mobilisation example, is an answer formulated by reference to the 
reasons that might be given for a person’s conduct in light of their prior 
social experience. The difference between the two kinds of answer is that 
the former is voluntaristic while the latter is deterministic; the similarity is 
that both focus upon the motivational processes accompanying action. 
When Hunt complains, for example, that Black advances no reason why 
law should vary inversely with other social control,” he appears, therefore, 
to be asking for something more than just a proposition connecting two 
quantitative variables. He also wants, it seems, some system of reasoning 


2 Hunt criticises the emphasis in Black’s work on generality on the grounds that it 
leads to an illegitimate “ahistorical universality” (Ibid. at p.24). Following Hunt’s own 
procedure no attempt will be made in the present context to debate the viability of social 
theory which draws upon data from diverse cultures and historical epochs. Still, one 
point must be made. Hunt is wrong to assert (Jbid.) that Black assumes that law is 
present in all human societies. Hunt’s notion is quite inconsistent with Black’s definition 
of law as governmental social control and with the discussion of anarchic societies in 
each, but particularly the final, chapter of The Behaviour of Law. The present writer 
happens to share Black’s view that cross-cultural theory is possible, but none of the 
remarks made in the text about explanatory generality turn on the validity of this 
position. A theory of law would operate at a high level of generality if it were to order 
“only” all the known facts of the legal system of, for example, modem Britain. 

21 Op. cit. p.24 and p.31. 

2 Ibid. at p.25. Hunt also argues that this proposition is a tautology since law is 
defined by Black as one form of social control (ibid.). Hunt then asserts that the 
tautology fails because the total quantity of social control is not constant, and therefore 
both legal and non-legal social control are capable of increasing simultaneously in 
quantity. There are two confusions here: (1) a proposition cannot both be tautologous 
and subject to empirical refutation and (2) Black never asserted that the total quantity of 
social control is a constant; in fact he clearly stated that: “Social control is a quantitative 
variable. One setting has‘more than another . . .” The Behaviour of Law op. cit. p.105. 
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that will make motivational sense of the pattern explained. Does law 
increase as other social control decreases because, for instance, people 
come to see that as society evolves, a system of universalistic rules 
administered by the state is in the long term interests of everyone? Or 
does it increase because it represents a more effective way of exercising 
control for those groups which hold the reins of power? 

Black’s theory does not answer these questions. Although some might 
interpret this as a defect, consider -the advantages. First, and most 
generally, the fact that the highest-order propositions in The Behaviour of 
Law (such as: Law varies inversely with other social control) are themselves 
unexplained is hardly to count against the adequacy of the theory since 
this is a feature shared by every explanatory system of thought. No matter 
how all-inclusive an explanatory framework purports to be, there are 
limits to the number of non-circular answers it can provide. Sooner or 
later all theories became mute in the face of the persistent asking of the 
question, “why”? The behavioural theory of law differs from other 
explanatory systems in the novelty of the limits of its explanations, the five 
dimensions of social space, not in having such limits. These limits are not 
eternal, however. A corollary of the scientific aspiration behind the theory 
is that the explanations are all provisional. It is of the nature of scientific 
answers that they are always amenable to being pushed to higher levels of 
generality. That we cannot now go beyond the five dimensions of social 
space to reach a more comprehensive level of non-motivational 
understanding does not condemn us to this state forever. 

Secondly, although the behaviouralist approach does not provide answers 
to the motivational questions that have traditionally interested some 
scholars in the field, it does raise a set of issues of its own. Thus, the 
method allows one to think in terms of the distribution of Jaw in social life 
at every level from the local to the global. It evokes questions such as why 
. the frequency of litigation should vary from one context to another, why 
one social’ group should contain no criminals and others a superfluity, 
why punishment should be the object of one legal action and compensation 
another and so forth. Moreover, the method enables most of the traditional 
problems discussed within the discipline to be reformulated in an original 
and more precise manner, thereby raising the prospects of more exact 
solutions being generated than has been possible to date. 

Thirdly, it would be rash to discount the possibility that it is not the 
case that The Behaviour of Law fails to provide full answers to why 
questions but that it provides different answers. It may well be that the 
reason the method appears not to yield good reasons to support its 
explanatory propositions is that we are simply unaccustomed to thinking at 
a non-motivational level. Social science explanations usually have a 
motivational dimension but that offers no sound basis for holding that they 
must have such a dimension. What is a “good reason” relates more to the 
psychological than to the logical aspects of theoretical explanation: it is a 
fact about the expectations of the consumers of social science rather than 
about the necessary ingredients of social science theories. Disrupting 
expectations inevitably stirs up some resistance, something predicted, 
incidentally, in The Behaviour of Law: “all else constant, a new idea is 
more likely to encounter social control than an old idea.”?? If this 
proposition is correct, then it may be only a matter of time before the 





3 Op. cit. p.82. 
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concept of social space is felt to provide a form of reasoning, before an 
explanation couched in terms of the social structural relationship between 
people is accepted as supplying as satisfying an account of a social 
phenomenon as one framed in terms of their subjective mental states. 

Fourthly, it is possible to discern in the sociological theorising of recent 
years a trend away from motivational-type explanations. The rise of the 
now-flourishing approach known as network analysis” is perhaps the most 
visible manifestation of this broad development. Network analysts self- 
consciously eschew psychology and explain social phenomena in terms of 
the connections between points in an abstractedly-conceived system of 
social relationships. This trend away from psychology has definite 
advantages. In The Behaviour of Law the elimination of any reference to 
motivational or other psychological processes resulted in dramatic increases . 
in both the specificity and generality of the theory. The former goal was 
enhanced because, since the motives accompanying legal activity are often 
elusive and ambiguous, by-passing them significantly advanced the precision 
of the explanatory propositions. The latter objective was furthered because 
by referring to the behavioural facts themselves, rather than the motives 
which are said to lie behind them, it was possible to incorporate the 
predictions and explanations of a whole range of motivational approaches 
into the theory.” 


3. Conclusion 


Black’s strategy of explaining social life at a behavioural, supra-motivational 
level results in important theoretical gains. His method not only systematises 
variable analysis, a type of implicit theorising long used by empirical 
researchers but also provides the broadest synthesis now available of the 
different theoretical strands within the discipline. In addition, the method 
generates a new way of thinking about the legal system, a way that is 
significantly different from earlier social science perspectives and radically 
different from the rules-orientation of lawyers. Far from being incomplete 
and inconsistent the approach is clearly viable and valuable with many 
areas of potential application beyond law” or even social control.?’ It is 
thus quite possible that development of the method will come to be seen 


* The following collections of essays illustrate the nature and range of application of 
network analysis: J. Boissevain and J. C. Mitchell (eds.), Network Analysis: Studies in 
Human Interaction (1972); S. Leinhardt (ed.), Social Networks: A Developing Paradigm 
tio P. Holland and S. Leinhardt (eds.), Perspectives on Social Network Research 

1979); P. B. Marsden and N. Lin (eds.), Social Structure and Network Analysis (1982). 

25 One sociologist has criticised the employment of motivational and other psychological, 
explanations in sociology on the ground that, being untestable, they lack all explanatory 
power: B. H. Mayhew, “Structuralism Versus Individualism: Part 1, Shadowboxing in the 
Dark” (1980) 59 Social Forces 335 and “Structuralism Versus Individualism: Part 2, 
Ideological and Other Obfuscations” (1981) 59 Social Forces 627 (especially pp.641-643). 
This criticism, however, overlooks the fact that appeals to motivations can be, and often 
are, useful in generating propositions about social behaviour which are themselves 
testable. 

% See A. V. Horwitz, The Social Control of Mental Illness (1982); M. P. Baumgartner, 
The Moral Order of a Suburb (forthcoming). 

27 See D. Black, “A Strategy of Pure Sociology”, pp.149-168 in Theoretical Perspectives 
in Sociology, op. cit. note 3 supra and “Social Control as a Dependent Variable” pp.1-35 
in Donald Black (ed.), Toward a General Theory of Social Control, Volume 1: 
Fundamentals (1984). 
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as an important breakthrough in the history of the field, one which finally 
established the autonomy of sociology from psychology and which 
considerably advanced both the scientific rigour and generality of our 
thinking about society. 


Mark Cooney* 


REVIEWS 


THE SOCIOLOGY or Law: AN INTRODUCTION. By ROGER COTTERRELL 
{London: Butterworths. 1984. xiii and 409 pp. (incl. Notes, 
Abbreviations, References, and Index. Paperback]. - 


For those academics who have championed and nurtured the sociology of 
law, the publication of this admirable book is an event to be celebrated. 
Not only is this the first domestic book which can squarely present itself as 
a comprehensive course textbook for the sociology of law (as opposed to a 
course reader, hybrid “textbook-monograph,” or restricted textbook—cf. 
e.g. Campbell and Wiles, Law and Society; Grace and Wilkinson, 
Sociological Inquiry and Legal Phenomena; and Roshier and Teff, Law 
and Society in England); but also the appearance of this book under 
Butterworths’ imprint signifies “official” acceptance of the sociology of 
law. Sociology of law is, as it were, now certified as fit for consumption by 
law students. 

Although the sociology of law has officially come of age, it has in fact 
taken an age in coming. During this time it has both accumulated a huge 
stock of materials and successfully disseminated much of its wisdom. This 
process of accumulation and dissemination has produced a discipline which 
no longer seems quite so novel and fresh, and which now positively creaks 
under the weight of its own scholarship. There is little that a course 
textbook writer can do to relieve the weight and scale of a subject. 
Inadequate coverage is one of the first criticisms of any book with such 
pretensions. In fact, Roger Cotterrell has made a commendable effort to 
provide comprehensive coverage without cluttering up the text. To this 
end, extensive notes and suggestions for further reading are packed into 
30-odd pages at the back of the book. Interested students certainly will be 
able to mine these notes with profit. Whether or not students will find it 
easy to sustain their interest through the book is, however, ‘another 
matter. Law students, even in traditional law-schools, may no longer gasp 
in amazement at the suggestion that “legal” institutions might be operated 
for the benefit of an economically dominant ruling class; or at the claim 
that the “legal profession” is less concerned with public-interest than with 
self-interest; or at the evidence indicating that the Anglo/American criminal 
justice systems do not rate very highly in terms of detecting crime, 
determining guilt, and deterring crime; or at the low (and differential) 
levels of invocation of civil law remedies, and so on. The fact that such 
ideas might no longer seem quite so radical or exciting is testimony to the 
penetration already achieved by the sociology of law. Nevertheless, the 


* Department of Law, University of Zimbabwe. The author wishes to thank the 
following people for their helpful comments on various aspects of this article: M. P. 
Baumgartner, Donald Black, J. G. Cooney, Allan V. Horwitz, Mary-T. Kelly, Thomas 
Mathiesen, Calvin K. Morrill, Trevor W. Nagel and Xenophon J. Paparrigopoulos. 
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success of the enterprise should not be allowed to stifle enthusiasm. 
Sociology of law is an exciting subject and students really should not want 
to put this book down. I am slightly concerned, though, that they might 
find the text a bit on the ponderous side. To my mind, the text might be 
improved if it had rather more light and shade, if it were more provocative 
and vital, if it were rather more clear where the frontiers of the subject 
lay, and if there was some indication: of how one might actively engage 
with the sociology of law. It is undoubtedly very difficult to combine 
coverage with such considerations; but there is, after all, no rule saying 
that on no account should a law textbook be a thoroughly agreeable and 
stimulating read. 

The book consists of an Introduction (“Theory and Method in the Study 
of Law”) followed by nine substantive chapters. Do not be misled by the 
cover of the book, which displays photographs of Savigny, Marx, 
Durkheim, Weber, Llewellyn, Parsons, Habermas, and Foucault (the work 
of the last two being only briefly discussed), for the book is not organised 
around the great names. There are no set-piece chapters dealing exclusively 
with these writers and their work. Thus, for example, the most systematic 
discussion of Marx appears in Chapter Four (“Law, Power and Ideology”); 
of Weber in Chapter Five (“The Acceptance and Legitimacy of Law”), of 
Durkheim in Chapter Three (“Law as an Integrative Mechanism”) 
alongside Pound, Llewellyn and Parsons, and so on. Instead of adopting a 
“safe” expository strategy, Cotterrell ambitiously presents the material in 
the form of a continuing narrative, each chapter taking off from its 
preceding chapter and opening up ground for the following chapter. And, 
running right through the book, stringing the chapters together, there is a 
complex leitmotif concerning the so-called autonomy of law. 

The plot opens in the tranquil Inns of Court in London. There, law 
seems of another world, isolated “from the noise and bustle of London 
streets” (p.17). Writ large, this image is the apparently ‘commonsense’ 
view of modern law as autonomous law. Thus, 


“Law has now come to be recognised as an agency of power; an 
instrument of government. Since government is centralised in the 
state, law appears exclusively as the law of the state ... In the 
lawyer’s view and in the wider public view it has come to be seen as 
separate from the society it regulates. It has become possible to talk 
about law acting upon society, rather than law as an aspect of society. 
Thus law has come to be seen as an independent agency of social 
control and social direction. It appears autonomous within society. A 
modern legal system is thus understood as a distinct set of mechanisms 
of government employing rationally developed doctrine created, 
interpreted and applied by specialised state agencies” (pp.48-49). 


This modern view, we are reminded in Chapter One (“The Social Basis 
of Law”), is at odds with the views of writers such as Sumner (William), 
Savigny, and Ehrlich who, in one way or another, took everyday social 
practice to be the focus for law. How sound, then, is the autonomous law 
view? 

We are told that there are two aspects of the autonomous law view 
which must be considered. The first aspect is that of the law’s “capacity to 
function as an autonomous agency of social control not dependent on the 
support of morality or custom” (p.50), i.e. the question of the limits of 
law. The second aspect “is the extent to which legal institutions (and the 
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legal systems made up of these institutions and the legal doctrine they 
create, interpret and apply) are autonomous of other aspects of the state” 
(ibid.). 

The first of these aspects, the limits of law question, is discussed in 
Chapter Two (“Law as an Instrument of Social Change”). William Evan’s 
specification of the ideal-typical conditions for effective legislation is 
usefully introduced rather late on in the chapter, but by then it is clear 
that nothing very conclusive is going to emerge. And, sure enough, one is 
left wondering not so much whether legal systems can produce change as 
who can get change out of legal systems. The problem is that one cannot 
say anything very much about the first aspect of the autonomy of law 
without broaching the second aspect—and I am not sure that it is wise 
even to try. 

From Chapter Three onwards the second aspect of autonomous law, the 
extent to which law is autonomous of other sectors of the state, is 
supposedly at the top of the agenda. As we have noted already, Chapter 
Three itself reviews those themes in the work of Pound, Durkheim, 
Llewellyn, and Parsons which portray law as a force for social cohesion. 
There are some important points in this chapter about the nature of social 
solidarity and a nice exposition of the Parsonian AGIL boxes, but the 
bearing of all this on the second aspect of autonomous law is not entirely 
clear. Following Parsons one might see the legal system as a specialised 
sub-system, autonomous from the political and economic sub-systems, 
while following Durkheim one might see a law/organic solidarity union as 
confirming the possibility of law’s autonomy from a consensus morality. 
But, ‘what does “autonomy” really mean? From what precisely is it that 
law is to be treated as “autonomous”? And where do Pound and Llewellyn 
stand? Anyway, the implication is that we should continue to regard 
autonomous law as a live possibility. 

In Chapter Four, three issues arising out of the previous chapter are 
considered. These issues concern the extent of value-consensus in complex 
societies, the role of law in sustaining values, beliefs, attitudes, etc., and 
the “neutrality” of law. As we have said, this is the chapter housing the 
seminal Marxist ideas and so discussions of ideology and power feature 
` prominently. Marxists looking for the autonomous law view to be 
despatched here will be partly satisfied at least. In ane? first place, Cotterrell 
makes no bones about the non-neutrality of law: 


“[E]nough sound empirical evidence of the working of law now exists 
for us to be.able to say with total confidence that law in its practical 
effects is not ‘neutral’; that the ‘haves,’ identified by almost any non- 
legal criterion, tend to ‘come out ahead’ ... in their capacity to 
invoke law, to obtain legal advice and assistance, to benefit from 
prosecutorial or sentencing discretion, to avoid or ensure law 
enforcement, and to obtain considerate treatment at the hands of 
legal officials” (p.120). 


So far, so good. If the “haves”, for instance, are taken as those with 
political or economic power, law is not autonomous of such power blocs. 
Secondly, of course, the whole thrust of Marxist legal theory is to assert 
the superstructural dependence of law on the. economic base. Again, 
autonomous law looks as though it is nailed. What may perhaps be less 
congenial to out-and-out Marxists is Cotterrell’s assessment of Marxist 
legal theory as “best seen as a politically important polemic against 
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idealism” (p:144), coupled with his view that it is essential for the 
sociology of law “to transcend the terms of the idealism-materialism 
polemic” (p.145). ` 

By now we are about half-way through the book and thé ceremonial 
burial of autonomous law appears to be all that remains. However, in 
Chapter Five, autonomous law still seems to be very much in the 
reckoning. Initially, it serves to cue in the KOL studies which are said to 
be “of great significance for those who view law ... as an autonomous 
agency acting. upon society” (p.148), but this soon leads via phenomenology 
and ethno-methodology to Max Weber.- Now, in this context, autonomous 
law asserts itself as a particular form of law, namely one employing 
general rules and bearing a self-legitimating ideology (i.e. claiming to be 
binding qua law). What is significant about such autonomous law, which 
Cotterrell ties to the Weberian ideas of legal domination, formal rationality, 
and Rechtsstaat, is that it is threatened by “board and lodgings regulations” 
style big government with its predilection for discretion (rather than rule) 
and specific direction (rather than general principle). Once again 
autonomous law is on the retreat, this time leaving behind all manner of 
fascinating questions about the transformations in modern law, particularly 
questions about legitimation. 

Readers who like to have a decent grip on a story might at this stage 
pause to take stock of events thus far, in which case they surely will be 
struck by the distance that autonomous law seems to have travelled from 
the Inns of Court to the Rechtsstaat. Autonomous law is apparently a view 
of many parts, holding inter alia: (i) that law has the capacity to act as an 
autonomous agent of social control; (ii) that law acts on society; (iii) that 
law is autonomous from morality; (iv) that legal institutions are autonomous 
from political and economic institutions; (v) that law operates in a neutral 
way; (vi) that law operates through general rules; and (vii) that law 
generates its own legitimation. Of course, this is just the beginning of 
tightening one’s grip; for instance, I could offer at least half a dozen 
interpretations of claim (iii) alone. The important point, though, is to 
avoid confusing any claims about the demise of autonomous law as 
represented in (vi) and (vii) with denials of the more general claims 
presented in (i)-(v). The fact that (vi) and (vii) may now be open to 
challenge does not mean that (i)-(v) only now become open to challenge, 
or vice versa. 

The main ingredients of the plot have now been stated. In Chapters Six 
(“Professional Guardianship of Law”), Seven (“Judges, Courts, Disputes”), 
and Eight (“The Enforcement and Invocation of Law”) “empirical material 
on legal institutions [is, used to] illuminate theoretical issues about law 
discussed in the earlier chapters of this book” (p.260). The particular 
institutions reviewed, those associated with professional expertise, dispute- 
resolution, and enforcement, are treated as self-selecting because they 
appear to be taken for granted in just about any specific concept of law 
(see pp.188-189). There are any number of opportunities here for the 
reader to consolidate the groundwork on the autonomy of law. This may 
be in the form of substaritiating and/or clarifying some of the denials of 
the general claims (i.e. (i)-(v)), and/or by drawing out the implications for 
the legal profession, the Courts, and the enforcement agencies of the 
decline of autonomous law (in senses (vi) and (vii)). As Cotterrell says 
about the politicisation of law in the context of the legal profession, 
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“[W]ith the breakdown of legal autonomy and the increasing 
identification of law with policy and administration legal practice is 
seen much more.clearly as involving recognition, among lawyers 
themselves, of the ambiguity of the values symbolised in legal 
doctrine” (p.214). 


The really interesting question, of course, is what happens when there is 
popular realisation not only that the values symbolised in legal doctrine 
are ambiguous, but also that the machinery of “law” has a pretty 
unambiguous trajectory against the interests of the “have-nots” (see, e.g. 
the excellent discussion of the enforcement agencies in Chapter Eight). 

The book does not have any decisive dénouement where there is simply 
no doubt that the story is complete. On the contrary, in the last chapter 
(“The Prognosis for Law”) the story is left very open-ended. Such themes 
as “the suggested demise of legal autonomy . . ., the extension of the state 
and the blurring of the distinction between state and civil society, and the 
perceived isolation of state law and its techniques from conditions of life 
and aspirations of many citizens” (p.323) are talked around with respect to 
different styles of government (less formal, more open, more participatory, 
etc.). This is all pretty cautious, but markedly pessimistic; for Cotterrell 
doubts the law’s ability, to support what he sees as a necessary programme 
of open and critical socialism (see, e.g. pp.321 and 329-331). So, the book 
ends, in character with the mood of the day, on a note of gloomy 
uncertainty: the old order of autonomous law is changing; we do not know 
quite what lies ahead; but we can be mighty sure that it will not be all 
sweetness and light—certainly not a case of everyone living happily ever 
after. 

Let me continue by suggesting a prognosis for the sociology of law 
itself. This may seem a bit inappropriate at a time when the discipline has 
just been given a clean official bill of health, but the old order of legal 
education, like autonomous law, if you believe that story, is in retreat. 
Three particularly significant developments are as follows: (i) The 
recognition of such sociological/contextual figures as Atiyah, McAuslan, 
Twining and Zander as academic leaders, together with the incorporation 
of socio-legal/contextual material into core law courses, particularly Legal 
Systems, Public Law, and even Contracts courses (see, e.g. the excellent 
recent Beale, Bishop and Furmston, Contract Cases and Materials). (ii) 
The prospect of jurisprudence becoming an integrated philosophical and 
sociological theorisation of law (see the revitalised fifth edition of Lloyd's 
Introduction to Jurisprudence). (iii) The likely pressure on law schools to 
contract and, presumably, to concentrate their curriculum efforts on 
traditional law subjects. , 

One possible outcome of these developments is that the sociology of law 
will have to surrender much of its concrete empirical material to traditional 
law subjects, that consequently its focus will become general theory, and 
that with such a focus (whether as the sociological wing of jurisprudence 
or in its own right) it will be forced to take very seriously the 
methodological underpinnings of the discipline. 

Cotterrell’s methodological remarks are a bit scattered, but interesting 
when they occur. This is not the place to enter into a discussion of 
methodological questions. Nevertheless, four aspects of the book’s 
methodological observations are worthy of comment. 
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First, the relationship between definitions, models and concepts is not 
entirely clear. We are told, 


“There is, therefore, a fundamental difference between a definition of 
law, which legislates the way we are to think of it and, in effect, 
terminates inquiry, and a model of law which is no more than a 
starting point for study, a peg on which to hang ideas, data and 
hypotheses. Open-minded inquiry requires merely provisional concepts” 


(p.41). 


Shortly afterwards, we read that “[t]here is, of course, no single concept 
of law which will serve for all analytical purposes” (p-46); and, a long way 
afterwards (in Chapters Six and Seven), we find Cotterrell grappling with 
“folk” or “commonsense” concepts of “profession”—which apparently 
“provide a useful starting point for discussion” even if they “lack theoretical 
coherence” (p.193)—and then with the concepts of “judge” and “court” 
which likewise are seen as raising “problems of sociological specification” 
(p.218). What we really need to understand is when we are dealing with 
words and when with concepts, when we are dealing with stipulated fields 
of inquiry and when with particular accounts of those fields, and what 
epistemological status such accounts can have. 

Secondly, Cotterrell claims that “social theory cannot prove or be 
proved, but can merely elaborate a perspective on society” (p.144). The 
issue, we are told, “is not proof” but one of “the rigour of the concepts 
used” (ibid.). I am not quite sure how conceptual rigour relates to 
concepts as provisional starting points, but it is the idea that social theory 
cannot do more than elaborate a perspective on society that presently 
concerns me. In this light, grand-scale Marxist theory is written off as no 
more than a useful perspective, as is grand-scale functional theory (see, 
e.g. pp.144-146 and p.258). This appears to encourage either a 
relativistic position in which different social theories are taken to offer 
incommensurable but equally valid views of the social world, or a position 
in which some particular statements about the social world are taken to be 
true, in principle, but beyond specification in the form of a general social 
theory. Whichever line is taken, it would be helpful to know how this 
relates, for example, to Cotterrell’s critique of the sociology in John 
Griffith’s The Politics of the Judiciary (pp.246~249) and to his preference 
for the “better behavioural studies” (p.232) against “the strict behavioural 
approach” (ibid.). 

Thirdly, there is the vexed question of how theoretical and empirical 
inquiries (or, is it the theoretical and empirical aspects of inquiry?) relate 
to one another. I do not mean to suggest that the textbook writer should 
take on the role of a monograph writer and actually answer the question. I 
simply mean that there should be a nice clean statement of how these 
matters might relate in various methodological frameworks. 

Fourthly, the Introduction goes out of its way to alert the reader to the 
importance of “the positivist outlook in legal study and sociological 
analysis” (p.9). Given the propensity of students to be blinded by labels it 
is essential to separate out quite clearly in this introductory discussion the 
following: (a) Logical Positivism (and beware on p.10 the leaps between 
epistemology and ontology); (b) Legal Positivism as the view that the 
concept of law is morally neutral (i.e. Legal Positivism contrasted with 
Natural-Law Theory); (c) Legal Positivism as the view that the field of law 
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is restricted to “high” state regulation or formal regulation or something of 
that sort; and (d) Sociological Positivism. 

I am not sure that it is a very good idea to attempt to state some lowest 
common denominator in these various positivisms and-I can just see 
students being confused by the appearance of Hart first in the guise .of a 
(legal) positivist (p.10) and then as an anti-(sociological) positivist (pp.13— 
14). (Similar considerations apply, of course, to any analogous attempt to 
alert students to the importance of the fact-value distinction.) 

By way of a conclusion, I should say that even if my prognosis is way 
off the mark, attention to methodology may be forced on the sociology of 
law from a quite different quarter. Law students will often take the line 
that social theory is pretentious jargon parading obvious truths as major 
insights or obscuring what is basically waffle—their attitude will be that 
they did not come to law school to put up with this sort of trendy trash. 
Now, there is no answer to the argument for the centrality of the sociology 
of law to any academic legal education. Any academic legal education 
must inquire into the nature of law; law is unquestionably a social 
phenomenon; and the sociology of law is directed precisely at illuminating 
the social nature of law. Yet without some methodological appreciation 
the sociology of law may seem neither precise nor illuminating; indeed, 
the students’ prejudices may well be fortified. To deal with this there is no 
alternative but to confront the methodological questions. To take the 
understanding of law seriously is to take the sociology of law seriously; 
and to take the sociology of law seriously is to take methodology seriously. 
It is as simple as that. 

Summing up in a sentence, this is an important book, important for 
both historical and pedagogical reasons; it is without doubt impressive for 
its solid and workmanlike discussions; but a-second edition might benefit 
from a slightly lighter touch and the systematic addressing of methodological 
questions. ; 
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ETHICS AND THE RULE oF Law. By Davip Lyons. [Cambridge: 
Cambridge University Press. 1984. x and 229 pp. Hardback 
£17-50, Paperback £4-95.]_. 


Ir is a commonplace that in the last 20 or so years legal philosophy has 
come of age in the English speaking world, or at least that there are more 
people writing about more issues in a more technical manner than ever 
before. Part of this expansion has been a consequence of the revival of 
political philosophy in America, and this, in particular, has created 
problems at the level of undergraduate teaching. The older analytical 
jurisprudence, up to and including The Concept of Law, could be 
separated, up to a point, from ethical questions. It was not that Bentham 
and Austin were uninterested in ethical questions or that they lacked 
definite opinions concerning them, but that their moral and legal theories 
were logically independent and markedly not isomorphous. This meant 
that legal theory could be separated from ethics and taught as a self 
contained discipline. From the point of view of lawyers with no 
philosophical training and, in some cases, little philosophical ‘ability, the 
advantages were obvious. 
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The chief problem for anyone going beyond the old analytical 
jurisprudence is that the new problems seem to be endless. Jurisprudence 
now lacks sharp boundaries and merges with moral and political philosophy, 
and behind their ethical and political problems lurk even less tractable 
metaphysical ones: the peculiar characteristic of philosophy, that the 
questions themselves are in some way debatable or problematic, becomes 
all too evident. Their difficulties are compounded when it falls upon 
someone to prepare an undergraduate lecture course for law students 
coming across philosophical problems for the first time, and are further 
multiplied when topics have to be chopped up into standard size chunks 
for fortnightly tutorials. And for the students there is the problem of what 
to read. What is most needed is a good introduction which will explain the 
peculiar nature of the problems under consideration and will outline what 
seem to be the main kinds of answers that have been proposed both now 
and in the past. From this point of view Ethics and the Rule of Law is of 
some interest. It is, Professor Lyons writes, an introduction to the 
philosophy of law written for the non-specialist and not presupposing any 
legal training or formal study of philosophy. It is, I think, fair to say that 
in this country most of the potential readers of this book will be law 
students studying jurisprudence, and I shall try to assess this book with 
this in mind. 

As his title suggests, Lyons concentrates mainly on ethical questions: the 
first chapter is on the foundations of ethics, the second on positivist social 
fact theories of law, and the remaining five on such topics as justice, 
utilitarianism and welfare, rights, liberty and patérnalism, hard cases, the 
inner morality of law, legal and moral obligation, and the rule of law. On 
any calculation this is quite a lot, and one is left wondering whether Lyons 
can avoid the besetting weakness of introductions to jurisprudence which 
is to achieve breadth at the expense of depth. On the whole I do not think 
he has. In the first chapter he is concerned to vindicate ethics as a rational 
activity against the opinions of those he calls nihilists and relativists. He 
divides the latter into social and individualistic relativists. Social relativism— 
the doctrine that the morality of actions can only be judged relative to the 
mores of the society in which they are done—is no more than a liberal 
morality of tolerance mixed with much intellectual muddle, and is disposed 
of easily enough. Individualistic relativism—the idea that morality is 
fundamentally a matter of individual choice—is more interesting. It is, 
according to Lyons (p.220) the doctrine advocated by R. M. Hare; and 
here we have a problem, for Hare explicity denies that he is a relativist 
(e.g. Moral Thinking, p.159) and would not, I think, agree with Lyons’s 
portrayal of his views, especially on the subject of utilitarianism. The point 
at issue here is not which of them is right—I am inclined to agree with 
Lyons—but that the whole issue is contentious and obscure, and that 
expressions like relativism (and absolutism, subjectivism and objectivism) 
do not have clear and agreed meanings. Lyons, I am sure, knows this 
well, but those for whom he is writing will not. Except in cases where 
there is a generally agreed meaning—such as utilitarianism and (up to a 
point) positivism—the vast number of isms that infest modern philosophy 
are best left out of introductory texts. 

Turning to ethical nihilism, Lyons directs his argument first of all against 
the naive positivist—in the philosophical sense—contrast between rational, 
objective and verifiable science and irrational, subjective and unverifiable 
morality; and he does so by arguing that scientific theories are not 
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straightforwardly verifiable and go beyond observable facts. This is fair 
enough, but the argument seems directed against the wrong target. A 
contemporary nihilist is much more likely to be a thorough-going 
irrationalist who will regard Lyon’s arguments as providing further 
ammunition. In fact the curious and interesting thing about pure nihilism 
is that one never comes across it in any coherent form. When the logical 
positivist took verifiability as the criterion of meaning they did not, as 
consistency would have required, cast ethics into the outer darkness along 
with theology and metaphysics, but instead fabricated an extraordinarily 
implausible analysis of ethical utterances as expressions of attitude or 
emotion. The whole story illustrates a marked failure of intellectual nerve, 
an unwillingness to think the unthinkable. This surely is the real point: 
nihilism (or amoralism) cannot be disproven but it is not actually believable 
by anyone other than a psychopath. Though dogmatic ‘rather than 
sceptical—it bears the same relation to moral scepticism as atheism does 
to religious scepticism—it has the characteristic that Hume noted: in 
sceptical arguments in that it admits of no answer and produces no 
conviction. 

The second chapter is a study of law as a social fact, concentrating 
mainly on Austin and Hart. Lyons agrees with much of Hart’s account, 
though he objects to his analysis of moral obligation as leading to an 
implausible form of moral conventionalism, but he doubts whether Hart 
has explained adequately how law is to be distinguished from other social 
phenomena. One way of doing this is by looking at precisely those areas 
where Austin’s theory (and by implication Hart’s also) is most deficient: 
authority and- legitimacy. These questions are considered in the next 
chapter, and it is here, it seems to me, that the argument loses direction. 
There are discussions of natural law and legal positivism, legal and moral 
obligation, Fuller’s inner morality of law and Dworkin’s hard cases. Much 
of what Lyons has.to say is sensible and illuminating, though the treatment 
of hard cases is vitiated by the fact that no examples are mentioned 
beyond the, by now, too familiar one of Riggs v. Palmer. Legal reasoning 
is. the one area of jurisprudence where one has to discuss particular 
examples—and not the same old ones carefully selected to support the 
author’s. thesis—and if professional philosophers do not know enough law 
to do this they should leave the topic alone. This chapter suffers in trying 
to. cover too much in too little space. 

The same can be said of the next which covers utilitarianism and 
welfare, rights and justice, in particular Rawls’s conception ‘of justice as 
fairness. Utilitarianism gets a reasonable treatment, but that of rights is far 
too vague and sketchy to be of much use, while the discussion of Rawls 
confirms my own long-held belief that his theory of justice should be 
examined in detail or not at all. The next two chapters cover more 
manageable topics and for that reason are better. Chapter 5 on punishment 
is, perhaps, the best in the book. Chapter 6 on liberty and paternalism is, 
inevitably, largely taken up with a discussion of Mill. I am not sure that 
Devlin’s views on the enforcement of morals still merit discussion: they 
ceased to be topical 20 years ago and were never philosophically very 
interesting. The final chapter is on the rule of law. 

It will be apparent that this book tries to cover a great deal of material 
in a very limited amount of space, with the result that all too often the 
argument cannot .properly be developed and interesting lines of thought 
cannot be pursued. One of the reasons for this is that legal philosophy, 


280 THE MODERN LAW REVIEW [Vol. 49 


once it leaves analysis, lacks any compact collection of problems of its own 
and merges with moral and political philosophy. Here an author has to be 
quite ruthless in discarding topics which, though interesting, do not have 
any very distinctive legal character. The most obvious examples are the 
universal theories of distributive justice currently very fashionable. Even if 
there were any sign of consensus on these issues, and there is not, the fact 
remains that law only comes in at the stage when all the important 
questions have been settled and some kind of distributory mechanism has 
to be constructed. 

Another point is that this book lacks any historical- dimension. Of 
course an author could decide to tackle a set of problems without 
reference to what, if anything, has been said about them before, and there 
is nothing at all wrong with this. But what we have here is a blend of a 
discussion of a very miscellaneous collection of problems with a number of 
brief surveys of what earlier writers have said. This gets the worst of both 
worlds. If one is going to discuss the great philosophers of the past one 
needs space, for philosophers, like statutes, need to be read as a whole 
and placed in their historical and intellectual context. For beginners— 
people who need to be told that Hobbes was an English philosopher who 
lived from 1588 to 1679 (p.116)—one needs even more space, for so much 
is new and has to be explained. And here the bibliography, though 
substantial, is of little help. There is a pronounced bias towards very 
recent American academic philosophy. In the chapter on the rule of law 
there are no references, apart from Plato’s Crito, to anything earlier than 
1963, while 12 of the 14 items are later than-1970. Similarly the list of | 
punishment contains nothing earlier than Rawls’s “Two Concepts of Rules” 
(1955). Surely a wider perspective would be useful. Some of the references 
could be more specific: there is one for page 116 that refers simply to 
Leviathan without giving a page or chapter reference but, for some reason 
I cannot fathom, specifying a modern edition of no especial merit. I 
cannot envisage anyone finding this of much use. 

The only error I have noticed concerns Kant’s Categorical Imperative. 
According to Lyons Kant held that my fundamental duty is to act only on 
those maxims that I as a rational agent could consistently will to become 
“a universal law of human nature” (p.149). This is quite wrong, not just in 
the obvious sense that Kant said nothing about universal laws of human 
nature, but for the fundamental reason that he regarded any attempt to 
base ethics on human nature as utterly and irredeemably misconceived. 

Overall this book has obvious merits. It is a thoroughly professional 
piece of work: Lyons knows his chosen field well, writes clearly, and 
makes some interesting points. I have already indicated what I believe to 
be its chief failings. A law student unfamiliar with philosophy will, I 
imagine, find it decidedly heavy going in places, but if he perseveres he 
will get a good idea both of the current way of doing legal philosophy and 
of the kind of solutions now in fashion. In this respect, at least, this is a 
good introduction. 


Puitre MILTON* 
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In 1980, the Commission of the European Communities submitted 
a draft Directive on the information and consultation of workers! 
to the Council of Ministers. Unusually for a Community instrument, 
the draft has come to be known by the name of the Social Affairs 
Commissioner responsible for its launch, Mr. Henk Vredeling of 
the Netherlands, even though its amended form? owes as much if 
not more to his successor, Mr. Ivor Richard.’ : 

Commissioner Richard described the draft Directive as a 
“modest” proposal but found himself responsible for perhaps the 
most: controversial_draft ever produced by the Commission. It has 
produced spirited opposition from industry, certain trading partners 
of the Community, and the Government of the United Kingdom. 
The reasons given for this opposition are, broadly speaking, that its 
provisions are complicated and unfamiliar, and that it would disrupt 
voluntarist systems of industrial relations. - 

For the most part the debate on the draft has been ideological 
rather than substantive, and its actual content has become secondary. 
and almost completely obscured. The aim of this .article’is to 
“demythologise” the debate by discussing the content of the draft 
and its possible implications for United Kingdom law and practice. 
A directive would require national legislation for implementation 
into national law, and it is hoped to show that United Kingdom 
legislation in this area could fit comfortably into the existing 
system. 


1 Proposal for a Council Directive on procedures for informing and consulting the 
employees ‘of undertakings with complex structures, in particular transnational 
undertakings, O.J. No. C297 of 15.11.1980, p.3, Bull. Supp. 3/80. 

2 Amended Proposal for a Council directive on procedures for informing and consulting 
the employees of undertakings with complex structures, in particular transnational 
undertakings, O.J. No. C217 of 12.8.1983, p.3, Bull. Supp. 2/83. 

? See Explanatory Memorandum, Bull. Supp. 2/83, p.3; F. Blanquet, “Amended 
Proposal for a Directive on procedures for informing and consulting employees—From 
the “Vredeling Proposal’ to the ‘Richard Proposal’ Social Europe, September 1983, p.19. 
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THE BACKGROUND 


“ 


. employees are increasingly seen to have interests in the 
functioning of enterprises which can be as substantial as those 
of shareholders, and sometimes more so.”* 


The United Kingdom has been a Member of the European 
Community for over 13 years, a period which has seen an explosion 
of national individual and collective labour law° in parallel with the 
development of a concrete Community social policy and a slow 
acceptance of the “incoming tide”® of Community law. Article 117 
EEC recognises the need to improve the living and working 
conditions of workers, but significant progress in the social area 
had to await the political dynamic created by the accession of 
Denmark, Ireland and the United Kingdom to the Community in 
1972. The first step was the Social Action Programme of 1974.’ 
This gave a specific priority to the progressive involvement of 
workers or their representatives in the life of undertakings in the 
Community,® which was to be achieved by way of two quite 
different industrial relations models: worker participation, and 
information and consultation of workers. 

The first model, worker participation in the management of the 
undertaking, has already featured in the draft European Company 
Statute of 1970° and in the draft Fifth Directive on Company Law 
of 1972.” These Community developments were accompanied by 
considerable discussion in the United Kingdom which culminated 
in the Report of the Bullock Committee’! and the Labour 
Government’s White Paper of 1979.’ Representation on the Board 
was opposed by some as unrealistic and welcomed by others as a 
“novel institution ... of conflictual partnership.”’* However, the 
White Paper fell with the Labour Government in 1979, and has 
only recently begun to be discussed again. 


* Commission “Green Paper” on “Employee participation and company structure,” 
Bull. Supp. 8/75, p.9. 

5 Wedderburn, “The new structure of Labour Law in Britain” (1978) 13 Israel Law 
Rev. 4. 

‘6 Lord Denning M.R. in Bulmer v. Bollinger [1974] 2 All E.R. 1226, 1231. 

7 E.C. Bull. Supp. 2/74, p.11. 

8 Council Resolution of January 21, 1974 concerning a social action programme. Ibid. 
at p.5. 

P Amended Proposal for a Council Regulation on the Statute for European Companies, 

Bull. Supp. E.C. 4/75. 

10 Amended Proposal for a Fifth Directive concerning the structure of public limited 
companies and the powers and obligations of their organs, O.J. No. C240 of 9.9.83, p.2; 
Bull. Supp. E.C. 6/83. 

1 Report of the Committee of Inquiry on Industrial Democracy (Chairman: Lord 

- Bullock), Cmnd. 6706, 197, hereafter referred to as the Bullock Report. 

12 Industrial Democracy, Cmnd. 7231 (H.M.S.O. 1978) §9, hereafter referred to as the 
“White Paper.” - 

3 O. Kahn-Freund, “Industrial Democracy” (1977) 6 I.L.J. 65. 

14 Davies and Wedderburn, “This Land of Industrial Democracy” (1977) 6 I.L.J. 211. 

15 See “Jobs and Industry, A New Partnership, A New Britain,” p.21, “Positive 
Rights,” TUC-Labour Party Liaison Committee, London, 1985. 
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The second model, the information and consultation of employee 
representatives in advance of important decisions in the life of the 
undertaking, has a more modest ‘objective. Its basic premise is that 
the law should require advance information and consultation but 
that action thereafter should be the responsibility of the collective 
parties. The first target was the Collective Redundancies Directive 
of 1975%° which required information and consultation’ in advance 
of collective ‘redundancies. Consultation or bargaining with trade 
unions over redundancies has been a United Kingdom policy 
objective since the enactment of the Redundancy Payments Act in 
1965, and resulted; because of the Directive, in Part IV of the 
Employment Protection Act of the same year.” The model was 
extended: to cover the case of proposed transfers of businesses by 
the Transfers of Undertakings Directive of 1977,’* which was 
reluctantly transposed into United Kingdom law, after some delay,” 
by the Transfers of Undertakings (Protection of Employment) 
Regulations 1981.7 Mandatory communication and consultation 
procedures have also been laid down in the draft Directives on 
Part-Time Work”! ‘and Temporary Work” and are referred to in 
the Company Law Directives on Mergers” and Divisions™ and the 
draft Tenth Directive on International Mergers.” 

These existing and proposed Directives requiring information 
and consultation in advance of specific types of decisions have now 
been complemented by the more general draft currently under 
discussion: The draft Directive was felt to be necessary for a 
number of reasons. Voluntary national codes or the I.L.O. 
Tripartite Declaration’ and the O.E.C.D. Guidelines” were felt to 


16 Council Directive on ‘the approximation of the laws of the Member Stites relating to 
collective redundancies of 17.2.75 (75/129/EEC) O.J. No. 148 of 22.2.75, p.29. 

1 Freedland notes that the procedures laid down cover individual as well as collective 
redundancies, M. Freedland, “Employment Protection: Redundancy Procedures and the 
E.E.C.” (1976) 5 I.L.J. 24, 25, but they are referred to in this text as the Collective 
Redundancies Procedures to emphasise their derivation from the Directive. 

18 Council Directive on the approximation of the laws of the Member States relating to 
the safeguarding of employees’ rights in the event of transfers of undertakings, businesses 
or part of businesses of 14.2.77 (77/187/EEC) O.J. No. L61 of 5.3.77, p.26. 

To avoid proceedings brought by the Commission for failure to implement the 
Directive, see B. Hepple, “The Transfer of Undertakings (Protection of Employment) 
Regulations” (1982) 11 I.L.J. 29. 

S.I. 1981 No. 1794, referred to in this text as the Transfers of Undertakings 
Re ations. 

Amended Proposal of January 5, 1983, for a Council Directive on voluntary Part- 
Tinie Work O.J. No. C18 of 22.1.83, p.83. 

2 Amended Proposal of April 6, 1984 on Temporary Employment Businesses and 
Fixed Duration Contracts of Employment O.J. No. C133 of 21.5.84, p.1. 

3 Art. 12, Third Council Directive of 9.10.78 concerning mergers of public limited 
liability companies (78/855/EEC) O.J. No. L295 of 20.10.78, p.36. 

% Art. 11, Sixth Council Directive of 17.12.82 concerning the division of public limited ` 
liability companies (82/891/EEC) O.J. No. L378 of 31.12.82, p.47. 
23 Art. 1(4), Proposal for a Tenth Council Directive concerning cross-border mergers 
of public limited companies, O.J. C23 of 25.1.83, Bull.Supp. E.C. 3/85. 
Tripartite Declaration of Principles concerning Multinational Enterprises and Social 
Policy of 16.11.77. 
27 Guidelines for Multinational Enterprises of 21.6.76. 
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be insufficient. These instruments lay down “soft law” requirements 
which can be effective in exceptional cases as a result of adverse 
publicity, but mainly serve as guidelines or international “codes 
of practice” which undertakings may follow if they wish. In 
contrast, a Directive would lay down specific and enforceable legal 
obligations. It was also felt that competitiveness and flexibility 
could be improved by harmonising the maze of conflicting national 
legal requirements and by improving industrial relations in large 
undertakings. It is generally recognised even by opponents of the 
draft Directive that “employee involvement activities can achieve 
significant changes of attitudes amongst employees ... and thus 
result in improved performance, efficiency and competitiveness.” 

The draft Directive is more limited in scope than the provisions 
of the I.L.O. and O.E.C.D. instruments and national law in the 
“formal” Member States, but it does seek to ensure that a 
minimum, enforceable common standard exists across the Com- 
munity which must be observed by all large, complex employers. It 
reflects good industrial relations practices which may be found in 
undertakings throughout the Community as well as the industrial 
relations standards agreed by all the Member States under the 
Tripartite Declaration and the O.E.C.D. Guidelines. 

From a United Kingdom perspective, its drafting displays many 
typical features of “auxiliary” or “secondary” industrial relations 
legislation. It leaves the collective parties free in law to negotiate 
or not, and to make and carry out their decisions subject only to 
procedural obligations aimed at creating a more harmonious 
industrial relations structure. It embodies the “reformist” version 
of the pluralist view of industrial relations: that there are two sides, 
at least, with different but legitimate interests and views,” and that 
legislation may contribute to the effective reconciliation of those 
views by way of collective bargaining. 


THE HEART OF THE DIRECTIVE 


“effective and genuine communication with the employees on 
the situation of the undertaking and on important decisions 
which may affect them.” 


The Directive contains two core obligations. The employer must 
supply specified information to employee representatives at least once 


2 See R. Blanpain, The Badger Case and the OECD Guidelines for Multinational 
Enterprises (Deventer, 1977). 

2 “Employee Involvement” Guide to Boardroom Practice No. 3, Institute of Directors 
(London, 1983) p.5. 

3° See Commission “Green Paper” supra; C. Docksey, “Employee information and 
consultation in the Member States of the European Communities,” (1985) 7 Comparative 
Labor Law 32. 

31 See e.g. Kahn-Freund’s Labour and the Law (P. Davies and M. Freedland, eds.) 
(rd ed., 1983), p.66. 

3? Peter Sutherland, Social Affairs Commissioner, speech to Twelfth Conference of the 
European Association for Personnel Management, Athens, June 25, 1985, “Europe” No. 
4117 of June 26, 1985, p.16. 
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a year and must inform. and consult the relevant employee 
representatives before taking a proposed decision which has serious 
consequences: for the workforce. There are two important glosses to 
these. obligations. Sensitive information as defined need not be 
provided (with corresponding effects on the consultation procedure), 
and the employer may characterise other information as confidential, - 
so that the: employee representatives are themselves under an 
obligation not to disclose .it to third parties. The rest of the draft 
consists of definition, procedure and enforcement, which are 
undoubtedly important and must be discussed in some detail, but 
which should not be regarded as central to its purpose. The-rights to 
periodic information and consultation in’ advance of important 
decisions ‘in the life of- tig undertaking are the heart of the draft 
Directive. : 

.A special. procedure is laid-down for both obligations, which is 
both intended to reflect the reality of large employers and to build 
on existing procedures and relationships between employers and 
employee representatives at local level. Central management must 
provide, information to local management, which. local management 
may then use to inform or consult with its employee representatives, 
as appropriate. 

No interaction between central management and local representa- 
tives is laid down, in order to preserve the autonomy of local 
management and to prevent them from being “by-passed.” A “by- 
pass”, under Article 6(5) of.the original draft provided for direct 
consultation between employees’ representatives and central 
management in the event of a failure to inform or consult by local 
management, but was removed by the Commission at the request 
of the Parliament. What remains is Article 3(5), which allows 
representatives to write to central management and complain that 
local management have not provided periodic information within 
the time limits provided. It contemplates the situation where 
local management have not themselves received the necessary 
information, and requires central management to communicate it 
without delay to them, not to the employee representatives. In 
short, the draft has been revised to require two separate forms of 
interaction, between central and local management, and between 
local management and its employee representatives. 


INFORMATION 


. information which enables the [employee representatives] 
to obtain a true and fair view of the performance of the entity 
or, where appropriate, the enterprise.as a whole.” 


Article 3(1) of the draft Directive requires two levels of 
information to be provided to employees of subsidiaries or 


3 ILL.O. Declarations, §54; O.E.C.D. Guidelines, “Employment and Industrial 
Relations,” §3. 
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establishments at least once a year.” The information requirement 
is limited to matters of serious interest to employees on the past 
and future running of the undertaking. General information must 
be provided which gives a clear picture of the activities of the 
group or undertaking as a whole, together with more specific 
information on the particular sector which concerns them. A 
minimum list of topics is laid down in Article 3(2) which are both 
retrospective (structure, the economic and financial situation) and 
prospective (the foreseeable development of the business and of 
production and sales, the employment situation and foreseeable 
trends, and investment prospects). 

Similar information has to be provided to shareholders under 
company law pursuant to the Fourth” and Seventh% Directives and 
under the draft Fifth Directive and draft Regulation for a European 
Company . Statute, though there are differences in presentation, 
timing and precise content. For example, there is an obligation to 
provide directors, including employee representatives, with a report 
on the “progress of the company’s affairs” at least four times a 
year under Article 11 of the Fifth, and, where the employee 
representatives sit on a separate body rather than on the Board 
(the most likely United Kingdom situation) to provide “regular” 
information and consultation under Article 4d on a list of topics 
very similar to those referred to in Article 3(2). In point of fact, 
both lists have common roots, but Article 3(2) is less demanding, 
having been watered down at the request of the Parliament, so 
that, for example, investment plans in the original and in the Fifth 
is now prospects. It would be fair to say that the obligations under 
Article 3(2) are narrower and more employment-orientated than 
their company law analogues. 

The question arises whether the accounts required to be 
transmitted to shareholders under existing Community or national 
law, for example under the Fourth and Seventh Directives on 
company law, would suffice. The Explanatory Memorandum felt 
that it would probably not be enough simply to hand over the 
Consolidated Accounts published pursuant to the Seventh because 
their form is “relatively inaccessible” to employees.” Bluntly, the 
information the workers would require could be buried under a 
huge mass of technical documentation. Also, the thrust of the 
accounts is “historic” rather than “prospective,” though some 
forward looking information on “likely future development” does 
have to be provided to the shareholders in the directors’ report.” 


*% And whenever national law requires there to be an update to shareholders or 
creditors, Art. 3(3). 

35 Fourth Council Directive of 25.7.78 on the annual accounts of certain types of 
companies (78/660/EEC) O.J. No. L222 of 14.8.78, p.11. 

36 Seventh Council Directive of 13.6.83 on consolidated accounts (83/349/EEC) O.J. 

No. L193 of 18.7.83, BT 

37 Bull.Supp. 2/83, p 

2 Fourth Directive’ kë 46(2)(b); Seventh Directive, Art. 36(2)(b). 
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Information would therefore have to be specifically directed at 
employee representatives, in line with the specific requirements of 
Article 3, though it could be based substantially on the Consolidated 
Accounts. This would be neither difficult nor novel, and examples 
of such information communication may regularly be seen in 
annual competitions.for United Kingdom undertakings. 

In addition, however, British trade unions will have to realise 
that they cannot rely solely on information processed for them by 
management, which whilst accurate may still be slanted. towards 
management objectives. Information is never “neutral,” and unions 
will have to learn how to cope with company accounts and 
formulate. effective information strategies so as best to form their 
own views of their employer’s past and future performance.” . 

United Kingdom law already provides for a wide range of 
information to be provided to trade unions for the purposes of 
collective bargaining’? and. health and safety, and formerly 
required quite extensive disclosure of information for strategic 
purposes. However, trade unions are entitled to information 
under the Employment Protection Act® exclusively for collective 
bargaining purposes, with the result that disclosure is limited 
according to the extent of recognition.“. In contrast, the draft 
directive would require information to be provided on a minimum 
list of matters set out in paragraph 2, regardless of the extent of 
recognition, so long as recognition had been accorded. This may 
be seen in the implementation of the Collective Redundancies 
Directive by the Employment Protection Act 1975, which requires 
information to be providéd to a trade union on the proposed 
dismissal for redundancy of an employee regardless of membership 
of that union, so long as the employee i is “of a description in-which: 
the (union) is recognised.”*° 

There’ is a ‘United Kingdom ieni for information disclosure 
dependent on the size of the employer rather than the existence of 
collective bargaining or trade unions‘or the extent of recognition. 
Section’57 of the Industrial Relations Act 1971 required undertakings. 
which employed: over 350 employees to supply each of their 
employees with annual statements relating to the past financial year 


3 See, e.g. Gold, Levie and Moore, The Shop Stewards’ Guide to the Use of Company 
Information (1979). 

4 Employment Protection Act "1975, ss.17-21, A. C.A.S. Code of Practice No. 2 on 
Disclosure of Information to Trade Unions for Collective Bargaining Purposes : 

41 Health and Safety at Work, etc., Act 1974, s.2(3) (individual notification); Safety 
Representatives and Safety Committees Regulations, S.I. 500 of 1977, §7; Code of 
Practice on Safety Representatives and Safety Committees, §6. 

42 Industry Act 1975, ss.28-34, 37. 

4 Employment Protection Act 1975, ss.17-21, A.C.A.S. Code of Practice No. 2 supra. 
For Ireland, see “Discussions on Irish industrial relations reform: and proposals” 
Department of Labour, March 20, 1985, EIRR No. 136, May 1985, pp.19 and 33. A 
similar but slightly wider draft Code of Practice on Disclosure of Information for 
Collective Bargaining Purposes was circulated in July 1981. 

a R. v, CAC, ex p. B.T.P. Tioxide [1981] I.C.R. 843. ‘ 

45 5.99(1) and (5). 
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(similarly to Art. 3(2)(5) of the draft Directive). The most recent 
legislation in. this area is also based on company size rather than 
recognition. Section 1 of the Employment Act 1982 requires 
companies which employ over 250 employees to provide information 
to shareholders in the directors’ report on action taken over the 
year to involve employees. There is no obligation to: take any 
action, but to report if any action is in fact taken. í 

Results, however, have not been encouraging. Recent surveys 
by A.C.A.S. and the I.P.M. show that from a quarter to one-fifth 
of companies made. no report or only a very brief one, and that 
half of companies which reported repeated their statement two 
years running. Full reports were submitted by a quarter of 
companies, which were generally the companies which had 
established communications procedures in any event. A.C.A.S. 
concluded that some larger companies had responded positively to 
the Act but that progress on employee involvement “has been slow 
and there remains much to be done.” . 


CONSULTATION 


“Effective consultation must be carried out well in advance, 
when workers can be told of a choice of options at a time that 
options still exist. They then have an opportunity to indicate 
their views on the most effective way to proceed, and thereby 
to influence the decision finally taken by management. as 


. Under Article 4 of the draft Directive an employer must inform: 
and consult the relevant employee representatives before taking a 
proposed decision which is liable to have “serious consequences” 
for the interests of the employees. This constitutes a single general 
criterion for mandatory consultation, the same approach as the 
I.L.O. Tripartite Declaration (“major employment effects”) and 
the O.E.C.D. Guidelines (“major effects upon the livelihood of 
their employees”). Any decision may be covered, but only if it falls 
under the “serious consequences” test. ‘Paragraph 2 sets out an 
illustrative list of possible cases, which includes closures and 
transfers, substantial changes in activities, organisation and 
production methods brought about, inter alia, by the introduction 
of new technologies,“ co-operation with other undertakings and 
health and safety. The draft Directive is thus more general in scope 
than the two Directives in force on Collective Redundancies and 
Transfers of Undertakings. 


4 See “ACAS on employee involvement, ” IDS Report on ae Bargaining No. 
6, January 1985, p.4; “Say it again,” ” Economist August 24, 1985, p.1! 
7 Social Affairs Commissioner Peter Sutherland, speech to Toit Conference of the 
European Association for Personnel Management, supra. 
48 Community policy on Technological Change and Social Adjustment is set out in the 
Commission Communication to the Council of 26.1.84, COM (84) 6 final, Part IV; 
Conclusions of the Council of 7.6.84, O.J. C184/1 of 11.7.84, §A.5. 
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The’. United Kingdom recommends prior information and 
consultation on operational and day-to-day matters,” the general 
criterion approach. United Kingdom law also requires information 
and consultation of ‘trade union representatives- „prior .to’ the 
specific- cases of proposed ‘collective redundancies,” transfers of 
undertakings,’ and matters affecting health and safety. . 

It has been argued that there could`be difficulties concerning the 
differént requirements of the draft Directive and the ‘draft Fifth - 
Directive (Arts. 4 and 12 respectively). However, since the list in - 
the draft Directive is purely illustrative, it does not necessarily - 
have to be on all fours’ with that in the Fifth. In fact, like the 
information requirements discussed above, both lists have common 
roots in the European Company Statute.” 


The Nature of Consultation ; 


The Directive requires’ central ` ‘Management - to: inform local 
management “in good: time”.of a proposed decision, so that local 
management, effectively the “employer,” may consult with their 
employees’ representatives. Consultation takes -two..forms: under 
‘the draft Directive. First, the employees’ representatives should be 
provided with certain minimum information along -the lines laid 
down ‘by the two existing Directives (the: grounds of the proposed 
decision, its consequences for employees concerned; and measures 
planned in réspect.of those employees) and should be allowed 30 
days: in. which to formulate and submit their opinion to the 
employer. Secondly, the employees: ‘representatives and. the 
employer should consult “with .a view to attempting: to reach 
agreement.” 

The 30-day time limit runs- Sion the receipt: of the information 
by the.employees’ representatives. After that time, the decision 
may be made and carried out even if: no ‘opinion: has‘ been 
communicated. The 30-day” period is ‘rather short, and’ fears of 
delays ‘in decision-making seem to be exaggerated, particularly 
‘because paragraph 6-authorises management to take certain. urgent 
or sensitive decisions which involve: “secret” information” under 
Article 7 without consulting employee representatives in advance. 

The consultation ‘itself. lies midway on a continuum between 
-negotiation ‘and codetermination: It affects the area of unilateral 
decision-making by management, and has to be supported by 
management goodwill to’ be properly effective. The European 


-? Industrial Relations Code’ of Practice 1971, §66. 
5° Employment Protection Act 1975, s.99. 
51 Transfers of Undertakings Regulations, Ri 
2 Health and Safety at Work, etc., Act 1974 s. 208) and (6); Safety Regulations supra 
. 89; er of Practice on Safety supra §1. 
125. The two lists are little different in the original French version, e.g. 
changements substantiels is translated as “major modifications” in Article 4(2)(c) and as 
substantial . . . changes” in Article 12(1)(c). 
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Parliament wanted this to be made clear by replacing the expression 
“with a view to reaching agreement” used in the original draft,* 
which was feared to be too close to negotiation, with the weaker 
expression now used by Article 4. However, a “blurring” has 
developed in the United Kingdom between all three concepts on 
the continuum, particularly with regard to consultation and 
negotiation," so that the two expressions are likely to have the 
same result in practice. 


SECRECY 


Article 7 uses the concepts of confidentiality and secrecy to deal 
with sensitive information. Paragraph 2 requires employees, their 
representatives and their experts to observe confidentiality, that is, 
not to divulge to third parties any information given to them in 
confidence. A similar test applies under the draft Fifth Directive. 
Parliament felt that this “confidentiality” provision, which is all 
that was provided by the original draft, did not adequately protect 
trade or business secrets, and suggested a more explicit protection 
of such secrets under the confidentiality test. 

The Commission went further: and inserted a new concept into 
the draft Directive, “secrecy,” which was perhaps the most radical 
change to the original draft, and is certainly the most crucial to 
United Kingdom law and practice. Paragraph 1 allows Member 
States to legislate to the effect that information may be withheld 
altogether if it is “secret,” that is, if its disclosure “could 
substantially damage the. undertaking’s interests or lead to the 
failure of its plans.” A similar test is used by United Kingdom law 
under section 18(1)(e) of the Employment Protection Act 1975, 
which excludes disclosure which would cause “substantial injury to 
the employer’s undertaking.” This is amplified in the Code of 
Practice to cover the disclosure of product, pricing and marketing 
information and information which could cause customers to be 
lost or supplies to be withheld,” which would appear to be a good 
illustration of the type of sensitive information which may be 
withheld under the draft Directive. Paragraph 1 would also allow 
information such as insider information® to be withheld if its 
disclosure would be unlawful, which would accord with the 
exemption laid down by section 18(1)(b) of the Act. 

However, the United Kingdom procedure also allows information 
to be withheld in much wider circumstances which should fall 
under the confidentiality head of Article 7(2)* or which are entirely 


* Cf. Collective Redundancies Directive, Art. 2(1), Transfers of Undertakings 
Directive, Art. 6(2). 

55 See Bullock Report, p.42, §7. 

56 Arts. 10a(2), 21q(2). 

7 A.C.A.S. Code of Practice No. 2 op. cit. §§14, 15; cf Industry Act 1975, s.31(4)(c). 

58 See J. Pipkorn, “The Draft Directive on Procedures for Informing and Consulting 
Employees” (1983) 20 C.M.L.Rev. 725, 743-744. 

S s.18(1)(c) Cf. Industry Act 1975, s.31(4)(a). 
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outside the scope of Article 7.8 Back in 1976, it was predicted that 
the broad “confidentiality” exemption under United Kingdom law 
would drive a “coach and horses” through the disclosure procedure,” 
and itis to be hoped that the narrower scope of the draft Directive 
will prevent this unsatisfactory situation from being continued. 


CoMPLEX UNDERTAKING 
The draft Directive applies only to “complex”. undertakings, that 
is, to undertakings where there is a dichotomy between the place 
where decisions are made and the place where employees actually 
work.. A complex undertaking is defined as an undertaking with 
one or more establishments” or a parent undertaking and its 
subsidiaries,” that is, a group. 

Groups are defined by reference to the criteria laid down by 
Article 1 of the Seventh Directive, which define a “parent company” 
by virtue of its having a legal power of control over a subsidiary 
company. Such de jure control is said to exist where -the parent 
company holds a majority of the voting rights in the subsidiary, is 
entitled to appoint or remove a majority of the directors of the 
subsidiary, has a contractual right to exercise a dominant influence 
over the subsidiary, or is a shareholder in or member of the 
subsidiary and controls it pursuant to an agreement with other 
shareholders or members.“ In these cases, parent companies must 
draw up consolidated accounts for the group. Member States are 
also given the option of requiring consolidation in respect of 
subsidiaries which are under de facto control, though the United 
Kingdom would be unlikely to go further than the compulsory 
categories. The Government has criticised “the use of a company 
law Directive for purposes for which it was, not designed,”® but it 
must have been well aware that those who drafted the Seventh 
Directive specifically hoped that the definitions used would have a 
“strongly unifying influence in many other areas”® and knew over 
the last three years of negotiations the fact that the definition 
finally adopted would also have to be able to stand alone in the 
draft Information and Consultation Directive.” Industry. and 
professional groups lobbied hard for a standardised definition of 





© See s.18(1) and (2) and Code §§6 and 7. Cf. Industry Act-1975, s.31(3). 

61 Wedderburn, “The Employment Protection Act 1975—Collective Aspects” (1976) 39 
M.L.R. 169, 180; Civil Service Union v. C.A.C. [1980] I.R.L.R. 274. i 

& Art. ay second indent. ~ 

© Art. 2(1), first indent. , 

6 See M. Petite, “The conditions for consolidation under the Seventh Company Law 
Directive” [1984] C.M.L.Rev. 81, 88-94. 

6 Consultative Document on the draft European Communities Directive.on procedures 
for informing and consulting employees and draft Fifth Directive on the harmonisation of 
company law, Department of Trade and Industry and Department of Employment, 
November 1983, §5. 

© Petite, op. cit. p.84. . 

6? TUC Comments on Government Consultative Document, February 1984, §56. 
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parents and subsidiaries,® -although the C.B.I. has now called for 
an independent self-standing definition.© It should be noted that 
these definitional problems do not concern undertakings with more 
than one establishment, single legal entities, which are covered 
mutatis mutandis by Article 6 of the draft Directive. 

The de jure control criterion used by the draft Directive is also 
used in United Kingdom labour law. Two employers are regarded 
as “associated employers” if one is a company of which the other 
(directly or indirectly) has control or if both are companies of 
which a third person (directly or indirectly) has control.” There is 
no requirement that the “parent” be a company. Judicial precedent 
has interpreted this to amount to a de jure test requiring control by 
a majority of votes” or control by two or more individuals acting 
in concert so as to secure a majority by the aggregate of their 
voting rights.” With regard to subordinate limited companies, the 
definition of “associated employer” would appear to comply with 
the draft Directive. i 

However, because it is dependent on the existence of a 
subordinate limited company, the “associated employer” formulation 
is deficient in one respect, in that it is “wholly inadequate for, 
indeed often inapplicable to, the public service sector of the 
economy.”” The draft Directive applies to undertakings and their 
establishments and, as will be seen below, is capable of covering 
public non-corporate entities.“ The United Kingdom would 
therefore have to ensure that undertakings and their establishments 
were covered alongside or brought within the definition of 
“associated employers.” 

The requirement under the draft Directive that there be a 
dichotomy between where decisions are made and where they are 
carried out has certain specific consequences. The information 
obligation does not apply to the employees of Head Office”> itself, 
and the obligation to consult does not apply, similarly, to Head 
Office, nor to'a subsidiary when the management of the subsidiary 
itself proposes to take the decision concerned. Commissionér 
Vredeling himself was in favour of this “dichotomy” approach, 
which he saw as an ‘incentive for groups to encourage local 
decision-making by subsidiaries, in the sense that the price of 
freedom from the Community law obligation to consult was 





Memorandum by the Law Society’s Standing Committee on Company Law on the 
Draft EC Directive on procedures for informing and consulting the employees of 
undertakings with complex structures, March 1981. 

® C.B.I. Comments on Government Consultative Document, February 1984, §21. 

7 Trade Union and Labour Relations Act 1974, s.30(5); Employment Protection 
(Consolidation) Act 1978, s.153(4). . 

71 Hair Colour Consultants Ltd. v. Mena [1984] I.R.L.R. 386. 

P? Poparm Ltd v. Weekes [1984] I.R.L.R. 388. 

7 Kahn-Freund’s Labour and the Law op. cit., p.109. Merton L.B.C. v. Gardiner 
[1981] I.C.R. 186 (C.A.). : 

™ Art. 2(1), second indent, Art. 6. 

3 The “decision-making centre” in Art. 1(c), defined as the place where the 
undertaking has its “central administration,” a concept used in Art. 58(1) of the Treaty. 
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autonomy of local management.” The C-B.I. has argued that there 
is'a high level of decentralised decision-making among complex 
undertakings. in the- United Kingdom, but did not take the point 
that such decentralised decision-making will be excluded. On the 
contrary, it erroneously ` claimed that implementation of the 
Directive would actually impose centralised decision-making.” 

It has been asserted that difficult litigation could arise on whether 
a particular -decision had been made by central or local 
management.” The Economic and Social Committee took the view 
that each employer ought to be covered and harmonised obligations 
laid down across the Community.” During its Presidency of the 
Council of Ministers, the Irish Government suggested that all 
employers over the.threshold size would be covered, regardless of 
structure. This was, the so-called “New Approach,” whereby the 
encouragement of local autonomy would be sacrificed as a policy 
aim in favour of having a simpler duty on each employer to inform 
and consult with regard to its affairs and, where that employer is 
part of a group or is an establishment of a larger undertaking, of 
that group or undertaking.” b 

However, it would be open to the United Kingdom under the 
terms of the existing draft to impose consultation. in all 
establishments covered, regardless of whether a decision is taken at 
central or at local level. Mandatory local level consultation on “all 
major proposals affecting the employees” was an important feature 
of the White Paper, for example. It should always be borne in 
mind that the draft Directive only lays down a minimum set of 
obligations and that it is specifically left open to the Member States 
to improve upon them.® 


Applicable Law ` 
A choice has to be made as to which national law should decide 
whether a group relationship exists to trigger the application of the 
` Directive. Under the first indent of Article 1(a) of the draft 
Directive, the Commission has chosen the law of the parent for all 
Community-based groups. ‘The main advantage of this ‘approach is 
that a company would only be obliged to act as a “parent” with 
regard to a foreign subsidiary if it were a “parent” according to the 


-76 H. Vredeling, Richtlijn kan nog gered worden, Europa van Morgen, October 20, 
1982, p.579. Cited Van den Bulcke, “L’autonomie de décision des.filales des entreprises 
multinationales,” section 2 of Jacques Vandamme, L’information et la Consultation des 
Travilleurs dans les Entreprises Multinationales (1.R.M., Paris, 1984), p.242. 

7 C.B.I. Comments, op. cit. §§25—40 at §40. 

78 U.N.LC.E. Position Paper, op. cit. §13. : 

7 §12, Opinion on the proposal for a Directive on procedures for informing and 
consulting the employees of undertakings with’ complex structures, in particular 
transnational undertakings, O.J. No. C77, 29.3.82, p.7. 

89. Seé E.LR.R. No. 133, February 1985, p.10 at p.11; Didier, “Employee Information 
and Consultation: an EC rethink of the fundamental issues,” European Report No. 1093, 
December 19, 1984 (Document), p.4. , 

81 Art. 8(1). 
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definition chosen under its own national law. If the law of the 
subsidiary were chosen, then a company might well be a “parent” 
to a company which was not its “subsidiary” as understood under 
its own national law. It was regarded as less important that a 
company which would have been a “subsidiary” under the criteria 
adopted by its own Member State would not be a subsidiary under 
the law of its “parent.” It was felt that such conflicts® are unlikely 
to occur in practice, because of the broad scope of the compulsory 
legal criteria adopted from the Seventh Directive. 

Because of the constraints of territorial jurisdiction, this approach 
was not followed with regard to foreign-based groups. In such 
cases, the national law of each entity will determine whether there 
exists a subsidiary of a foreign “parent” under the second indent of 
Article 1(a), and a subsidiary so defined will be responsible for 
carrying out the obligations of the Directive under Article 2(2).® 


UNDERTAKING 


The concept of “undertaking” (often also referred to as “enterprise”) 
used in the draft Directive is particularly appropriate for social law 
on account of its horizontal coverage of a broad spectrum of 
employers without reference to the legal nature of the entities 
involved. The reverse side of the coin is that undertakings are 
invariably easier to recognise than to define. This is acknowledged 
by the I.L.O. and O.E.C.D. instruments, which specifically refuse 
to provide a “precise legal definition” and provide instead a rough 
idea of what is meant to fall within their scope. At the Community 
level, the concept of undertaking has been extensively discussed in 
the context of competition law, where it has been laid down in a 
series of Court of Justice and Commission decisions that it refers to 
any type of economic entity, including companies, partnerships, 
individuals, nationalised industry, and even arms of government,® 
so long as they are engaged in “any activity of production or 
distribution of goods. or services for the general market.”® Since 
this Community definition is now so well established, the draft 
Directive does not include a specific definition. 

In the United Kingdom, the most appropriate definition of 
undertaking is employed in the 1971 Industrial Relations Code of 
Practice, “a business or organisation controlling one or more 





eee by U.N.LC.E., Position Paper op. cit. §21, and the C.B.I., Comments op. 
cit. §22. 

® Cf. Industry Act 1975, s.28(2)(b). 

* O.E.C.D. Guidelines, §8, I.L.O. Tripartite Declaration, §6. 

85 ie. it may cover public, non profit-making bodies, Case 41/83, Italy v. Commission, 
Judgment of March 20, 1985, not yet reported. Attempts to restrict the Community law 
definition to exclude entities performing a public service or operating without profit goals 
have been firmly rejected by Marenco, “Public Sector and Community Law” (1983) 20 
C.M.L.Rev. 495, 500. 

* Ibid. at p.527; see Question No. 2290/84 (Maléne), O.J. No. C203 of 12.8.85, p.11. 
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establishments.”®” This part of the Code is still in force, but the 
most recent definition used in the Transfer of Undertakings 
Regulations has a narrower scope, “undertaking includes any trade 
or business but does ‘not include any undertaking or part of .an 
undertaking which is not in the nature of a commercial venture. ”88 
Professor Hepple has. offered a definition of “commercial venture” 
as “one in which capital is invested with a view to profit and a risk 
of loss,”® and, having noted that the meaning of “undertaking” is 
wider, , expresses the hope that courts and tribunals will be 
encouraged to adopt an interpretation more in line with the 
Directive.*° An example of the .proper approach is given by 
Dutch law, which. refers to “any undertaking, department or 
establishment,”®! and “encompasses any organisation having as its 
purpose the production or supply of goods or services, whether on 
a profit-making basis or not.” ; . 

In this light, the rather solitary industrial tribunal decision in 
Craggs v. Sunderland Training and Trading Company Ltd (COIT 
1420/84) is to be approved. A Council training project for young 
people which manufactured and sold products to other Council 
departments and aimed to break even financially was held to 
constitute a commercial venture. Though it is correct to say that 
the narrow definition used in the Regulations “probably serves to 
exclude local and national government,”® it may be observed that 
it is the exercise of governmental authority,“ not government 
itself, which is excluded from the definition under Community 
law. 


ESTABLISHMENT 


The concept of establishment is used to bring multiplant 
undertakings into the scope of the Directive under the “analogue 
clause,” Article 6, whereby references in the text to parent arid 
subsidiary companies are equated to references to undertakings 
and their establishments (so that, for example, the reference to a 
representative body at a higher level than that of the subsidiary 
becomes mutatis mutandis a reference to such a body at a higher 
level than the establishment). There is no definition of establishment 
in the Collective Redundancies Directive, so that the definition is 





7 


87 Note 4;’see also Bullock Report, op. cit. Chap. 2, para. 1; Employment Protection 

(Consolidation) Act 1978, Sched. 13, para. 17(2). 
Reg. 2. , : 

® Erroneously ascribed to the Commission by the U.K. Government, DTI/DE 
Consultative Document, op. cit., Annex A, para. 3. i 

% B, A. Hepple, op. cit. at pp.32-33. 

%1 Act of May 15, 1981 to implement the Transfers of Undertakings Directive, Art. 
1639aa.1(a) of the Civil Code. . 

%2 Ibid. Explanatory Memorandum. 

93 John Bowers, “Transfers of Undertakings Regulations: the Unresolved problems,” 
New Law Journal, March 2, 1984, p.207, 208. 7 : 

% See Case 149/79, Commission v. Belgium (judgment no. 1) [1980] E.C.R. 3881. 

% See Question 1624/83 (Patterson), O.J. No. C116 of 30.4.84, p.8. 


296 THE MODERN LAW REVIEW [Vol. 49 


left to national law. However, the Commission agreed to include a 
specific definition of “establishment” in Article 1(b) of the 
Directive—an “entity, geographically separate from but not legally 
independent of the undertaking of which it is a part.” 

In the United Kingdom, there is no precise definition of 
“establishment,” but it has been considered by the E.A.T. in 
Barrat Developments (Bradford) Ltd v. UCATT.® In this case, the 
question arose whether 14 building sites controlled from one office 
constituted one establishment or several. The E.A.T. held that 
there was a single establishment, and applied a test whereby a 
tribunal should look to the reality of organisation within a firm 
rather than just the physical location of its premises. The effect of 
this common-sense approach on Article 1(b) as applied to United 
Kingdom law would be that, whilst all establishments are 
geographically separate entities, not all geographically separate 
entities are necessarily establishments. 


THRESHOLDS 


Article 2 lays down a primary or “global” threshold which limits 
the scope of the draft Directive to complex undertakings or groups 
which employ a minimum of 1,000 employees within the European 
Community. The original draft encompassed all subsidiaries or 
branches which employed 100 employees or more, but this was 
changed at the behest of the European Parliament, which wanted 
to exclude small and medium sized enterprises from the scope of 
the Directive.” The figure of 1,000 has been criticised as too high 
because it discriminates not only between large and medium-size 
undertakings but also between labour-intensive and capital-intensive 
industries,” so that, for example, the shipping, finance and media 
industries are largely excluded.” It has also been argued that a 
global threshold would be difficult to determine and to monitor, 
and that an establishment figure along the lines of the original draft 
would be simpler.! 

In addition, Article 5(4) provides an optional secondary or 
“collegiate” threshold modelled on Article 6(4) of the Transfers of 
Undertakings Directive which allows Member States to limit the 
operation of the Directive to establishments or subsidiaries over a 
certain size, e.g. 35 in the Netherlands and 50 in France for the 
establishment of a works council. 





28 Neen I.R.L.R. 403 (E.A.T.); see Colin Bourn, Redundancy Law and Practice 
(1983), para. 3.21. 

” See Arts. 4 and 10 of European Parliament Amended Text, O.J. No. C292 of 
8.11.82, p.33. The threshold for the worker participation provisions of the draft Fifth 
Directive was also raised to 1,000 workers within the Community, calculating parent and 
subsidiaries together for this purpose, see Arts. 4(1), (2) and 21b(1), (2). 

% E.T.U.C. Position Paper, op. cit. §3. 

* T.U.C. Comments, op. cit. §§23-26. 

1! E.T.U.C. Position paper, op. cit. §3. 
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The United Kingdom and Ireland are prima facie in an 
unfavourable situation here, as no such collegiate threshold exists 
in these countries and therefore any establishment will be covered, 
no matter how small, so long as it forms part of.a larger entity or 
group which employs at least 1,000 employees. However, because 
collective labour law (and thereby Community labour law) does 
not apply in the absence of voluntarily accorded recognition, there 
is in’ effect a “voluntarist” threshold which allows even large 
undertakings employing thousands of employees.:to. choose to 
exclude themselves.’ 

In any event, it is open to Britain and. Ireland to ‘enact a 
secondary threshold for a body to enjoy collective statutory rights. 
Such a body.could be as traditionally “voluntarist” as the Joint 
Representation Committee of shop stewards. proposed by the 
Bullock Committee and the White Paper, or it could ,be a 
mandatory. “dual-channel” employee representative body such as a 
Works, Council specially constituted to enjoy the statutory 
communication .rights. Alternatively, there could be a “mixed” 
approach along the lines of the system in Greece,’ where 
consultation in advance of collective redundancies is ‘reserved to the 
“predominant” trade union in the workplace but must be carried 
out by a specially-constituted consultation committee if no. such 
trade union is present. Ireland has recently suggested | imposing 
obligations on all undertakings over a certain unspecified’ minimum 
size.? Although various figures have béen suggested for a threshold, 
the United Kingdom would at present probably settle on a high 
secondary threshold set at 250 employees per establishment? ‘unless 
a lower figure were to be ey laid down by the draft 
Directive.’ 


EMPLOYEES’ REPRESENTATIVES 


Articles 1(e) and’5 of the draft Directive define’ the beneficiaries of 
the information -and consultation procedures: the pepreventalives O of 
the employees. : 

Article 1(e) is the general definition clases and ‘embodies: -two 
major ‘policy decisions. First, worker directors’ are. excluded from 
the definition, because the rights and obligations of worker directors 


2 See s.8(5), Discussion Document on Industrial Relations Reform—Law, Institutions, 
Practices, Procedures, October 1983, available in E.I.R.R., No. 119, December 1983, 
p.32. 

3 The figure used in s.1(3) of the Employment Act 1982 (which refers however to 
companies rather than establishments). The White Paper suggested the figure of 500 for 
the establishment of a J.R.C., §9. 

4 The Irish Presidency suggested a numeric secondary threshold set at 150 employees, 
E.LR.R. supra at p.14, which represents the highest threshold presently laid downs ina 
Member State, Luxembourg. 

5 “Members of administrative, managing or supervisory bodies of companies “who. sit 
on such bodies in certain Member States as employees’ representatives”; cf. Art. 2(c) of 
the Transfers of Undertakings Directive, Art. 1(b) of the Collective ‘Redundancies 
Directive (not so limited). 
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are regarded as properly the subject matter of company law. The 
question arises:-whether there should be a nexus between board- 
level employee representatives and their traditional shop-floor 
counterparts. On the one hand, the function of employee 
representatives under company law, whether on the Board or 
sitting in a separate body of their own, is regarded as different to 
that of the shop-floor representatives accorded rights under the 
draft Directive. On the other hand, as the members of the Bullock 
Commission brought out, a link between “employee representatives” 
and “worker directors” is fundamental, preferably via the traditional 
trade union machinery.® 

The nexus issue seems to be supported by the British Steel 
experiment, where Shop Stewards were originally appointed to the 
Division Boards by virtue of their office, but were later required to 
act solely as Board Members. It was found that they functioned 
less efficiently under the new system, and finally the original 
system was restored at the same time that employee representatives 
were appointed to the main Board.’ In Ireland, there is persuasive 
and well documented evidence that the creation of close and 
continuing links between the workers and their Board representatives 
is necessary for the effective operation of industrial democracy in 
the public sector, and the Government has announced proposals 
to require State enterprises to establish sub-board structures at the 
request of a majority of their employees.’ . 

The second policy decision made by the Commission in Article 
1(e) is otherwise to leave the definition of employees’ representatives 
to the Member States according to their own national traditions.’ 
Broadly speaking, there are “dual channel” systems in Belgium, 
France, Germany, Luxembourg and the Netherlands, where trade 
unions carry out collective bargaining and statutory representative 
institutions, the Works Councils, carry out the functions of 
information and consultation. In contrast, employees are represented 
for all matters by the trade union or staff association in the “single 
channel” systems in Denmark, Ireland, Italy and the United 
Kingdom. The. European Parliament wanted to require specific 
electoral procedures," but the Commission refused to tamper with 
modes of representation under national industrial relations systems.” 


é Bullock Report, pp.111, §8 and 117, §27. 

7 Conversation with William Sirs, former General Secretary I.$.T.C. Management 
subsequently caused the system to decline, see Kahn-Freund, “Labour Law and Industrial 
Relations in Great Britain and West Germany” Chap. 1:— Labour Law and Industrial 
Relations, Building on Kahn-Freund, op. cit. p.13, note-5. 

$ T. Murphy and D. Walsh, “The Worker Director and his Impact on the Enterprise” 
(1981) Part II (Main Report) Chap. 14, pp.149, 154-155 and 157. 

°? Report on Social Developments, Year 1984 (Commission of the European 
Communities, Brussels-Luxembourg 1985), §101, Chap. IV, p.22. 

10 Art. 1(e); cf. Art. 1(b) of the Collective Redundancies Directive and Art. 2(c) of 
the Transfers of Undertakings Directive. 

1 Art. 2(a) of European Parliament Amended Text, supra. 

2 Explanatory Memorandum, op. cit., p.4. 
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Trade Unions 


In the United Kingdom, employees’ representatives for the purposes 
of collective labour law are normally recognised,” independent’* 
trade unions, a similar system to that in Ireland.” At undertaking 
or establishment level, this normally means shop stewards. 
Voluntary practice by employers tends to build on the same 
system, with shop stewards serving on plant and company-level 
consultation committees. It has been argued that dual-channel 
representation by -way of separate consultation and negotiation 
bodies has fallen into disuse as consultative committees either 
withered away or were taken over by the trade unions.’® This has 
been confirmed to a certain extent by the recent survey on 
Workplace Industrial Relations in Britain, which concluded that 
consultative machinery is about four times as likely to exist 
alongside collective bargaining as it is to exist on ‘its own.” The 
level and nature: of joint consultation is a matter of some dispute, 
in particular as to whether growth has taken place over recent 
years'® or whether there has simply been a steady rise and fall of 
individual committees.’ This latter view would seem to be 
supported by the results of ‘the recent survey by A.C.AS., 
discussed above which concluded that progress on , employee 
involvement has been disappointing.”*° However, it seems fair to 
say that information and consultation procedures are familiar to 
many of the large undertakings contemplated by the draft Directive, 
and that these procedures are often likely to involve trade union 
representatives in an active and sometimes dominant role and to 
overlap in subject matter with collective bargaining.” 


Employee Representatives under the Draft Fifth Directive 


It has been argued that it might be necessary to have two different 
employee representative bodies side by side, differently. constituted 
and with different rights and functions, under the draft Directive 
and: the draft Fifth Directive on company structure.” Under the 
Fifth Directive, an employee representative body must be set up in 





13 $.126(1), Employment Protection Act 1975. Recognition may be explicit, or it may 
be implied from the conduct of the parties—Joshua Wilson v. U:S.D.A.W. [1978] 
LR.L.R. 120; N.U.G.S.A.T. v. Albery Bros. Ltd. [1979] I.C.R. 1076; U.S:D.A.W. v. 
Sketchley [1981] I.C:R. 644. og A 

14 5.8, Employment Protection Act 1975. , 

15 See’ Protection ‘of Employment Act 1977, s.3(1). ' 

16 H, A. Clegg; The System of Industrial Relations in Great Britain (1972, 2nd ed.), 
pp.190-192. “ 

17 W, W. Daniel and Neil Milward The DE/PSI/SSRC Survey (1983), pp.132, 140. 

18 Ibid. p.133; William Brown (ed.), The Changing. Contours of British Industrial 
Relations, Warwick Studies in Industrial Relations (1981), p.76. i s 

19 1.D.S. Report on Collective Bargaining, No. 3, August 1984. 

2 A.C.A.S. Survey, supra. 

21 DE/PSUSSRC Survey p.130; William Brown (ed.), op. cit., pp.76-77. 

2 DTI/DE Consultative Document, op. cit. §§10-11; C.B.I. Comments, op. cit. §884- 
87. : 
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all large companies” and is subject to specific election rules 
concerning proportional representation, universal suffrage, secret 
ballots and freedom of expression. Member States may choose 
whether these employee representatives serve as Board members 
or as members of a separate but equivalent non-Board body laid 
down by statute or by collective agreement. The board-level 
participation options of the Fifth are highly unlikely to be chosen 
by the United Kingdom, which would probably choose the non- 
board options of the Fifth in the form of the fourth option of 
individually agreed representative bodies backed up in default by 
the third option of a standard statutory body. In this case the 
United Kingdom would be able to confer both sets of rights upon a 
single body.” Its members could be required to be elected 
according to the principles laid down in the draft Fifth Directive, 
which are relatively basic and may prove to be both less onerous 
and more generally acceptable over the course of the decade. 


Higher Level Bodies 


Article 5 provides for the information and consultation rights to be 
enjoyed more centrally, at the level of the group (paragraphs 1 and 
2) and at European level (paragraph 3). 


(a) Group works councils 


Paragraphs 1 and 2 cover the situation where an employee 
representative body exists under the national law of a Member 
State at a higher level than the subsidiary or establishment, in 
which case the information and consultation rights may be enjoyed 
by that higher level body. Such bodies exist in France, Germany, 
and the Netherlands, where there are Central Works Councils for 
multi-establishment undertakings and Group Works Councils for 
groups of companies.” There is a slight difference in the competence 
conferred by the two provisions; paragraph 1 confers an automatic 
right to information on matters of common interest at the higher 
level, whereas paragraph 2 allows for consultation at the higher 
level if the ground-level representatives of the employees directly 
concerned by the contemplated decision agree to transfer their 
right to be consulted to the higher level. The Group Committee 
clause could have been compulsory if the Commission had adopted 
a “bottom-up” approach, as under. Art. 130 of the European 


* Arts. 4(2)(1) and 21b(2), subject to Arts. 4(2)(2) and 21b(3), which provide that the 
employee participation provisions shall not be implemented in the event of the expressed 
opposition of a majority of the employees. 

Arts. 4i and 21j. 

3 As discussed above under “thresholds.” I 

2% L435-3 and 1439-1 of the French Labour Code; Arts. 47 and 54 of the German 
Works Constitution Act 1972; and Arts. 33 and 35 of the Dutch Works Council Act 
1979, as amended by the Act of 1981. 


May 1986] INFORMATION AND CONSULTATION OF EMPLOYEES 301 


Company: Statute, -but the Commission preferred a ‘“top-down” 
approach whereby parent management communicates: with: the 
employees’ representatives at ground level via subsidiary manage- 
ment.” As a result, the Group Committee is s only. provided : as an 
oprop for Member States: 


(b). European Works Council | uM ebay 
“The power of multinational enterprises is: is: in no way baliiced 
by a corresponding power of labour, no more than there 
is any international or supranational authority to which 
multinational enterprise is. accountable. ”?8 


Paragraph 3 ‘provides that the rights enjoyed ‘by ‘a higher-level 
body ‘under paragraplis 1 and 2 may also be enjoyed by a 
European-wide representative body: sét up by ‘agreement between 
management ` and’ employees’ representatives, to ensure ‘that the 
procedures under the Directive may be transferred to such | ‘a 
Community-wide body without difficulty. It has been criticised on 
the one” hand ‘as ‘encouraging a highly undesirable’ development 
which is “out of touch with reality”? and‘liable seriously to 
undermine the’ authority of local management. a On the other 
hand, the E.T.U.C. has regretted the absence of any specific 
obligation to recognise such“ a Community level ‘representative 
body ‘once established,*! and. it has been argued that there should 
have’ been’ provisions" laying down the election’ procedures and 
responsibilities of such a body. * 

‘Paragraph 3 operates in the area of transfrontier’ ‘fights, where 
Community ; action’ is most appropriate and justifiable. It encourages 
employee’ representatives to ‘join together across frontiers’ and ‘it 
legitimises the status and jurisdiction of any joint body creatéd'as a 
result. 

Models do exist for the formation of. such bodies, such as the 
procedures governing the composition of the higher-level bodies in 
France,’ the’ Federal Republic? and the -Netherlands™ and ‘the 
draft transfrontier procedures laid down by, Arts, 103(2) and 132 ‘of 
the European Company Statute. Two. ‘ ‘paragraph 3” bodies have 
recently been created, the European Branch. Committee . „and the 
European Metalworkers’ Liaison Committee | with the. ‘French 


2 Françoise Blanquet, “Comité de groupe a Propositions communautaires,” Lamy, La 
Semaine Sociale, Supplément to No. 266 of 17.6.85, p.XXXVIII. 

23 Q, Kahn-Freund; “A .Lawyer’s -Reflections on Multinational Corporations” (1972) 
Journal of Industrial Relations, 351, 359. . 

2 U.N.I.C.E. Position Paper, op. cit. §20. 

2 C.B.I. Comments, op. cit. $72; DTI/DE Consultative Document, op. cit. §27. 

a E.T.U.C. Position Paper, op. cit. §8. 

32 Labour Code, Arts. L435-4 (central undertaking council) and L439-3 (group council). 

= San Constitution Act, Arts. 47 (central works council) and 55 (combine ` works 
coun 
% Art. 34 of Works Council Act. 
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multinational, Thomson Grand Public. These bodies cover four 
European countries, France, Germany, Italy and Spain, and they 
are made up in proportion to the number of employees in each 
country, subject to a minimum representation of two employees 
per country. They are entitled to receive periodic information on 
the economic, industrial and trading activities of the undertaking 
together with prior information on major economic and legal 
changes and measures taken and planned affecting the workforce. 
In addition, the members of the Liaison Committee have a specific 
right to express opinions on all these matters. 


` Direct Access 


Member States are allowed to provide for direct information and 
consultation between employers and employees, whether or not 
there are employee representatives in the . undertaking.” This 
allows for situations such as in the Federal Republic, where direct 
communication in the Works Meeting by both the employer and 
the Works Council provides a fourth level of employee participation 
to supplement. participation by way of worker directors, Works 
Councillors and trade unions.*’ It is therefore designed to be an 
optional supplement, not an alternative, to representative insti- 
tutions, and could not be used, as feared by trade union critics, as 
an exclusive mode of national. implementation of the Directive. A 
suitable United Kingdom provision might look similar to section 57 
of the Industrial Relations Act 1971, which was based on the 
principle that individual workers should be informed to the same 
extent as shareholders and was dependent upon the size of the 
undertaking (more than 350 employees) rather than trade union 
recognition. After its repeal, the Labour Government declined to 
re-enact it even though the principle was supported by the TUC.” 


Collective Agreements 


The issue of whether the.draft Directive could be implemented by 
collective agreement is of particular interest to the United Kingdom. 
Community law gives a certain latitude as to how a Directive may 
be transposed into national law so long as its aims are c¢érrectly 
implemented and enforced. The Court of Justice has held that the 
provisions of a Directive are “intended to serve to establish a 
common body of rules applicable in all the Member States, whilst 
leaving to the Member States power to. apply or introduce 
provisions which are more favourable to workers.”* 





35 Protocol Agreements of 7.10.85, Paris. See E.I.R.R. No. 143, December 1985, at 
28 


p.28. 
6 Art. 5(5); cf. Transfers of Undertakings Directive, Art. 6(5). 
»? Works Constitution Act, Arts. 42-46. 


2.’ 1 B-Kahi-Freund’s Labour and the Law, op. cit. p.110, note 10. 
a Cage 91/81, Commission v. Italy [1982] 3 E.C.R. 2133, 2140, §§9, 10. 
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In practice, this means that all relevant employees contemplated 
by a Directive must be protected and that the minimum obligations 
laid down must have general application. Access to legal redress 
for breach of the obligations laid down by the Directive must be 
provided, which would require in practice some third party review 
procedure ultimately subject to the control of a-State body, and 
some legally-binding means of enforcing collective bargains.” 
Community law would also require “fail-safe” measures to be 
provided for contingencies such as the absence or expiry and non- 
renewal of a collective’ agreement. The draft Fifth Directive 
provides a specific “collective bargaining option” as a primary 
mode of implementation in the case of the individually agreed non- 
Board employee representative body.“ The Irish Presidency 
suggested a slightly. different variant, the setting of a legal standard 
as the primary mode of implementation, which may however be 
displaced by an appropriate collective agreement.” 

So long as the basic requirements of Community law are met,” a 
Directive may in principle be implemented by way of collective 
bargaining. It would therefore be possible for the United Kingdom 
to provide a national “collective bargaining option” .even in the 
absence -of a specific clause in- the draft Directive. Such an option 
would be consistent with the traditional United Kingdom deference 
to collective bargaining. Collective bargaining options already exist 
in the United Kingdom, similar to that suggested by the Irish 
Presidency, and provide for the primary statutory requirements on 
collective redundancies,“ redundancy payments,“ unfair dismissal* 
and guarantee payments“ to be set aside by collective bargaining 
in certain defined. circumstances. 

The collective redundancy procedure is of particular interest 
because it serves to implement the Collective Redundancies 
Directive into United Kingdom law. The Secretary of State may 
make ‘an order adapting, modifying or excluding the statutory 
provisions in their application to all or any of the employees of an 
employer when: 

an agreement is in force which establishes arrangements for 

handling redundancies which are on the whole at least as 

favourable to the employees, section 107(1); 
and 
‘ procedures are: laid down to provide for complaints of non- 

compliance, including provision for recourse either to an 





4 Case 96/81, Commission v. Netherlands [1982] E.C.R. 1791. 

4 Arts. 4e and 21f (implementation by way of collective agreement) and 4h and 21i 
(failure to make or renew collective agreement within specified period). 

42 E.I.R.R. No. 133, February 1985, p.10 at p.13; Didier, op. cit., p.11. ' 

4 Case 1483, Commission v. Denmark, decision of 31.1.85, as yet unreported. 

“ Employment Protection Act 1975, s.107. ` 

4 Employment Protection (Consolidation) Act -1978, s.96, formerly s.11 of the 
Redundancy Payments Act 1965. Three orders had been made by 1981. 


4 Ibid. s.65. No orders had been made by 1981. _ eer. 


47 Ibid. s.18. 20 orders had been made by 1981. 
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independent third party for the resolution of disputes by way of 

arbitration or. adjudication or to an industrial tribunal, section 

107(2). E 
The order may be varied or revoked by a subsequent order with or 
without an application by one or more of the parties to the 
agreement, section 107(3). 

This “secondary” type of collective bargaining option could well 
be regarded as a suitable model for the United Kingdom collective 
bargaining system, though whether such an option would be taken 
‘up is debatable. The take-up of the existing options has been, with 
the exception of guarantee payments, extremely low, there having 
been little enthusiasm amongst employers and trade unions to 
improve upon the sometimes exacting statutory requirements. 
Collective bargaining has not found it easy to agree such clauses 
and the time periods laid down by the collective redundancy 
procedures have caused difficulties.* 

However, the draft Directive lays down a shorter time period, 
and many large undertakings possess sometimes quite detailed 
communication procedures,- alleged damage to which is a major 
argument deployed against the draft Directive.” It would be logical 
for such undertakings to bargain out of the statutory procedures so 
as to be able to continue with their established procedures. 


Legal Nature of Collective Agreements 


The question arises whether such a collective agreement would 
have to be legally binding. The only States concerned by this 
problem are the United Kingdom and Ireland, since collective 
bargains are legally binding contracts, once made, in the other 
Member States. 

In Ireland, there is no statutory rule or binding precedent to say 
that collective agreements are legally binding, but there are 
Supreme Court dicta to the effect that a “business-like” document 
in the proper circumstances can be legally binding, and the better 
view seems to be that such agreements can have legal effect.*! In 
the United Kingdom, an agreement is legally binding under section 
18 of the Trade Union and Labour Relations Act 1974 if it is 
expressed in writing and declares that it is intended to be a legally 
enforceable contract.” This provision clears up a long debate as to 
the legal nature of collective agreements,’ where the majority view 





48 C. Bourn, “Statutory Exemptions for Collective Agreements” (1979) 8 I.L.J. 85, 98. 

® C.B.I. Comments, op. cit. §14. 

5 per O'Higgins C.J., Gouldings Chemicals Lid. v. Bolger [1977] I.R. 211, 231. 

5! M. Redmond, International Encyclopaedia for Labour Law and Industrial Relations 
“Ireland” §§438-439. 

* Otherwise, a collective agreement is conclusively presumed not to have been 
intended by the parties to be a legally enforceable contract. 
- 8 See Monterosso Shipping Co. Ltd. v. International Transport-Workers’ Federation 
{1982] 3 All E.R. 841, 846, 849. 
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is that they are not intended to be legally enforceable at common 
law. 

However, legal effect has traditionally been resisted on. the 
labour side because it is seen as a means for management to 
enforce “peace obligations” contained: in procedure agreements 
and thereby restrain rapid industrial action by way of labour 
injunctions.” Unofficial strikes in violation of collectively agreed 
procedures have often been characterised as a major problem to be 
dealt with by law,% and the issue has been inextricably bound up 
with the question of liability of trade unions for the acts of shop 
stewards. On the other hand, there has been some support 
for selective enforceability of collective agreements in “special 
circumstances,” such ‘as collectively agreed disputes procedures.*8 
Moreover, contractiial effect to implement ‘the draft Directive 
would be within such a completely different‘ context, making it 
possible for trade unions to enforce their rights‘to be informed and 
consulted, that „the policy of legal abstention might well become 
open to review." 

It may not be necessary to put this to the test, however, ‘because 
it may be sufficient to ensure that collective agreements may be 
legally controlled. As Kahn-Freund noted, “thé contractual function 
of collective agreements is mainly for the benefit of management, 
and its normative function is mainly for the, benefit of labour.”© 
This normative function is carried out by the incorporation . of 
terms and conditions of employment from a- non- -binding collective 
agreement into binding individual contracts of employment. It may 
well have, been to this. that the European Court was referring when 
it declared that discriminatory., provisions in . British collective 
agreements in breach of the Equal. Treatment Directive must be 
void, voidable or capable of being amended because “they ‘have 
important de facto consequences for employment relationships to 
which they refer.” 

Legal consequences could be given to a collective agreement -by 
providing that disputes ‘over information and, consultation agree- 
ments should be Sibject, to conciliation and unilateral arbitration 


7 





5 Because the iken: parties lack the intention to create legal relations: Report of 
the Royal Commission on Trade Unions ‘and Employers’ Associations 1965-1968 
(Chairman: Lord Donovan) Cmnd. 3623, hereafter “Donovan Report,” ‘§8470-471; Ford 
Motor Co. v. A.U. E.F. [1969] 2 Q.B. 303; cf. Hepple (1970) 28 C.L.J. 12. - . 

55 A. Wilson, “Contract and Prerogative: A Reconsideration of the a Enforcement 
of Collective Agreements” (1984) 13 tL. J. 1, 19. f 

56 Fair Deal At Work (1968), p.65. 

5’ Green Paper on Trade Union Immunities, Cmnd: 8128, 1981, §§125, 128, 137. 

58 Kahn-Freund’s Labour and the Law, op. cit., p.163, Donovan Report, §508. 

5° Donovan Report, §§469, 474; Green Paper on Trade Union Immunities, op. cit. 
§243. 

© Kahn-Freund’s Labour. and the Law, op: cit., p. 162. 

él Council Directive of 9.2.76 on the implementation of the principle of equal treatment 
for‘men and women'as regards access to employment, vocational trainihg and promotion 
and working conditions (76/207/EEC), O.J. No. L394 of 14.1.76, p.40. 

® Case 165/82, Commission v. United Kingdom [1983] E.C.R. $031 at §11. 
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before A.C.A.S. and the C.A.C., in a similar way to the procedures 
established to support the disclosure of information and the now- 
repealed recognition procedures: under the Employment Protection 
Act 1975. In this way, the agreement could be enforceable even 
though it was not contractually binding. 


Recognition 
“That which on previous occasions I have called ‘collective 


laissez faire’ may be in need of adjustment more than any 
other part of the British heritage.”® X 


In fact, the problem in Britain and Ireland is quite different and 
rather more fundamental, that these national legal systems do not 
clearly define the coverage of Community-derived obligations. 
Because only a recognised trade union may benefit from collective 
labour law rights, an employer has a choice whether to recognise a 
trade union, and thereby allow statutory rights to apply, or to 
withhold or withdraw them by withholding or withdrawing 
recognition. As a result, in the absence of a compulsory recognition 
procedure, there is no means of guaranteeing that all or any 
employees will be covered by the Directive. A statutory recognition 
procedure was enacted in the United Kingdom but has since been 
repealed,™ leaving the rights to information and consultation in 
advance of collective redundancies and transfers of undertakings 
“stranded.”® In Ireland, a recognition procedure exists which is 
not legally: binding. This deliberately non-legal approach, which 
may be compared with the recommendations of the Donovan 
Commission, is seen as more effective and has been continued in 
the Irish Government’s recent proposal for a Code of Practice on 
recognition. It is open to question whether Community law 
obligations such as the consultation procedures under the two 
Directives in force may be made dependent on the will of the 
employer.” 

Recognition is the cornerstone of reformist legal intervention 
into industrial relations in these two jurisdictions, and the national 
voluntarist approach to industrial relations must be balanced both 
with the requirement under Community law to provide legally- 
binding procedures and practical arguments in favour of further 
auxiliary regulation. The clue probably lies in the nature of the 
legal response provided in. the event of failure to observe a 
recognition recommendation, and it is only to be regretted that the 





® Kahn-Freund, Labour Relations: Heritage and Adjustment (1979), p.88. 

% Employment Protection Act 1975, ss.11-16, repealed s.19(b), Employment Act 
1980.: 

6 J, Clark and Lord Wedderburn, “Modern Labour Law: Problems, Functions, and 
Policies” in Labour Law and Industrial Relations: Building on Kahn-Freund op. cit p.210, 
note 378. g 

% Cf. Case 61/81, Commission v. United Kingdom [1982] E.C.R. 2601, 2615-2616, 
§§7-13. 

© Discussions document 1985 supra, Discussions para. 12 and Proposals 13, 14. 
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A.C.A:S. request ‘for ‘reform of the Employment. Protection Act 
recognition procedure was cut off just at the time that the House 
of Lords -had made it ‘clear that the courts ought not to play an 
interventionist’ role’ with regard to the statutory and -expert 
jurisdiction of the A:C.A.S.® eh is en ee ee 

There would appeéar'to be strong grounds for introducing. either 
a recognition procedure or a “mixed” system as under the draft 
Fifth ‘Directive or’ the Greek collective redundancies procedure, 
discussed above, whereby a statutory representative body must be 
informed - and consulted in the absence of an independent, 
recognised trade union. ae oo 


ENFORCEMENT MEASURES 


The draft Directive provides for enforcement measures to.be.laid 
_ down in four situations—“appropriate penalties” for failure by the 
employer to comply with the obligations:to inform® or consult,” 
interim measures to require the employer to carry out the obligation 
to inform the employees,” a procedure for third party review of 
decisions on -sécrecy’ and confidentiality by the employer,” ‘and 
“appropriate penalties” for breach of the duties of secrecy’ or 
confidentiality by employees, their representatives or their advisors.” 

‘The “appropriate penalties” provisions are declaratory in ‘the . 
sense that Article 5'of the Treaty obliges Member States to provide 
effective remedies for breach of Community law obligations, arid, 
with regard to social law Directives, to ensure the existéncé of 
remedies which are effective, dissuasive and available to individ- 
uals. The existence of legal remedies against a subsidiary or 
branch of a multinational undertaking is ‘the most significant 
difference between the draft Directive and the I.L.O. and O.E.C.D. 
instruments. oor 

Appropriate remedies may be found in the United Kingdom 
both under. statute and at common law. Under statute, there is a 
clear split between the distinctive. procedures adopted to enforce 


information disclosure and consultation.” 


~ Enforcement of the Information Procedure: , ._ 


The disclosure . of information procedure is enforced by unilateral 
arbitration before the Central Arbitration Committee, whereby- a 


7 Art. 7(4). E 5 . 

74 Cases 14/83 and 79/83, Von Colson and Kamann v. Nordrhein-Westphalia and Harz 
v. Deutsche Tradax [1984] E.C.R. 1891 and 1921; D. Curtin, “Effective Sanctions and 
the Equal Treatment Directive: the Von Colson and Harz Cases” (1985):22 C.M.L.Rev. 
505. ` - ; ; 


5 B, Doyle, “A Substitute for Collective Bargaining?” (1980) 9 I.L.J. 154, 160. 
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recognised independent trade union-may complain that an employer 
has refused to supply information to which the union is entitled. 
The procedure is similar to that of the defunct recognition 
procedure, which was loosely derived from recommendations by 
the Donovan Commission.” The remedy consists of an award by 
the C.A.C. of wages or other terms and conditions which are 
automatically incorporated into the individual contracts of employees 
affected by the complaint. The recognition procedure was primarily 
the responsibility of the A.C.A.S., and brought in the C.A.C. once 
it became necessary to enforce a right to recognition which had 
been “constituted””’ by an A.C.A.S. recommendation. In contrast, 
the disclosure procedure concerns the adjudication of a right to 
information already established by statute, and therefore commences 
immediately before the C.A.C. 

From a Community law perspective, either procedure might be 
chosen to enforce the disclosure rights conferred by the draft 
Directive. Both procedures contain the necessary element of 
ultimate recourse to a “tribunal or other competent authority,” the 
C.A.C., which would be competent to review secrecy or 
confidentiality determinations by management under Article 7(3) 
and to impose “appropriate penalties” under Article 3(7). However, 
there are serious doubts as to whether the adjudicative disclosure 
procedure is really effective, since it involves the. award of 
contractual terms and conditions pursuant to a procedural claim for 
information rather than a substantive negotiating claim. It has been 
little used, and the Queen’s Bench Divisional Court has adopted a 
disappointing approach to the decisions by the C.A.C.” There has 
been ‘a similar experience with the better used recognition 
procedure, again due to the difficulty of seeking a substantive 
award with regard to a procedural claim.” 


Enforcement of the Consultation Procedure 

In contrast, the collective redundancies and transfers of undertakings 
procedures use individual employment law remedies. In both cases 
the trade union must resort to an industrial tribunal to seek an 
award in respect of each employee affected by the failure to inform 
or consult. If necessary, the employee must then resort to the 
industrial tribunal to enforce the award. The E.A.T. has enforced 
the rule that:the amount of the award must reflect not only actual 
loss® but also the seriousness of the employer’s default,*! subject 
to the statutory limit.®? 





7 Donovan Report, §§273-274. 

7 Kahn-Freund’s Labour and the Law, op. cit., p.115. 

78 Civil Service and Tioxin cases, supra. 

7? A.C.A.S. stated that there was “little evidence that employers (were) persuaded by 
the nature of the remedies to change their position.” Annual Report 1980, p.91. 

® Talke Fashions Ltd..v. Amalgamated Society of Textile Workers and Kindred Trades 
[1977] I.C.R. 833. 

8! Employment Protection Act 1975, s.101(5), Spillers-French (Holdings) Ltd. v. 
U.S.D.A.W. [1980] I.C.R. 31. - 

= 28, 30 or 90 days, as appropriate, s.101(5). Cf. Reg. 11(11) of the Transfers of 
Undertakings Regulations (two weeks’ salary maximum). 
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These consultation remedies overreach the boundaries between 
individual and collective labour law established by the 1975 
legislation after the experience. with the National Industrial 
Relations Court of 1971-74, when it was hoped to ensure, that 
tribunals, -in. particular the Employment Appeal | Tribunal, should 
not handle collective matters. However, it has been argued that 
both the tribunals..and the E.A.T. are well equipped to handle 
industrial relations questions by virtue of the expertise of their lay 
members, and that the E.A.T. in particular is an appropriate body 


to declare “principles of good industrial relations practices.”* 


Interim Measures 


Interim measures are-available both under statute and at: common 
law. Statutory interim relief-is available to employees dismissed on 
account of union membership or activity, and is essentially an 
individual employment law remedy.® In contrast, the interim. or 
interlocutory injunction is a well-used collective labour law remedy, 
traditionally utilised by employers to quash unlawful industrial 
action against them, particularly picketing. The “labour injunction” 
has traditionally served very much as .a final remedy,® and 
employers have rarely proceeded to a full hearing. of the merits in 
order to seek damages. Although the availability:-of. interim 
measures has normally been linked with the debate on the legal 
enforceability of collective agreements, the availability to trade 
unions of a remedy pursuant to Article 4(4) could well.lead to. a 
change in attitudes. : 


EXTRATERRITORIALITY 


The draft Directive applies to complex undertakings based inside 
and outside the European Community. The Commission is obliged 
to ensure. that there is no. discrimination on the grounds of 
nationality between undertakings operating within the Community,” 

which would bė the case if subsidiaries and establishments which 
belonged to Community 'undertakings were covered but not those 
belonging to foreign- -based undertakings. Although it is prima facie 
lawful to require that an undertaking which does business within 
‘the, territory conform to local rules, the question’ has been raised 





. ® See J, Clark and Lord Wedderburn, “Modern Labour Law: Problems, Functions, 
and Policies, Labour Law and Industrial Relations: Building on Kahn-Freund, op. cit., 
p.127 at pp.180-181 and 189-190. 

% Browne-Wilkinson J., “The Role of the Employment Appeal Tribunal in the 1980s” 
(1982) 11 I.L.J. 69, 76. 

85 s5.77-79, Employment Protection (Consolidation) Act 1978. 

% See Lord Denning M.R., Hubbard v. Pitt [1975] 1.C.R. 308, 320. With regard to the 
recent legislation, see S. Evans, “The Labour Injunction Revisited: Pickets, Employers 
and the Employment Act 1980” (1983) 12 I.L.J. 129, 147. 

8 Commission Communication to the Council of 8.11.73 on “Multinational undertakings 
and Community Regulations” first indent, §II, Bull Supp. 15/73, p.8; Report of ‘European 
Parliament Legal Affairs Committee, PE 76.054 final p-27. 


310 THE MODERN LAW REVIEW [Vol. 49 


whether the Draft Directive, by imposing obligations upon 
undertakings based outside the Community, achieves its purposes 
within the bounds of public international law.® : 

Some States take the strict view that rules may not be laid down 
outside the jurisdiction save for some exceptional reason, such as 
the need to regulate the behaviour of nationals abroad (the 
“nationality” principle) or to safeguard the vital interests of the 
State” (the “protective” principle”). Others support the broad 
view that rules may be prescribed outside the jurisdiction in the 
absence of a prohibitory rule of national or international law.”! 

The United Kingdom is a strong supporter of the narrow view, 
even though constitutional theory would . accept the unlimited 
prescription of extraterritorial rules according to the doctrine- of 
Parliamentary sovereignty.” The United Kingdom requires there to 
be a connecting factor between a State and entity over which it 
wishes to exercise jurisdiction,” and limits its jurisdiction to United 
Kingdom persons, companies registered in the United Kingdom™ 
and to conduct within the United Kingdom by undertakings doing 
business therein.’ 

The second, broad approach to prescriptive jurisdiction has 
addressed itself in particular to the enforcement of competition 
laws, and bases itself on two competing doctrines, the “effects” and 
“single enterprise” doctrines. Of the two, the more contentious is 
the “effects doctrine,”” whereby behaviour by undertakings outside 
the jurisdiction may be proscribed because it has tangible effects 
within the territory, such as a restrictive pricing agreement which 
causes prices to rise within the Community. In its “pure” form this 
theory could lead to a complete dichotomy between prescription 
and enforcement in the event that the entities concerned have no 





* See Minority Opinion of the Economic and Social Committee, O.J. No. C77, 
29.3.82, p.6 at p.12. 

® Jennings, “Extraterritorial Jurisdiction and the United States Antitrust Laws” (1957) 
B.Y.I.L. 146, 152. 

% Art. 6 of the Rules adopted by the 55th Conference of the International Law 
Assocation, N.Y. 1972. 

°! “The Lotus” (U.K. v. U.S.) PCI Series A No. 10 (1927) p.19; §18, Restatement of 
the Law (Second): Foreign Relations Law of the United States (1965); Arts. 5 and 7 of 
LL.R. Rules, supra. : : 

® Jennings, The Law and the Constitution (Sth ed.), pp.170-171. 

°° United Kingdom theory is not based on any consensus in international law, there 
being authorities in favour of the necessity for a connecting link, Nottebohm, I.C.J. Rep., 
1955, p.4, and others against, Barcelona Traction, 1.C.J. Rep., 1970, p.3 at p.42. 

% If the British company is a subsidiary of a group based abroad, jurisdiction may not 
be exercised over the parent unless the subsidiary has acted as its agent, R. Merkin and 
K. Williams, Competition Law: Antitrust Policy in the United Kingdom and the EEC 
(1984), pp.473-474. A 

95 Service outside the jurisdiction is limited to cases where the plaintiff's cause of 
action relates to a transaction or wrongful act occurring within the jurisdiction, R.S.C., 
Ord. 11, r.1(1). Cf. J. J. Fawcett, “Jurisdiction over Foreign Companies” (1984) 100 
L.Q.R. 17, 21. i 

% U.S. v. Aluminium Co. of America (“Alcoa” ), 148 F.2d 416 (2d Cir. 1945); opinion 
of Advocate-General Mayras in Case 48/69, I.C.I. v. Commission [1972] E.C.R. 619, 693 
(“Dyestuffs”); decision of the Court of Justice at 662, §126 and in Case 22/71, Béguelin 
Import Co. v. G.L. Import-Export [1971] E.C.R. 949, 959. 
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point,of attachment to the jurisdiction, that is, no agent or assets 
within the jurisdiction against which to enforce a decision, and it is 
not surprising therefore that the doctrine has almost never been 
applied in a “pure” situation but only where the presence of an. 
associated. company or contracting party within the jurisdiction has 
made enforcement possible.” The doctrine has consequently been 
subjected to important substantive’ and external” limitations in all 
three jurisdictions, but continues to be opposed by the United 
Kingdom, which has argued strongly and consistently ,against: its 
use in any form.’ tog Nn 

The pure “effects” doctrine does not apply to the draft Directive, 
because the latter only applies where undertakings maintain a 
significant presence within the Community, that is, they employ 
therein at least 1,000 employees, the “global” threshold.. However, 
it is possible to discuss the draft Directive in terms of the more 
limited “effects” doctrine, particularly with regard to the obligation 
to consult, by comparing the requirements laid down by Community _ 
and United States jurisprudence, such as the tests set out by 
Advocate-General Mayras in the Dyestuffs case with the inbuilt 
criteria of Article 4. . 

The better theory is probably the “single economic unit” ‘or 
“single enterprise” theory, whereby a foreign parent company and 
a subsidiary under its control may be regarded as a single economic 
unit and the behaviour of ‘the subsidiary imputed tó the parent.” 
This theory seems to underlie the application of the draft Directive 
to groups of companies based outside the Community, and iť has 
the advantage that there is an entity within the territory associated 
with the parent which may serve in the proper circumstances.as. the 
object of judicial process. The second indent of Article 1(a), which 
is limited to parent undertakings which have de jure control over 
the subsidiary, provides the control element necessary to constitute 
a single: economic unit. In the event of default by the parent, 
Article 2(2) makes the subsidiary responsible.. : 

From a United Kingdom perspective, the draft Directive is. 
acceptable because it is limited to nationally registered companies, 
each subsidiary being liable under the law of the State in which it 
is registered, so that a United Kingdom subsidiary would be liable 
to penalties under United Kingdom law for breach of its statutory 





” Eleventh Report on Competition Policy, §35, Blythe, “The Extraterritorial impact of 
the Anti-Trust Laws: protecting British interests” (1983) 31 A.J.I.L. 99, 109-110. 

98 See A. G. Mayras in “Dyestuffs” supra at p.694 and §34 of the Eleventh Report on 
Competition policy. ae : . 

9.See Restatement (Second) §§39-40; Timberlane Lumber Co. v. Bank of America, 
549 F. 2d 597, 613-614 (9th Cir., 1976), Mannington Mills, Inc. v. Congoleum Corp., 595 
F 2d 1287, 1296-1297 (3d: Cir., 1979). n 

1 See Aide-Memoire of the U.K. Government to the Commission of October 20,:1969. 

2 U.S. v. Scophony Corp. 333 U.S. 795 (1948). “Dyestuffs” supra at p.662-663, Case 
6/72, Europemballage and Continental Can v. Commission [1973] E.C.R. 215; Cases 6 
and 7/73, Commercial Solvents v. Commission (“Zoja”) [1974] E.C.R. 223, 253-254. The 
Community authorities refer to two separate theories, “single enterprise” and 
“imputation,” see Eleventh Report on Competition Policy, $36. 
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obligations occasioned by the default of its parent. Such subsidiaries 
are only covered when they act as agents for their parents, in that 
the draft Directive does not apply to cases of autonomous local 
decision-making, and there is a strong inbuilt connecting factor, the 
global threshold of at least 1,000 employees within the jurisdiction. 

The draft Directive also provides for the case where an 
undertaking is physically present within the jurisdiction by virtue of 
its having one or more éstablishments therein. In this case, the 
undertaking and its establishments are regarded as constituting a 
“Community” undertaking within the jurisdiction under the second 
indent of Article 2(1). In United Kingdom terms, this would 
constitute an undertaking “doing business within” the jurisdiction, 
and might well be a more substantial entity than required by 
United Kingdom law.’ 

In fact, the draft Directive is somewhat narrower in scope than 
United Kingdom law as a result of the enactment of the Protection 
of Trading Interests Act 1980. Section 6 of the Act provides for 
recourse to United Kingdom courts effectively to “claw back” 
multiple damages in excess of actual compensation awarded abroad, 
ie. triple damages awarded by United States courts in anti-trust 
proceedings. Enforcement of an order of repayment against a 
foreign parent of a United Kingdom subsidiary could be secured by 
a charging order on the shares of the subsidiary‘ followed eventually 
by sale of those shares. 

Article 7(1) exempts the disclosure of information such as insider 
information which it would be contrary to national law to disclose. 
This represents an important limitation of international law: that 
the obligations of Community law may be limited within a foreign 
jurisdiction by prohibitory national rules. Thus the United 
Kingdom® is one of many European States? to have passed 
legislation blocking the effect of United States extraterritorial 
administrative and antitrust regulation, which produced in turn the 
“Protection of Confidential Business Information” Bill,® which was 
introduced into both Houses of the United States Congress in 1981 
to limit the impact of Community instruments on disclosure such as 
the draft Directive and the Seventh Directive. 


3 It would be sufficient to commence doing business in the United Kingdom before 
commencing proceedings under s.6 of the Protection of Trading Interests Act 1980 in 
order to benefit from that provision, see P. M. Roth, “Protection of Trading Interests 
Act 1980,” Current Law, 11/6. 

* Under R.S.C., Ord. 50, r.2. See Blythe op. cit., pp.126-127. 

5 Compare U.S. v. I.C.I. Ltd.,-105 F. Supp. 215 (S D.N.Y. 1952) and British Nylon 
Spinners Ltd. v. Imperial Chemical Industries Ltd. [1953] Ch. 19 (C.A.). 

é Protection of Trading Interests Act 1980. See Lowe, “Blocking Extraterritorial 
Jurisdiction: The British Protection of Trading Interests Act,” (1981) 75 A.J.I.L. 257, 
Blythe op. cit., pp.109~117. f 

Law Relating to the Communication of Economic, Commercial, Industrial, Financial 
or Technical Documents or Information to Foreign Natural or Legal Persons, 1980 
(France); Economic Competition Act 1956, Art. 39 (Netherlands). 
8 H.R. 4339, 97th Cong., Ist Sess. (1981); S. 1592, 97th Cong., Ist Sess. (1981). 
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In short, the extraterritorial jurisdiction of the draft Directive is 
limited to substantial undertakings carrying on business within the 
jurisdiction and to- companies registered in the United Kingdom or- 
another Member State which are legally controlled by parents 
outside the Community. 


: CONCLUSIONS 

“Today, however, the question remains for us all: if ‘democracy’ 

is to-be given an ‘industrial’ dimension, what are the models 
` for tomorrow?’ How can the formal democracy : ‘of the’ ballot 
` box, through-which society might control its economic destiny 

by centralized machinery, be complemented by decentralized 

participation at the place of: work where oreng ¿people can 

share in fellowship the shaping of their own lives?’ 


It is clear that the increased involvement of employees and their 
representatives in decision-making by their employers is not as 
“foreign” to British industrial relations ; -practices as ‘claimed’ by 
some eimployers, and that the draft Directive is sufficiently flexible 
to be implemented into United Kingdom law without there being 
major legal or practical difficulties.” The voluntarist system of 
industrial relations is familiar with legislative intervention; particu- 
larly auxiliary legislation and the secondary rules that would be 
required by the draft Directive. 

The fundamental question is whether legislation’ is necessary to. 
bring about employee involvement, or whether it will ‘come about 
voluntarily. In 1981, the Select Committee of the House of ‘Lords 
. concluded that “it’may ... be necessary to put forward clear 
legally backed minimum standards” to improve an inadequate level 
of information and consultation procedures." The results of recent 
surveys and the reaction by industry to section 1 of ‘the 1982 
Employment Act make it clear that this conclusion is still valid.* ` 

In the last resort, employee involvement will have to’ be furthered 
by legislation in the United Kingdom whether or not this particular 
draft Community instrument is adopted. The statutory rights to 
information and consultation that it exemplifies are an appropriate, 
model for a first step along this path. It embodies an idea whose 
time has come.. 
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A PERSONAL VIEW OF THE WORK OF 
INDUSTRIAL TRIBUNALS 


It is appropriate now to review the development of Industrial 
Tribunals since they were set. up 21 years ago,’ to consider how 
they work and how far their characteristics have been preserved, 
and finally to assess what contribution might be required of them 
in future. Having presided in Industrial Tribunals, albeit on a part- 
` time basis, since 1968 I presume to offer the following observations. 

It is, of course, common knowledge, but it is nevertheless worth 
stating as background information, that essentially industrial 
tribunals have operated to regulate the relationship between 
employer and employee and to this end much of their work has 
involved the introduction of statutory terms into contracts of 
employment conferring new rights and imposing corresponding 
obligations and duties. Moreover, because of their constitution 
they bring remedies within the reach of all employees regardless of 
means. Thus, understandably, there has been an increasing number 
of applications brought to industrial tribunals. In each year in the 
early 1980s approximately 45,000 originating applications were 
presented throughout the United Kingdom from employees, each 
claiming relief under one of the statutes designed to confer the 
right not to be unfairly dismissed, the right not to be discriminated 
against on the grounds of sex or race, rights relating to membership 
of, and in relation to, activities connected with, an independent 
trade union and, more recently, the right to equal pay for work of 
equal value—to mention only the main sources of complaint. The 
relevant statutes have thus radically altered each employee’s 
contract of employment with his employee. 

The Contracts of Employment Act 1963° and the Redundancy 
Payments Act 1965? were the main precursors of a flood of 
legislation. In stating statutory rights and their corresponding duties 
in these and subsequent Acts, the law has entered into the 
relationship between employer and employee in such a manner as 
to transform hitherto accepted standards of behaviour. Because the 
consequent questions were difficult, a considerable volume of case 
law has been reported from the appellate courts for the guidance 

. of the legally qualified chairmen and the panel members drawn 
from each side of industry who together make up industrial 
tribunals. Even when cases reporting individual instances have 
been eliminated, there remains still a considerable volume of case 
law in which principles are discussed by the appellate courts and 
which cannot therefore be disregarded by industrial tribunals. After 
all, a contract of employment comprising specific and implied terms 


1 See s.12 of the Industrial Training Act 1964. 
? Contracts of Employment and Redundancy Payments Act (Northern Ireland) 1965. 
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and conditions, but also collective agreements, does give’ rise to a 
complex relationship between the parties. This field of law is 
complex and'is becoming even more complex. In 1978 Phillips J., 
the former President of the Employment Appeal Tribunal, 
commented on Industrial Tribunals working “under the handicap 
that they are enjoined to be informal and to eschew technicalities 
and legalism, but are at the same time required to cope with an 
ever-increasing complexity of subject matter.”? 

Even from the beginning the cases which came before Industrial 
Tribunals were complex. The Selective Employment Payment Act 
1966 generated a crop of applications to Industrial Tribunals and 
the consequent appeals’ and reported cases set out standards and 
‘guidelines which were essential if a reasonably uniform interpretation 
of that Act was to be achieved throughout the United. Kingdom. 
Chairmen and panel members could hardly even rely on common 
sense in -deciding these cases, such was the complexity of this 
administrative measure.‘ Redundancy payment cases were certainly 
not straightforward either and again the guidance of the Court of 
Appeal and even of the House of Lords was required.° ` 

But ‘subsequent statutory changes-have given rise to even more 
far-reaching consequences for Industrial Tribunals. When, in 1971° 
(in 1976 in Northern Ireland’) Industrial. Tribunals were given a 
jurisdiction to hear complaints of unfair dismissal against employers, 
that. necessarily carried with it'a jurisdiction to consider ‘the whole 
course of the working relationship, including, for example, the 
adequacy and enforcement of grievance and disciplinary procedures. 
There -followed the passing of the Sex Discrimination Act 19758 
and then the Equal Pay Act 1970° came into operation. The 
consequence cases have raised many difficult..questions of law 
which have taxed experienced: chairmen but also the appellate 
courts. All of: these cases required a detailed: analysis and 
consequently considerable time for the hearing. Prior to 1971 an 
industrial tribunal could expect to be occupied for an average -of 
approximately an hour hearing and disposing of a claim for a 
redundancy payment or an appeal against an assessment to a levy 
under the provisions of the Industrial Training Act 1964, announcing 
the decision and the reasons therefor more often than not after a 
short adjournment for consideration. After 1971 the hearing of an 
unfair dismissal case required an average.of about two to two and 


> [1978] 7 LL.J. 137, 140. 

4 e.g. see Prestcold ( Central) Limited v. The Ministry of Labour [1969] 1 All E.R. 69. 

5 e.g. see Lloyd v. Brassey [1969] 1 All E.R. 382; (1969) 4 I.T.R. 100. Secretary of 
State v. Globe Elastic Thread [1979] 2 All E.R. 1077; [1979] I.C.R. 706; [1979] I.R.L.R. 
327. 

6 Industrial Relations Act 1971. 

7 Industrial Relations (Northern Ireland) Order 1976. 

8 Sex Discrimination (Northern Ireland) Order 1976.- 

? > Equal Pay Act (Northern Ireland) 1970. 

° e.g. see Garland v. British Rail Engineering Ltd. [1982] I.C.R. 420. Shields v. E. 
pitt (Holdings) Ltd. [1978] I.C.R. 1159. 
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a half hours and some cases occupied: an industrial tribunal for a 
day or more. 

Moreover, between 1974 and 1980 the employer who conceded 
that the employee was dismissed had to discharge an “onus of 
proof” and, if he failed in this respect, the industrial tribunal 
could, in theory, decide against him even without hearing the 
applicant.!! This provision was, of course, re-enacted in section 
57(3) of the Employment Protection (Consolidation).Act 1978 but 
that Act has since been amended to remove that onus of proof so 
that the requirement now is that the question whether or not the 
employer acted reasonably, “shall be determined in accordance 
with equity and the substantial merits of the case.”!” In the event, 
hearings before industrial tribunals have become even more 
protracted. This amendment, however, returned the law to the 
formula adopted in the 1971 Act. 

However the first characteristic, being perhaps the characteristic 
which most distinguishes a hearing before an industrial tribunal 
from any hearing before a court of law, is that it should be 
informal. A prolonged hearing does make it more difficult for 
chairmen to maintain an informal atmosphere. (There are, of 
course, two other characteristics yet to be discussed.) Even taking 
into account the complexity of the law and the need to maintain 
informiality it has been found that contested applications heard 
before industrial tribunals can seldom be disposed of in a hearing 
lasting less than half a day. A significant number of hearings 
occupy an industrial tribunal for a day or more. There is indeed 
considerable pressure on the chairmen and panel members to 
complete the hearing in a day, if possible. Complications arise if 
the industrial tribunal disbands without having completed the 
hearing because delays almost inevitably-occur before an industrial 
tribunal can be reconvened. The convenience of the panel members, 
the parties, their representatives and, of course, on occasions even 
the part-time chairmen have to be considered. If, therefore, by mid 
to late afternoon it appears that the end of a hearing is in sight the 
temptation is to continue the hearing rather than adjourn for a 
number of weeks and risk losing the immediate impact of the 
evidence already given. Moreover, in my experience it is every bit 
as demanding to sit in an industrial tribunal following minutely 
each question and answer and relating it to the evidence already 
given as it is to sit in a court of law. Thus, by late afternoon it is 
usually inadvisable for the chairman and panel members to reach a 
decision because of sheer fatigue. A three-cornered discussion of 
the evidence at that stage tends towards confusion rather than 
clarification. 


11 See The Trade Union and Labour Relations Act 1974, Sched. 1, Part II, para. 8. 
Industrial Relations (Northern Ireland) Order 1976, Art. 22(10). 

122 The Employment Act 1980, s.6. Industrial Relations (Northern Ireland) Order 1982, 
Art. 9. 
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: Nevertheless, .because of the cirumstances described, it happens 
not infrequently that a case which would ordinarily occupy a court 
of law for a day and a half is compressed into a one-day hearing 
before an industrial tribunal. There are, however, a few: cases 
where the hearing occupies an industrial tribunal for a number of 
days. ‘In .such cases voluminous documents are often referred to 
and ‘complicated issues of law, argued. My opinion is that most of 
the work which comes before industrial tribunals can be compared 
in terms’ of difficulty with any work which occupies the attention of 
a circuit judge and some. cases are as difficult as a High Court 
action. 

Any assessment of the vak of industrial tribunals cannot leave 
out of account thé series.of increases in the monetary jurisdiction 
which were required to ‘enable them to keep. pace with the inflation 
and the consequent rise in wages. The maximum .amount of a 
compensatory award has risen from just over £5,000 to. £8,000 in 
the last nine yéars. To that.can be added the amount of the basic 
award calculated by: reference to the amount of the eniployee’s 
weekly pay. The maximum allowable has risen in the corresponding 
period from £80‘ to’ £155 per week. An industrial tribunal ‘has a 
potential jurisdiction in excess of £10,000 in an appropriate ‘unfair 
dismissal case without taking into account any additional award of 
compénsation.? It follows that for an employer with a. modest 
business a decision against him where an individual employee 
applies.can be ‘costly. If more than one employee has brought an 
application on closely related grounds, so that it becomes relevant 
for the parties to select a test case, then the awards may: be 
multiplied: This is not an infrequent feature of a hearing before 
an industrial tribunal. The risk of such an adverse finding will spur 
the employer to. detailed. and thorough preparations.. Lawyers 
specialising in this field may be instructed, despite the fact- that 
industrial tribunals originally had virtually no jurisdiction to. award 
costs and still have only a limited jurisdiction in this respect. 

The attendance of lawyers. before industrial tribunals has caused, 
and ‘still causes, some resentment. Experience shows.that they do 
not easily. adapt to the essential informality of. the hearing but, at. 
the same time, their presentation of their client’s. case is more 
precise than that of the layman and their references to decided 
cases assist in identifying the real issues. The. advent of lawyers 
practising before industrial, tribunals as regularly as they, now do 
was clearly not originally contemplated in 1964. Every chairman of 
industrial tribunals consciously conducts the hearing as informally 
as possible but, in so doing, has encountered difficulties, especially 
where one party is professionally represented and the other, more 
often than not the applicant, is represented by a trade union 
official, a friend or indeed appears in person. Long and detailed 


B 5.71 of the Einpidymeni Protection (Consolidation) Act 1978. 
% Article 32 of the Industrial Relations (Northern Ireland) Order 1976. 
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explanations in layman’s language are often required, thus delaying 
the progress of the hearing. 

Sir John Donaldson commented on similar problems which he 
encountered, presiding in the National Industrial Relations Court, 
when he said”: 


“Before leaving this case we should like to say a general word 
about the position of litigants in this court. This is a case when 
neither party has been legally represented. It.does in fact give 
rise to a quite difficult question of law. Recently I have said 
that this is.a court whose approach and procedure are specially 
designed to meet the needs of litigants appearing in person 
and I repeat that. The members of this court, in this case, 
have considered every aspect of this appeal. We have 
considered what are the legal arguments which could be 
advanced by either side—which are different from the 
arguments in fact advanced. Having considered both the 
arguments which were adduced and/or could have been 
adduced we have reached a conclusion in law. ` 
That is our duty. The traditional courts follow the same 
. approach, in that any Judge, faced with a litigant who has not 
the benefit of legal advice, always tries so far as possible to 
ensure that the litigant is not thereby at a disadvantage. The 
peculiarity of this court is that it meets litigants in person far 
more frequently than some other courts. With that i in mind, all 
technicalities are removed wherever possible; . . : 


Every chairman of industrial tribunals will recognise the’ problem 
identified by Sir John Donaldson and will have encountered it 
„many times. 

Not only is informality enjoined on the members of an industrial 
tribunal by the appellate courts but that principle is enshrined in 
the Rules of Procedure’ where, for example, it is required that the 
law with regard to the admissibility of evidence is not to be strictly 
enforced. It is, nevertheless, essential for each chairman to have a 
precise and thorough knowledge of the law, concerning the 
admissibility of evidence. Paradoxically it is easy to adhere to that 
law strictly but it is difficult, in the course of a hearing, to bend 
that law and still maintain the scales equally balanced between the 
parties. A ruling which ‘in effect bends the law often requires 
lengthy, detailed explanations, again in layman’s language, if it is 
to be apparent to all concerned that justice is seen to be done. 

Substantial cumulative awards may be made on hearing a series 
of applications against an individual employer but these are not 
confined to allegations of unfair dismissal. I have in mind a 
particular case where a number of employees were dismissed, 
allegedly on grounds of redundancy, and it fell to the tribunal to 


5 O'Neill v. Merseyside Plumbing Company Limited (1973) 8 I.T.R. 122, 125. 

16 Industrial Tribunals (Rules of Procedure) Regulations 1985. Industrial Tribunals 
(Rules of Procedure) (Scotland) Regulations 1985. The Industrial Tribunals (Rules of 
Procedure) Regulations (Northern Ireland) 1981. 
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interpret the Transfer of Undertakings (Protection of Employment) 
Regulations 1981. Questions arose because of the overall insolvency 
of the undertaking in question but such were the complicated 
business transactions involving companies in Northern Ireland and 
in the Republic of Ireland that in the end six separate parties were 
represented before the industrial tribunal, including the government 
department responsible for the administration of the redundancy 
fund. All parties were represented by counsel or solicitors and two 
of the companies involved briefed senior counsel since it was 
estimated that, because of the number of employees involved, the 
risk could be measured in the sum of approximately £200,000.Both 
the factual and legal issues were complex, particularly because the 
Regulations have been drafted in a form which is unfamiliar to 
lawyers ‘trained in this jurisdiction.” This hearing occupied the 
industrial tribunal. for a number of days-and in the course of it 
issues were raised concerning the interpretation of the Regulations 
which were as complicated as any to be encountered in the High 
Court. The far-reaching implications of these Regulations are 
gradually making themselves apparent, involving not just lawyers 
but also accouritants, estate agents and all involved in commerce 
and in the purchase and sale of businesses. Where, as in this ‘case, 
laywers were engaged on behalf of all the parties, it often behoves 
the members of an industrial tribunal to allow them to present 
their casés without interruption, even though the proceedings 
thereby lose their informality. Fortunately such cases do not often 
arise. 

The second characteristic of industrial tribunal procedures. is that 
the cases are expected to be despatched expeditiously. In general, 
approximately eight to ten weeks is allowed from the date of 
presentation of the application to the date of: hearing, though 
adjournments are frequently sought: After the hearing the chairman 
is expected to produce a written decision promptly whether it be a 
summary decision or a decision setting out the reasons in full. In 
some instances the work of industrial tribunals has. an immediacy 
which itself generates pressures. Where, for example, the decision 
of an industrial tribunal is that an applicant should be reinstated or 
re-engaged as from a specific date (being as soon as possible) then. 
it follows that it is important that the chairman promulgate the 
written decision before that specific date, especially as such orders 
are seldom made on consent. Again, it is fortunate that this 
particular situation does not frequently arise, though there must be 
few, if,any, experienced chairmen who have not encountered it. In 
order to maintain this characteristic full-time chairmen of tribunals 
are not expected to sit more often than seven times in two weeks, 
for it is -found that the rest of their time is fully occupied in 
keeping their written decisions up to date. 


™ Bob Hepple, “The Transfer of Undertakings (Protection of Employment) 
Regulations” (1982) 11 I.L.J. 29. 
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Even from this necessarily general survey of the work of 
industrial tribunals it is apparent that their three characteristics, 
namely that they should be informal in their-conduct of their 
proceedings, expeditious in the disposal of the applications and 
inexpensive, have not been preserved quite as was originally 
intended. Despite the best endeavours of chairmen, while in the 
majority of cases a degree of informality can be maintained, in 
some this proves well nigh impossible. In general, it.can be said 
that industrial tribunals do resolve most of the cases expeditiously 
and, while most applicants may be in a position to avoid undue 
expense in the presentation of their cases, the same cannot be said 
for employers. Much depends on the nature of the complaint. If 
the employee has complained that he has been unfairly dismissed, 
and it is conceded that he was dismissed, then it may follow that 
the greater burden of preparing for the hearing may fall on the 
employer. If, on the other hand, the employee is making a 
complaint under the Race Relations Act 1976 or the Sex 
Discrimination, Act 1975,'* then care will be required and expense 
may be incurred instructing lawyers and in the preparation of his 
or her case for hearing. Both employer and employee may require 
discovery inspection of documents or further particulars of the case 
they have to meet. Interlocutory proceedings sometimes have to be 
resolved at a hearing before a chairman sitting alone. 

There is no immediate sign that, in the future, industrial tribunals 
will not be required as much as in the past. A recent amendment 
of the Equal Pay Act 1970" and to the Rules of Procedure, in 
order to reflect the requirements of the Equal Pay Directive,” has 
given rise to complications which have been the subject of careful 
study. Applications are now being lodged and industrial tribunals 
are now grappling with the consequent difficulties. The immediate 
question concerns the number of hearings required to dispose of an 
“equal value” case but, in addition, questions are being asked as to 
grounds on which a job evaluation scheme carried out by an expert 
can be challenged. It is. already apparent that any argument 
concerning the apparently disparate methods that can be adopted 
to carry out a job evaluation scheme will be detailed, specialised 
and complex. Yet again it may be that industrial tribunals may 
have a contribution to make to the promotion and preservation of 
good industrial relations during the aftermath of the recession in a 
multi-racial society when more job opportunities are created. 

It is not my intention to embark on a detailed discussion as to 
whether legal aid should be made available to a party in respect of 
a hearing before an industrial tribunal. Strong arguments: are 
advanced in support of such a reform based on the complexity of 
the issues involved and the substantial potential jurisdiction of 


18 Sex Discrimination (Northern Ireland) Order 1976. 
19 Equal Pay (Amendment) Regulations 1973. 
2 No. 75/117. 
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industrial tribunals. Other factors must also be taken into 
consideration. For example, more lawyers in industrial tribunals 
may make it increasingly difficult for chairmen to preserve the 
atmosphere of informality. This debate continues and I do not here 
advance any recommendations in support of either side ' for the 
question is worthy of a detailed’study on its own. mo, 

Whatever may be the future role of industrial tribunals and the 
nature of the work they are required to undertake, certain 
conclusions can be confidently stated-at this stage. ue 

It is important that industrial ‘tribunals should be seen for what 
they.are, namely tribunals where panel members drawn from each 
side of industry join: together under the chairmanship of a lawyer 
to hear and resolve complaints. Such is the complexity of the law 
that is administered that the chairman is inevitably given a 
prominent role to play during the hearing. It is accordingly all the 
more important to emphasise that the panel members have an 
important function to discharge. They will know, often at first 
hand, what are the reasonable standards to expect and to apply in 
any given employment situation. Each trade and industry has its 
own distinctive, accepted, though often unwritten, procedures and 
conventions. The standards and practices which apply in the 
building trade may be, and probably are, totally irrelevant in a 
printworks. Likewise, practices and procedures required to ensure 
the efficient operation of a railway system may have little or no 
relevance to those adopted by the management of a haulage firm. 
Clearly, a shift system appropriate for an engineering firm could 
not be applied in a bakery. The members of the tribunal must 
quickly acquire a thorough understanding of the accepted jargon 
(professional shorthand) and reasonable standards relevant to the 
particular employment situation under review. This is particularly 
relevant where the reason advanced for a dismissal relates to 
incapacity or misconduct. The common sense which must be 
applied to the resolution of cases before an industrial tribunal must 
be informed and educated, but also sensitive to the prevailing 
conditions and relationships. 

Since the co-operation of the panel members is an important 
feature of the work, it follows that no role should be assigned to 
industrial tribunals which might prejudice this co-operation. That is 
not to say that the tribunal should always reach a unanimous 
decision. Majority decisions are reached from time to time and 
reflect a healthy and proper respect for divergent opinions. If, 
however, it became a feature that panel members tended to 
disagree with each other on any aspect of the work, then that must 
have its effect on the standing of tribunals. Industrial tribunals do 
have a standing. They have but a limited authority since no statute 
confers on them any power to enforce their own decisions. 

Finally, it will be apparent that I attach importance to the role 
played by the chairman. While he or she may properly decline a 
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leading role in the decision-making process, reserving their judgment 
until after the panel members have discussed the case, nevertheless 
such are the requirements of an impartial hearing that it is 
incumbent on the chairman to play a leading role in open tribunal. 
While it was never the original intention that industrial tribunals 
should develop quite as they have, it could be fairly argued that 
such success as they have achieved, which it is not for me to 
apportion, can, in large measure, be attributed to the enthusiasm 
and dedication of the chairmen without at all detracting from the 
vital and essential contributions of the panel members. 


JupGE McKre, Q.C.* 





* President of Industrial Tribunals for Northern Ireland. 


LAWYERS AND CLIENTS: THE FIRST MEETING 


Lawyers, what they do and their competence, have become 
subjects of great interest both among lawyers and the community 
at large, in this country and in the United States.! = 2 
The ‘general interest has been fired by consumerism and 
dissatisfaction with lawyers’ work and lawyers’ charges -in the 
United Kingdom .and by the “unethical and illegal practices and 
actions” of lawyers in government service during the “Watergate” 
episode in the, United States? coupled with reaction there to Chief 
Justice Warren E. Burger’s 1973 Sonnett Memorial Lecture.’ 


LAWYERS, LEGAL WORK AND LEGAL COMPETENCE 


The intellectual tradition of the-“Realist” movement has helped to 
settle the focus of academic observers down from the heady heights - 
of appellate court work into factual uncertainty at the negotiation 
and trial court level. From this it has been a short step down to the 
everyday work of the lawyer’s. office and a concentration ‘on the 
basic skills of the lawyer. The combination of Realism with the 
progress -of the “social science” movement in law has brought 
intellectual acceptability to the study and analysis within law itself 
of the skills of lawyering. Thus, the early work .of socio-legal 


scholars was concerned mainly with the study of subjects such as 
the trial courts, disputes settlement processes generally and juries. 
Although’ these remain central areas of interest, some more recent 
work‘ has begun to look at the lawyer/client relationship. ` _ 

A clear understanding of the lawyer/client’ relationship is'a 
fundamental step ‘in the testing and application of current: social 
theory on: the legal profession. It is also an essential step in the 
development of teaching and training methods for a more able 
profession. ` 7 


INTERVIEWING AND COUNSELLING 


There seems to be a general recognition, even in jurisdictions 
without a separate Bar, that the major part of lawyers’ work takes 
ee ee O’ E a u uŘħħaI 


1 See e.g. ALVABA Conference Proceedings, Enhancing the Competence of Lawyers 
(1981); L. Trakman, “Competence and the Law” (1982) 11 Capital Univ. Law Rev. 401; 
P. Carrington, “On the Pursuit of Competence” (1976) 12 Trial 36; A. Paterson, 
“Professional: Competence” [1983] J.L.S. 385 and sources therein cited; R. Abel, “The 
Decline of Professionalism?” (1986) 49 M.L.R. 1. : 

2 “Taw Schools and Professional Education” American Bar Association Special 
Committee Report (1980), p.10;. H. Kestin, “Bridging the Gap Between School and 
Practice” 70 A.B.A. J., January 1986, pp.56 et seq. z 

3.42 Fordham L.Rev. 227 (1973-74). : 

“e.g. D. Rosenthal, Lawyer and Client: Who’s in Charge? (1974); “Evaluating the 
Competence of Lawyers” (1976) 11 Law and Soc.Rev., 257; M. Cain “Towards a Theory 
of General Practice Lawyers—A Radical Approach” (1979) 7 Int.Jo. of Sociology of Law 
331 and M. Spiegel, “Lawyering and Client Decision-making: Informed Consent and the 
Legal Profession” (1979) 128 Univ. of Penn.L. Rev. 41. 
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place in the lawyers’ office using the skills of interviewing and 
counselling, negotiating and drafting.’ American social scientists 
certainly seem to have spent much more time on the “Perry 
Mason” or “Rumpole” image® of the trial court lawyer than is 
warranted by the proportion of time spent by most lawyers in the 
courtroom. 

The first interview between client and lawyer is a crucial period 
of mutual assessment. Mutual confidence must be built up, the 
lawyer must be given basic information on the client’s case and the 
client be given some understanding of the way the law operates in 
relation to his/her problem. The lack of communication skills 
possessed by lawyers has been well noted in the Consumers’ 
Association survey in 1977’ and the Benson Report suggested that 
good communication was the most important reason for clients’ 
satisfaction with their solicitors and bad communication a major 
reason for their dissatisfaction.2 One can only speculate how many 
potential clients are put off by the profession’s poor reputation in 
communication skills. Many of the complaints received generally 
about lawyers concern this problem. 

Traditional legal education spends a great deal of time 
familiarising potential lawyers with the law as it is found in Statutes, 
law reports and textbooks, but very little time is spent looking at 
the lawyer/client relationship. If the handling of a case hinges on 
the information obtained from the client and the client’s agreement 
to a course of action, the efficiency of lawyers’ interviewing 
techniques is a crucial area’ for investigation. A study of 
communication on the first occasion the lawyer and client meet 
would therefore seem to be a useful beginning for an understanding 
of that relationship, and what may go wrong. This fact has not 
escaped the recognition of the major researchers. Research in this 
area however, has not progressed easily partly because of the 
reluctance of the profession to be involved. 

Rosenthal in Lawyer and Client: Who’s in Charge?’ notes his 
own failure to be allowed to sit in on lawyer/client interviews or 
tape them. Others, such as Harrop Freeman, Brenda Danet et 


5 See, eg. G. Goodpaster, “The Human Arts of Lawyering: Interviewing and 
Counselling” (27) Jo. of Leg.Ed. 5; Danet et al., at note 11 below; and D. Riesman, 
“Towards an Anthropological Science of Law and the Legal Profession” 57(2) American 
Journal Sociology 122: “[M]ost lawyers today Tecognize that their most important work is 
done in the office, not in the courtroom; the elaborate masked ritual of the courtroom 
holds attraction only for the neophyte and the layman.” 

6 See, e.g. R. Levy, [1974] North Carolina Law Review 1083. 

? Which? Consumer's Association Report, May 1977, p.297. 

2 The Royal Commission on Legal Services Final Report, Cmnd. 7648, 7648-1 
(“Benson”). See, e.g. Vol. One 3.36-37, 22.29-31, 22-62, Tables 22.3, 22.4; Vol. Two 
8.228-230, 2.238, 8.252-272, Tables 8.34, 8.35, 8.36 and 8.37. See also B. Curran, “The 
Legal Needs of the Public” (1978) 64 A.B.A.Jo. 843-52. 

? See note 4 above. : 

10 Counselling in the United States (1967), p.53. 
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al! and Maureen Cain? have recorded similar results, although 
some work in progress has shown more success recently. Rosenthal 
in 1976 returning to the theme of lawyer competence in general 
compared the amount of work carried out in the evaluation of the 
medical profession and cried out for research to take lawyers at 
least as far as the medical evaluation has reached. Among 
Rosenthal’s suggested areas of interest’? are recordings of lawyer- 
client consultation “especially initial client interviews.” 


RESEARCH DESIGN 


This article describes research into lawyers’ abilities to interview 
clients and reports the first part of an experiment aimed at assessing 
the value of training young lawyers in interviewing skills..In this 
part of the experiment some 27 articled clerks in their first weeks 
of practice were filmed interviewing clients and their performances 
assessed. 16 


Sample 


Some 20 firms of solicitors were approached, and nine of those 
firms permitted articled clerks to participate in this study. The 
sample generated for this study was thus based on the co-operation 
of a few firms and clerks newly appointed to those firms. The fact 
that the research involved a training scheme for these new lawyers 
may well have acted as a major incentive to their involvement.’ 
The question of sample! is probably the most difficult one to be 
faced by any researchers into the ways lawyers operate. As Danet, 


11 Danet, Hoffman and Kermish, “Obstacles to the Study of Lawyer—Client Interaction: 
the Biography of a Failure” (1979) 14 Law and Soc. Rev. 923 (herinafter referred to as 
“Danet”). i 

2 See note 4 above. It seems that Cain was allowed to observe some interviews but 
not to tape them. ; : 

13 See, e.g. Janet Gilboy, The Perspectives and Practices of Defense Lawyers in 
Criminal Cases, Ph.D. dissertation, Northwestern University, Evanston, Illinois, 1976 and 
(1979), 70 Jo. of Crim. Law and Criminology, p.1. There has also been participant 
observation in Holland by Miek Berrends in Gronigen and in California and New York 
by Austin Sarat and William Felstiner. Where lawyers have been studied closely it has 
Often been the public sector of “legal-services-for-the-poor.” See, e.g. Carl J. Hosticka, 
“We don’t care about what happened, we only care about what is going to happen: 
Lawyer—Client Negotiations of Reality” (1979) Social Problems Vol. 26, No. 5, p.599. 

14“«Eyaluating the Competence of Lawyers” (1976) 11 Law and Soc. Rev. 257. 

15 Ibid. at p.285. : 

- %6 In the second part of the experiment they were divided into three groups (a) one 
group receiving training in interviewing by traditional teaching methods and audio-visual 
replay of their interviews, (b) one receiving traditional teaching methods only and (c) a 
“control” group receiving no interviewing training at all. They were then all filmed 
interviewing other clients. The results were thus intended to show how untrained lawyers 
interview and the relative benefits of training, different forms of training and of learning 
by experience without training. This part of the experiment is reported elsewhere. 

17 Rosenthal, in 14 Law and Soc. Rev. 923 hypothesises that the failure of researchers 
to obtain access to the legal profession might be connected with the absence of a “fixed 
social objective” that the researchers declare they are trying to attain. In this study the 
participating firms have: been able to accept training as such an objective. ` 

18 For the second part of the experiment the clerks were randomly assigned to one of 
the three experimental treatment groups, thereby ensuring that if any systematic bias 
existed such as the: particular selection biases of the firms the clerks came from, it would 
be equally present in all three groups. , 
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Hoffman and Kermish” found, it is not easy to gain the co- 
operation of lawyers for any such project and a system of random 
selection of a sample will almost certainly have to be sacrificed in 
favour of obtaining any sample at all.?° 


Procedure 


An attempt was made to recreate reality within certain confines in 
order to sharpen the focus of the experiment onto a minimised set 
of factors. The clients were drawn from a pool of previous and 
existing clients of local Legal Advice and Law Centres. They were 
paid £4-00 each to attend and relate their problem in the same way 
as they would have done when meeting their lawyer for the first 
time. This enabled control over the subject matter of interviews 
which in turn enabled some control over lack of legal knowledge as 
a factor in lawyer’s performance (see text between notes 22 and 23 
below). It also circumvented many of the problems of confidentiality. 


The Research: How Good Are They? 


The first section of the research programme aimed to investigate 
how well newly qualified lawyers were able to conduct a first 
interview with a new client and to find where particular problems 
lay." The clerks had all written their Final Law Society 
Examinations and were therefore at their peak of general, across- 
the-board, legal knowledge; but had not yet had contact with 
clients.” By using this group it was intended to control for any 
ee ee 


9 See note 11 above. 

2 However a random sample is only one way of ensuring that uncontrolled variables 
are considered. By using strictly random procedures for selecting populations one can be 
Statistically confident that variables have an equal chance of distribution within the 
resulting sample as in the population at large. But, if perfect random selection in this way 
is impossible, another way to account for uncontrolled variables is to control them within 
the actual sample: this was carried out in the second half of this study—the design of 
which allowed for such manipulation. The results of the study reported here do not allow 
for such manipulation. It is worth noting that even a random sample of lawyers’ firms 
may be subject to systematic bias by allowing the lawyer to preselect the cases which the 
researcher may view. This seems to be accepted as a precondition of such research. See, 
eg, Cain, note 4 above. 

1 The organisation of the experiment was an exercise in administration as well as hard 
physical work (for an account of some of this see David Andrews, “In Camera” The 
Guardian September 23, 1981). Special thanks are due to David Webb, Ed Denehan, 
John Flood, Viv Gerrard, Rob Ross and Lorraine Sherr for bussing, shepherding, 
entertaining and coffeeing clients and guiding and filming lawyers; and to the Audio- 
Visual and Psychology Departments and School of Law at Warwick for their assistance. 
Thanks, also to Dr. Derek Rutter now at the University of Kent at Canterbury for 
helpful advice from idea to inception. 

Two of the subjects had taken their Finals six months previously whilst the 
remainder had just completed them, but none had yet experienced individual contact 
with clients. 
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differences in legal knowledge which might have affected interview 
performance.” . 

All 27 subjects (17 male and 10 female) conducted- a 20 minute 
interview. They were randomly ordered, and randomly assigned to 
clients. The nature of the clients’ own particular cases was not 
considered as a variable, as.it was interviewing technique and not 
“the law” that was to be investigated.“ An underlying hypothesis 
of the programme was that there can be a set of interviewing tasks 
and skills which operate whatever the legal content of the case. 

The lawyers were instructed to interview the client for up.to 20 
minutes treating the interview as a first interview with a new client 
on a new case. The interview was recorded on video-tape. The 
lawyer was required to draw up case notes for the “file.” The case 
notes and the video-tapes were then analysed as shown in Table I. 


Table I 
System of Assessment 
Data Assessment 
Information Tasks Performance Skills Performance 
Video- Information emerg- (a) By practising (a) By practising law- 
tapes ing during the inter- lawyers. yers 
view i (b) By legal inter- (b) By legal interview 
: view trainer. `. .trainer ; 
File Information noted 


Notes down by lawyer 


Information 


The prime objectives for the first meeting between lawyer and 
client are a subject of some discussion in the academic literature. 
Some seem to suggest that it is most important to set up a rapport 
between the two, to engender mutual confidence.” Others point 
out the need for the. lawyer to ascertain with some urgency what 
the client has consulted the lawyer about.” There is agreement 
that a basic outline of the problem should be obtained and this 


2° Although they would have all studied basically the same subjects for the Solicitors’ 
Finals, some might have studied more of certain subjects at University, than others. In 
order to balance this, some two weeks before the experiment, all clerks were given a 
“top-up” course of reading in the law relating to any subject matter the clients would 
raise which was not covered by Solicitors’ exams. 

24 Cases involving only welfare benefit calculations were excluded since interviews in 
these cases typically might involve long periods of reading and checking calculations 
against scales and would therefore not be good material for our exercise. 

25 See, e.g. A. S. Watson, The Lawyer in the Interviewing and Counselling Process 
(1976) pp.11-16 and Benson, note 8 above, Vol. 1, 22-29; M. K. and B. P. Schoenfield, 
“The Art of Interviewing and Counselling” in The Practical Lawyer's Manual on Lawyer- 
Client Relations ALI-ABA 1983, pp.3, 7-8. : 

2 See, e.g. D. A. Binder and S. C. Price, Legal Interviewing and Counselling, A 
Client-Centered Approach, (1977) p.59. 
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would seem to conform to the practitioner’s view of the process.” 
The interviews in this study were therefore assessed first in terms 
of the information the lawyers elicited. 

Andrew Watson in “The Lawyer in the Interviewing and 
Counselling Process” discusses the ““diagnostic’ mind-set” of 
lawyers.’ He says they too often do not try to understand why the 
client has come to see the lawyer or what motivates clients and 
their actions. It is not easy to gain a full understanding of this area, 
not least because the client may not “‘know’ exactly what he 
wants.” Hosticka, in his empirical study of the work of some 
publicly funded lawyers in Boston, shows results which echo 
Watson’s criticism.” Watson also cogently argues” that “the client’s 
goals will shape the outcome of the interview regardless of what 
the lawyer does or does not do.” It is therefore more sensible to 
take these into account and work with them, rather than ignore 
them. It was thus interesting to see how successful the lawyers 
were in gathering such information as well as the information 
which seemed more relevant to the legal position. 


Method 


Information was broken down into 12 major categories,2! as set out 
in Table II below. These categories were adapted from the 
categories of information used in D. R. Rutter and G. P. 
McGuire’s, work on medical students’ history taking techniques 
(Rutter). The Rutter categories were adapted to this form after 
testing them out on a small number of interviews. Added to these 
headings was a category for assessment of how understandable the 
file notes would be to another lawyer picking up the case without 
having met the client. 

The work of assessment of information was carried out by two 
objective observers with graduate legal knowledge who were 
randomly assigned to mark. The observers manually recorded the 
information on to prepared record sheets enumerating the 12 
major categories and some 85 sub-categories. The observers were 
instructed how to code: the information systematically into 
the categories and sub-categories resulting in a comprehensive 
breakdown of all information for subsequent analysis. 


7 See, e.g. Laurence Sherman, The Practical Skills of the Solicitor (1981) pp.4-12. 

28 pp.10-16. 

29 See above, note 13. 

3% pp.32-33. 

31 There were also numerous sub-categories such as the following relating to heading 
1. “1. Client Personal Information: (a) full name, (b) full address, (c) telephone number, 
(d) work, (e) marital status, (f) children, (g) form of residence, etc.” The analysis of 
these details is not reported here, but the full breakdown of information headings are on 
file with the author. 

%2 “History Taking for Medical Students. I Deficiencies in Performance, II Evaluation 
of a Training Programme” (1976) Lancet II, 556-560. 
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Ratings of the quality of the information for each lawyer for 
each category were assessed on a seven point scale ranging from 1 
- “bad” through 4 “neither good.nor bad” to.7 “good.” Assessment 
in this manner was carried out on the basis of information 
observable emerging during the interviews by reference to the 
videotapes as well as information which was noted down by ‘the 
lawyers in their case notes for the “file.” 


Results na , 
Table II compares the ratings of information emerging ‘in the 
interview (by reference to the video-tapes), with information noted 
bý the lawyer in file notes. The scores shown here are the 
percentage whose “performances were bad at a “failure” ‘level (i.e. 
1-3 score on the 7 point scale). : 


Table II 
Information Emerging and Information Noted By Lawyer 
% Scoring % Scoring 


Category of Information 1-3 on notes 1-3 on tapes 
1. Personal Information about client a 56 30 

2. Other parties. 63o A 

3... Witnesses ` KEA : 85 CA 
4. Problem (legal) subject categorisation 56 71 

5.’ Events = 41% 67° © 4M 

6.’ What the client wants ` s 70 4 s 
7. Previous advice ànd assistance 96 73 
8. Legal Proceedings f 93 82 

9. -Next client/lawyer contact 85 78 

10. Work to be done by lawyer ., 48 63 

11. Work to be done by client 83 78 

12. Advice given ; 82 59 ` 
13. Clarity of notes 56 — 


The information noted by the lawyers was poor. 56 per cent. of 
the lawyers failed adequately to record the’ clients’ personal 
information including full, names, addresses, telephone numbers, 
etc. 85 per cent. failed to obtain adequate information about 
witnesses and 70 per cent. failed to identify what the client wanted 
as a result of coming to the lawyer. 56 per cent. of the lawyers 
could not place the problem in legal subject category and the 
incidents and. events involved in the cases were inadequately 
elicited in-67 per cent. of the cases. j 

These problems led to inadequate performance in the rest of the 
interview. 96 per cent. of the interviewers failed to inquire about 
any previous legal assistance: on the matter (this would cause 
enormous problems if another lawyer were already handling the 


3 See note 31 above. 
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case) and even more importantly 93 per cent. failed to inquire 
about any legal proceedings past or pending. 85 per cent. did not 
suggest or plan the next lawyer/client contact which was especially 
important since this was a first interview with the client.* 

The best score on information noted down by the lawyer, on 
which a relatively low 48 per cent. “failed”, concerned the work to 
be done by the lawyer. However, the disparity between what the 
lawyers noted they had to do and what they told to the clients is 
interesting. The analysis of the tapes of what was said in the 
interview to the client shows a much higher rate of 63 per cent. 
“failure” on this point. This seems to suggest that the lawyers were 
aware of the work they had to do and recorded it in their notes, 
but did not communicate or feel it necessary to communicate this 
to the client, a point noticed in the Which? report on lawyers and 
also by the Benson Commission.’ Similarly, there is less failure, 
and the lawyers were therefore better, at recording problem subject 
categories in their notes, than informing the client of such 
categorisation. 

82 per cent. of the lawyers did not inform the client of any work 
needed to be done by the client such as gathering papers, making 
calls, etc. The same number failed in terms of their recording of 
the legal advice they gave, although here the situation was reversed 
and there is a lower failure rate of 59 per cent. on the analysis of 
the tapes of the advice they actually gave the client at the time. 
From both the lawyer’s and the client’s point of view it may be just 
as important to note down advice given, as to give correct advice. 
Even the clarity of the notes, which would be extremely important 
for future reference to a file, was failure standard in 56 per cent. 
of the cases. 

The importance of file notes was stressed to the lawyers before 
the interviews but it was also thought that the interview tapes 
should be analysed so that it could be determined whether any 
problems were simply a matter of remedying note-taking skills 
rather than interviewing technique.” Although there was generally 
a lower percentage of failures on the analysis of the tapes, the 
failure rates were still very high, including 71 per cent. of the 
lawyers failing to categorise the problem for the client and an 
equal number failing to inquire properly about witnesses. The 
figures regarding “client personal information” and “other parties” 
fared rather better in the actual interview (only 30 per cent. and 41 
per cent. failed respectively). However, the lawyers did not feel 
this information sufficiently important to put into their files and it 





% This fact might have been a direct result of the experimental nature of the study and 
the lawyer’s knowledge that in reality there would be no follow-up, though they were 
instructed to treat this in every way as a real first interview. 

35 See above notes 7 and 8 respectively. 

36 Indeed, some previous research in the medical arena has concentrated more on the 
notes than on what actually occurred in the interview. See Rutter and McGuire note 32 
above. 
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might have therefore been forgotten and not passed on to another 
lawyer taking over the case. Inquiries about previous advice and 
assistance and any relevant legal proceedings were still particularly 
low even on the tapes (78 per cent. and 8 per cent. failing 
respectively). 

As the information the lawyers obtained was seriously incomplete, 
the analysis of the interviews was carried further. A detailed look 
at the skills and techniques employed by the lawyers could perhaps 
shed more light on this poor information output. 


; Interviewing: Analysis in Depth 
The way the interview was conducted was analysed in two ways. — 
The interviews were assessed in terms of (i) the necessary tasks to 
be carried out in a first interview and (ii) the skills and techniques 
used in carrying out those tasks. 


I. Tasks 


The legal interview ‘can be analysed by division into three main 
stages according to the functions involved and the level of active 
involvement of each participant.” The first main stage involves 
helping and enabling the client to tell the story naturally and is 
characterised by little speech on the part of the lawyer, other than 
encouragement. In the middle section of the interview the lawyer 
begins to take a more obviously active role, questioning the client 
on ambiguities or gaps in the factual details or gaining more depth 
of information on particular points. This is rounded off by. the 
lawyer’s summing up of the major facts and thé client’s wishes, to 
check with the client that they have been properly understood. 
Both lawyer and client generally participate about equally at, this 
stage. 

Finally; the lawyer gives the advice or outlines the plan of action 
by “counselling” with the client all available options. The lawyer 
then makes sure that the client is in agreement, and begins to carry 
out the plan of action involved, setting the next contact before 
terminating the interview. Here the activity is mainly from the 
lawyer. 


Method 


(a) The Construction of the Tasks Model. In this research the 
stages of an’interview were broken down further into an organising’ 
plan of some. 13 major tasks it was considered important for a 


37 These three stages roughly correlate with the first three stages mentioned in 
Goodpaster, “The Human Arts of Lawyering: Interviewing and Counselling” (1975) 27 
Jo.Leg.Ed. 5, 33; Redmount, “Humanistic Law Through Legal Counselling” (1969) 2 
Conn.L.Rev. 98, 110-111; Binder and Price, op. cit. note 26, pp.53-59 et seq. They also 
relate to the six phases of doctor-patient consultations discovered by P. S. Byrne, and‘B. 
E. L. Long in their D.H.S‘S. study, Doctors Talking to Patients, pp.19-29. 
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lawyer to cover in the first interview.” The interview was divided 
sequentially into these tasks, and the relationship between them 
and the three stages enumerated above is set out in Table III 
below. 


Table III 
The First Interview—The 13 Tasks by. Stages? 

Stage One 1. Greeting, seating and introducing 6. 
Eliciting story with opening question or helpful wy 
silence 

3. Obtaining basic outline of personalities and case O 
from client’s own unhindered words T 
Stage Two 4. Questioning on facts for gaps, depth, background E 
and ambiguities and relevance 
5. Summing up and recounting lawyer’s view of 
facts, AND checking for client’s agreement or T 
amending A 
Stage Three 7. Stating advice and/or plan of action 
8. Repeating advice/plan of action AND checking 
for client’s agreement or amending 
9. Recounting follow-up work to be done by client K 
10. Recounting follow-up work to be done by lawyer I 
11. Stating next contact between lawyer and client 
12. Asking if Any Other Business and dealing with it N 
13. Terminating, helping out and goodbyes. G 


Viewing such interviews on video-tape one can detect where one 
stage ends and another begins from the relative postures, demeanour 
and activities of the participants, although there is some blurring at 
the edges between stages. Some tasks and stages must occur within 
a definite sequential relationship and it would not be good, for 
example, for advice to be given before the facts are ascertained. In 
other cases the sequence was not important, such as whether the 
lawyer’s follow-up tasks were stated before the client’s follow-up 
tasks. 


(b) Assessment. The interview content was broken down in this 
manner so that an assessment rating could be taken of the 
performance of each task by each lawyer. Assessment was carried 
out by practising lawyers with significant interviewing experience, 


38 This list of tasks was developed out of a teaching and assessment programme at the 
University of Warwick and is similar to interviewing task lists used in teaching or 
assessment at The University of Miami and in the American Bar Association Client 
Counselling Competition. 

39 More detail will be given of the somewhat cryptic task headings as the results are 
analysed in the text. Note taking, which must occur to some extent before, during and 
after the interview, cannot be confined to any one stage. The task categories often refer 
to task clusters which are usually carried out together rather than single tasks. 
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i.e. at least three years of practice in “personal” law. They were - 
randomly assigned to mark. The assessment was repeated by an 
American Law Professor with some 15 years’ practical experience 
who was also experienced in training lawyers how to interview. 

It was hypothesised that practising lawyers would be viewed by 
the. legal profession as the best judges. However, such lawyers 
would also have been educated and trained within the same system 
as the experimental subjects they were assessing. The assessments 
of the American lawyer who was also an experienced interviewing 
trainer: were used as a basis of comparison.. The experiment thus 
not only judged performance subjectively by the criteria of .the 
system ‘of legal education and training in England’ arid Wales but 
more objectively by an outsider’s view. It was also thought that 
somebody who had taught interviewing and counselling might have 
a particular might into the skills and tasks involved. i 


Results - 

Stage One: Opening the Story. Since the client’s first reactions 
and first i impressions are likely to be formed by the first part of the 
interview and it will affect everything that oécurs subsequently, it is 
most important to get off to the right start. The social norms of 
greeting, rising and seating are all but essential in a culture in 
which they are expected between equals.’ The lawyer should also 
introduce him/herself and not presume that the client has read a 
name off the door or heard the receptionist use it. Such introduction 
should perhaps also include a description of' status or position in 
the firm. Whether the client is to be interviewed by ‘the senior 
partner or ‘an articled ‘clerk is something which perhaps the client 
should be told right from the start. Too many lawyers assume that 
the lawyer-client relationship exists from the moment the client 
enters the lawyer’s office. Clients must be given'a chance to make 
up their minds whether ‘they have sufficient ‘confidence in ‘their 
lawyer and whether they are likely to get on well together. . 

On absolute’ measurements (on a Yes/No basis, i.e. not rated 
over seven points) taken by the legal interviewing trainer all thé 
lawyers greeted the clients, 93 per cent rising to greet them and 85 
per cent. indicated where they should sit. However,’ 41 per cent. 
did not’ introduce themselves* and 63 per cent. of the lawyers 
failed to tell the clients their status or position: 

On the qualitative measurement ‘as can be: seen from Table IV 
there was a 37 per cent. failure rate’ for the whole exercise.“ 





“ A:S. Watson, op. cit., pp.5-11; The First Five Minutes. 

TALS. Watson, op. cit., pp.5-6; T. L. Shaffer, op. cit., p.90. 

2 A. S: Watson, op. cit.,-pp.132-135. 

® Korsch et al.’s classic study of doctors, shows that doctors failed to introduce 
themselves in over half the consultations; “Practical Implications of Doctor-Patient 
Interactions—Analysis for Pediatric Practice” (1971) American Journal of.. Diseases of 
Children 121, 110. 

“ One lawyer, one hopes in jest, asked the helpers filming the interview beforehand if 
the client was to be “paying” or “non-paying” as this might make a difference as to how 
the lawyer would want to greet him or her. 
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Table IV 
Tasks—Stage One | 

Rating ‘ 
Bad or Neither Good or 
i very bad good nor very good 

Task (1-3) bad (4) . (5-7) 

1. Greetings, seatings and 10 (37%) 11 (41%) 6 (22%) 

introductions.- - : 
2. Opening questions or 5 (19%) 17 (63%) 5 (19%) 


helpful silence. `: i 

3. Obtaining basic outline of - 7 (26%) 12 (44%) 8 (30%) 
personalities, parties & 
case. l 


It is important that the most “open” type of opening question or 
facilitation be used by the lawyer to enable the client’s story to 
come out naturally, in a way which is more likely to be indicative: 
of the “real needs” of the client, as well as the factual details of 
the problem the lawyer might consider more important. Watson* 
notes the necessity of not guiding the first “exploratory” interview 
too much so that the client can “set his own direction.” Similarly 
Shaffer notes Kinsey’s method of obtaining information on the 
most intimate of, subjects by asking the most open-ended 
interviewing questions. —_ 

A helpful silence on the part of the lawyer is therefore the most 
“open” method possible, but a client may need a word or two, of 
encouragement to begin. This open-ended beginning is likened by 
some of.the writers to the opening of a funnel,“ and the beginning 
of “a series of questions which moves from the general to the 
specific.” The lawyer is haunted by time constraints, and legal 
training conditions lawyers to narrow down the issues as soon as 
possible to a manageable problem with some “legal” relevance 
which the lawyer has some. training to. handle. This is perhaps 
partly why theorists such as Johnson“? see lawyers in the guise of 
controllers of the clients’ reality. Clients’ problems do not naturally 
fall into such easy categorisations without some selection or editing 
of possible information. Thus an early insistence on narrowing 
down the field of inquiry may prevent the lawyer seeing the client’s 
view of the problem (as opposed to the lawyer’s formulation of a 





45 Op. cit., p.22. Any guidance or hints that the lawyer gives about what s/he wants to 
hear, will naturally encourage the client to tell the lawyer what it seems to the client the 
lawyer wants. This may distort both the area of information the client presents and the 
manner or emphasis with which it is: presented. 

46 T, L. Shaffer, Legal Interviewing and Counselling, (1976) p.80. 

47 Watson, op.. cit., p.32. - > \ 

4 T. J. Johnson, Professions and Power (1972). Similar in their conception with this 
approach are Rosenthal (see note 4 above), Bankowski and Mungham, Images of Law 
(1976); I. Illich, Disabling Professions, (1977). And see the findings of Hosticka (see note 
13 above). sang 


May 1986] LAWYERS AND CLIENTS: THE FIRST MEETING 335 


legal “matter”) and also gaining information on what the client 
really wants from coming to see.the lawyer. 

Our results showed some understanding of these difficulties and 
only 19 per cent. of the subject lawyers failed on Task 2. 63 per 
cent. obtained a mid-level score (“neither good nor bad”) by 
jumping off too soon on what seemed to them to be the problem 
and immediately narrowing the range of inquiry. 

There was a lightly larger failure rate (26 per cent.) on Task 3, 
when it came to “active listening,”*’ and asking infrequent open 
questions to keep the flow of the story going. The interview trainer 
assessed a much higher level of 44 per cent. failure on this task. 
There were, however, some 30 per cent. who fared above average 
on this element, all scoring at the 5 level of “fairly good” ability. 
The interview trainer, tending generally more to the extreme ends 
of the scale, showed 37 per cent. above average. i 


‘Stage Two: Questioning, Fact Sorting and Understanding. Task 
heading number 4 involves factual questioning, factual sorting and 
probing for inconsistencies and uncertainties.- These seem to 
represent more closely: tasks which lawyers see themselves as 
needing: to carry out, largely because they seem .to” eS related to` 
the forensic task of questioning in courts. OF ts 

There may be some need even in a first interview to test the 
client’s story. But, in the image of at least the television court 
lawyer,” mercilessly cross-examining witnesses or setting them to 
trip ‘up on their own words “Rumpole” style, until: they. break 
down in the witness box, is probably the exact opposite of what is 
desirable within the interview.” A careful use of the whole range 
of open:to narrow questions, with a strong reliance on the “open” 
end of that range is advocated by the literature.’ Benjamin, in his 
seminal work on “The Helping Interview” shows how.a pattern of 
continuous question: and answer from -which neither person can 
‘extricate themselves teaches clients that it is their purpose. to 
answer. and not: ask questions, and only to. answer when asked. This 
encourages “inappropriate dependence on lawyer expertise” by the 
client.” It also, allows the lawyer to narrow down the area of 
inquiry to subjects. which seem appropriate to legal response or can 
be -placed within common legal concepts.“ Facts can thereby be 
cleansed of emotion and lawyers saved from the. burden. of 
understanding the- client’s, plight instead of just “translating” or 
manipulating it into legal form. This may mean that ellents needs 





* See Shaffer, op. cit., PP- 124-125; Binder and Price, op. cit., pp.20-37. 

5° See note 6 above. 

5! Shaffer, op. cit., p.112 et seq., and “Standards for Judging,” of the American 
“Client Counselling Competition.” Many also question its desirability at trial, see, e.g. P. 
Bergman, Trial Advocacy, (1979), pp.177-178. 

5 See, e.g: Binder and Price, op. cit., pp.38-48 and Watson, op. cit., pp:36-39.' 

Shaffer, op. cit., p.123. 

5 See Cain, op. cit., p.333. 

55 See note 54 above. 
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are derogated to lawyer’s needs. It may also prevent the lawyer 
from obtaining factual information necessary even from the lawyer’s 
view of legal relevance. : 


Table V 
Tasks—Stage Two 
Rating 
- Bad or Neither Good or - 
very bad good nor very good 
Task (1-3) bad (4) (5-7) > 


4. Factual questioning, gaps, 9 (33%) 9 (33%) 9 (33%) 
depth 

5. Summing up, recounting, 14 (52%) 7 (26%) 6 (22%) 
checking client agreement 

6. Note taking 9 (33%) 11 (41%) 7 (26%) 


The lawyers in our study performed across the board with equal 
numbers in each collapsed score category for this heading, Task 
number 4. This means that although 33 per cent. scored in the 
highest category (all at the “5” score level), another 33 per cent. 
actually failed, which failure figure may provide explanation for 
some of the poor results already noted in relation to the Information 
analysis above. 

The lawyer’s tendency heavily to structure an interview into 
narrow lines of inquiry may be fatal to a proper understanding of 
the client’s problem if there is also no attempt to check the 
lawyer’s comprehension of the story with the client. It is implicit in 
the concept of the lawyer “collaborating”. with the client that the 
lawyer should check back with the client that the client’s intended 
story:and needs have been perceived by the lawyer. Task 5 was 
therefore a vital element in conducting .a first interview, and a 
crucial first step for the lawyer before proceeding to advise or work 
out a plan of. action for the client. Byrne and Long in their study 
of “Doctors Talking to Patients””’ note how summarising can be 
used either to “close off” or “open up” a part of an interview. 
Task 5 was intended specifically to measure whether the lawyer 
allowed the client to comment, and therefore if necessary disagree 
with and modify, the summary. It therefore represents only the 
concept of E to open up” in Byrne and Long’s 
categorisation. 

The 52 per cent. failure (73 per cent. as measured by the expert) 
for this task is one of! ‘the highest failure rates in this section. It 
bears out the frequent! complaints about lawyers’ remoteness and 
inability to communicate to clients what is going on in their 


56 Shaffer, op. cit., pp.234 et.seq. 
5 (D.H.S.S. 1976), at pp.50;53. 
1 


1 
l 
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minds.*8 It. is also interesting to compare the even higher. failure 
rate for Task 8 below, which similarly involves obtaining the 
client’s agreement. 

The task of note-taking, which does not naturally fall into any 
one. category” and should probably take place before and after, as 
well as throughout, the interview, receives much discussion in the 
literature. The content of the notes has already been analysed in 
the Information section above, and here the assessment was of the 
manner in, which notes were taken. Freeman and Weihoffen® 
mention the distortion effect resulting from the client’s perception 
of those parts of the interview being noted down by the ‘lawyer as 
being more “important.” They suggest that no notes be taken and 
a recording device used for’ better recall. Similar -views are 
expressed by Meltsner and Schrag.®' Some clients however ‘object 
to’ recording devices and lawyers may object to the extra time 
needed to listen to recordings. Kinsey managed ‘his research whilst 
making short notes in the presence of his intervieweés without 
affecting their relationship,” and note-taking during interviews 
seems to be-the model used by solicitors in England and Wales.® 
It is also necessary for the lawyer to take notes during an interview 
to remind him/herself of questions to be asked later in the interview 
itself. 

Assessment of Task 6 was therefore on the basis that the. lawyers 
would take notes“ when necessary but that it should be done 
unobtrusively or in some other way so as to have a minimal effect 
on the interview. 33 per cent. of the lawyer subjects failed on their 
note-taking largely because it was performed in such a way that 
eye contact was lost for long periods of time and the client’s 
natural flow was thereby discouraged. 


` Stage. Three: Advice and the Continuing Relationship.. In. the 
Information section an assessment was made in terms of the quality 
of the advice given by the lawyer and also what, was written down 
in the notes about such advice. In the :Tasks section, assessment 
(this time by the practising lawyers and Law Professor). was .on 
how well the lawyer subject gave the advice or set out possible 
plans -of action: The task and the content were here measured 
together. The assessors were instructed not to favour lawyers who 
knew the immediate answers to the questions asked, above those 
who gave a cogent plan of action for dealing with the problem in a 
way which was apposite for the client and the problem. What was 


58 Benson, Vol. One, 3.36, 22.29, 22.31, etc., and the Which? Report, note 8 above. 

5 See note 39. 

© West, Clinical Law Training: Interviewing and Counselling (1972), pp.21-22. 

S| Public Interest Advocacy: Materials for. Clinical Education (1974), p.141 and by 
Watson, op. cit., pp.34-35. 

© Shaffer, op. cit., p.76: 

® See, e.g. Sherman, note 27, pp.6-8. 

This was necessary in any case for the purposes of the Information section above. 
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to be measured was interviewing and counselling ability rather than 
specific legal knowledge. 

Until this stage in an interview the lawyer will need the 
participation of the client to tell the story and answer questions. At 
this stage the tendency among many lawyers is to handle the 
client’s problem as if it were an examination question on which to 
exercise the mind. Douglas Rosenthal’s thesis shows the advantages 
of the “participatory” model® of the lawyer-client relationship, 
which participation is perhaps most crucial at the problem-solving 
stage since most professional problems “involve open, unpredictable, 
individualized choices, understandable to a layman, for which there 
is no single best answer.” Watson” and Shaffer endorse 
Rosenthal’s findings and. Binder and Price have developed a similar 
theory of “Client-centred decision-making.”® The need to involve 
the client in making decisions is therefore well recognised in the 
literature and in the ethical codes.” 

This is, however, only one of the noted difficulties for 
professionals giving advice. Even before a collaboration has been 
reached, it may be difficult for a client to grasp the advice given, 
especially if it is couched in technical language. This is probably 
partly because of the combined effect of the atmosphere and 
situation in which clients find themselves,” and partly because 
lawyers may not be good at explaining the legal position and what 
they have in mind in lay terms. The lawyers’ difficulties stem from 
to the need to cover all possibilities and to safeguard their own 
legal position from a subsequent negligence suit.” It is also difficult 
for them to take so many steps back to their first day of law study 
and remember how it felt to be a newcomer to the strange 
language and world of the law. 

Another source of difficulty in providing advice arises out of the 
client’s expectations and the lawyer’s management of his or her 
own image. This is well alluded to in Alfred Benjamin’s book The 
Helping Interview,” in which he tries to dissuade interviewers from 
using questions as a weapon: 


“As for you, the interviewer, you have asked your questions 
and gotten your answers; now show your tricks. If you do not 
have the solution up your sleeve, if you cannot help after the 


§ See note 4 above. 

© Ibid. at p.13. 

§ Op. cit. pp.141-143. 

& Op. cit. pp.234-253. 

® Op. cit. pp.147-155. 

7” ABA Code of Professional Responsibility E.C. 7-7, 7-8, 7-102. 

7 See P. Ley, P. W. Bradshaw, D. E. Eaves and C. M. Walker, “A method for 
increasing patients’ recall of information presented to them,” (1973), 3 Psychological 
Medicine 217-220 for a similar effect in doctor/patient studies. 

72 M. Spiegel, “Lawyering and Client Decision-making: Informed Consent and the 
Legal Profession,” (1979) U. of Penn. Law Rev. 41. 

(1969) Quoted in Shaffer op. cit. at p.123. 
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long third degree, what right had you to ask? What are you 
good for?” 


Thé lawyer is caught i ina quandary. The client may. expect some 
form of immediate advice or opinion and will need the reassurance 
of being given something like that in order to maintain confidence 
in the lawyer., However, the lawyer may. not be able to give a firm 
opinion. The result is often that the lawyer delivers to the client a 
vague generalisation and.an uncertainty hedged with. provisos. This 
may have a far worse effect than a straight statement of procedure 
and plan of action which might include ` the admission of the 
necessity for legal research and some time for consideration. 


Table VI ie 
Tasks—Stage ‘Three E 
P Rating , 
Bad or ` “Neither, | Goòd or 
l Very Bad Good nor Very Good 
Task (1-3) Bad (4) (5-7) 
7. Stating advice/plan of 12 (45%) 8 (30%) 7 (26%) 
action i ' 
8. Repeating advice and ` 16 (59%) 6 (22%) 5 (19%) 
checking’ client’s f 
‘ ‘agreement 


9. Recounting client’s follow 17 (63%) 7 (26%) ~ 3 -(11%) 
up 


10. Recounting-lawyer’s _15 (56%) 7 (26%) 5 (19%) 
follow up - ; ' 

11. Setting next contact 18 (67%) 5 (19%) . 4 (15%) 

12. Asking for Any Other 25 (93%) 0 (0%) 2 (7%) 

. Business and dealing with - . : 

it t - ' : 

13. Terminating and 19 (70%) 4 (15%) 4 (15%) 
goodbyes 


With these difficulties noted in the literature it is perhaps not 
surprising that 45 per cent. of the lawyers scored at a failure rate 
on the presentation of advice or plan of action. It should be noted 
though that the construction of advice is one of the major skills 
which is actually taught at the degree and professional qualification 
stages, albeit usually advice in a written form. It is the focus of 
most examinations and papers. Such a high level of failure in an 
area given specific coverage in legal education therefore shows 
clearly a gap between legal education and legal practice. l 

Tasks 8-11 of Stage Three cover some fairly mechanical elements 
which are an essential part of giving advice. This particular area 
has been covered more extensively in the literature relating to 
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doctors and patients, than lawyer-client communication.” Surveying 
the literature Ley suggests two major cognitive hypotheses for 
information failures in doctor-patient communication: failure of 
comprehension and failure of memory.” Failure of comprehension 
stems from the complexity of the material, the recipient’s lack of 
elementary technical knowledge and misconceptions which prevent 
proper understanding.” These can be aided by more simplified 
explanations and the opportunity for the advisee to express 
uncertainty and misconception. Failure of memory can be’ assisted 
also by categorisation of parts of the advice,” tepetition and 
“client specific” rather than general advice statements.”8 
On the basis of these findings and the need for participation by 
both parties to the interview, Task 8 assesses whether, and how 
well, the lawyer subjects repeated their advice or plan of action. 
This repetition was in order to gain their client’s understanding and 
acceptance, or present a modification acceptable to the client. 
There was a 59 per cent. failure for this heading (76 per cent. 
according to our “expert” interviewing teacher). This was a larger 
failure group than Task 5 the other task involving the need for 
client agreement. This suggests perhaps that the lawyer felt even 
more clearly that the advice stage was much more the lawyer’s 
arena for decision and the client’s agreement even less necessary. 
Concerns and findings similar to those expressed in the medical 
literature have been repeated in the reports on the legal profession 
by both the Consumers’ Association and the Benson Commission.” 
Complaints, when. analysed, 
“are seen to amount to (often justified) bitterness that the 
clients have not been kept adequately informed of progress; 
the steps in the conveyancing, negotiating or litigation process, 
whichever applies, have not been explained in a comprehensible 
way. People fear the unknown ... they are often worried. 
Not keeping clients in the picture of what is happening (or not 
happening) . . . is an indictment of what amounts to nothing 
more than thoughtlessness on the part of solicitors.”® - - 


Task headings 9, 10 and 11 involve the lawyer in setting in 
motion the, now agreed, plan of action. They are also intended to 
measure the lawyers’ attention to the above concerns by giving 
clear details of what the lawyers expect their clients to do, what 
the lawyers will be doing and how the two will next contact. These 
tasks mirror categories 9, 10 and 11 in Table II, the Information 





% P, Ley in S. J. Rachman (ed.), Contributions to Medical Psychology (1977) pp.19- 
29. 
75 Ibid. at pp.19, 24. : 
76 Ibid. at p.19. : : 
7 Such as, “I am going to tell you: What is wrong with you; What tests will be 
needed; What will happen to you; What treatment you will need; First, what is wrong 
with you . . .” Ibid. at p.26. : 

78 Ibid. at p.25. 

7 See above notes 7 and 8. 

2 Benson, para. 22.29. 
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section. In the present exercise the way these tasks were carried 
out, including both the quality of the information involved, as well 
as the way it was communicated, was rated by the practising 
lawyers. 

A frequent complaint about lawyers which does not seem 
primarily to relate to communication is that of delay.” Even if they 
do spend time when meeting the client explaining the law in detail 
it still seems to the client a long time after the meeting before 
anything occurs. This may of course be due to the lawyer’s pressure 
of work, the presence of more remunerative cases, the court’s 
schedules’ or a multitude of other possible factors.” However, 
clients’ dissatisfaction is almost certainly due to one main factor, 
the difference between their expectations and their lawyer’s. actual 
performance. If the client is told precisely what to expect from the 
outset, the chances of dissatisfaction must be lessened. There is 
also an important reassurance effect for the client in being told 
specifically what steps to take and not to take, what papers to 
gather and calls to make. It gives clients the feeling that ‘they are 
positively involved in the progress of their case.” This detailed 
exposition approach gives the “concrete-specific” advice suggested 
in relation to the doctor-patient relationship’ above.™ It is also 
proper that the lawyer should explain what procedural steps are 
going to be taken’and how long each of these is expected to last.® 
There is no special mystery which needs to be kept from the client 
and the greater the clients awareness of the«procedure and 
practical steps necessary, the greater the chances of a  client’s 
expectations being closer to reality. This is most likely to increase 
client satisfaction and enable the client to provide real help. to the 
lawyer; rather than pester the lawyer with telephone calls to find 
out what is happening.*° 

There is a very high proportion of failures on these headings, ‘63 
per cent., 56 per cent. and 67 per cent. respectively, and these are 
among the larger rates of failures on all exercises. One possible 
explanation is that these “continuation” plans may have been 
perceived by lawyer and client alike as the more unreal of the tasks 
involved in the, “experimental” interview situation which both knew 
would go no further. These very poor scores might therefore be 
something of an artefact of the experiment. On the other hand the 
findings of Benson? and the Lay Observer® so clearly substantiate 


81 See, e.g. Benson, Vol. I, para. 22.18, Lay Observers Reports. 

® Benson, Vol. I, para. 22.20. 

8 See, e.g. Shaffer, op. cit. Chap. Four, “Collaboration.” 

At note 77. . 

3 Benson, Vol. I, Table 22.15 and para. 22.30. 

86 See Watson, -op. cit., p.39 for clients’ “anxiety” resulting from not being kept 
informed leading to hostility, resistance to carrying out instructions and “failure to pay 
the bill.” ` 7 

87 See note 8 above. 

38 Annual Reports of the Lay Observer 1975-1982 repeatedly confirm “delays and lack 
of information” to be the most frequent cause of complaint” see, e.g. 1980, p.5. 
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exactly these criticisms of lawyers that it is difficult to dismiss these 
findings because of the “laboratory” nature of the research. 

Clients will often present with one problem which they feel is the 
most acceptable, whilst not immediately reporting another problem 
or problems which may be more urgent or more crucial. Even 
where the main problem is well established during the interview, 
there may be numerous peripheral issues which are equally 
worrying to the client. It is extremely awkward even for the trained 
professional to react properly to this situation. It involves 
summoning up concentration and empathy, immediately after these 
have been relaxed in face of the impending end of the interview, 
and returning to Stage One again when the lawyer expected to be 
working in Stage Three.” However, it is essential to ask if the 
client does have anything else they want to mention, or another 
problem.” A substantial failure rate for Task 12 might have been 
expected since, without training, one might only learn such 
knowledge from experience. 93 per cent. failure (100 per cent. as 
measured by the expert) was however quite overwhelming. Only 7 
per cent. managed to ask whether there was anything else the 
client wanted to mention, let alone deal with any answers given. 

Shaffer talks about a “sunshine termination” of the legal interview 
which is clearly based not only on Task 13 but on all that has gone 
before it to create a “relationship.” Effective termination clearly 
also relates to time available and strategies for dealing with time 
demands.” Under Task 13 the lawyer has the opportunity of giving 
a helpful lasting impression, utilising normal social skills in helping 
clients with coats, etc., and their way out of the office. Unlike 
Task 1, which one would think intuitively is a similar event, the 
lawyers here had a high failure rate of 70 per cent. in closing the 
interview. Most of the lawyers managed to complete the interview 
on time and some even finished early, one interview taking only 
11; minutes. Some, however, had to end rather abruptly and this 





® See, e.g. Watson, op. cit., Chap. IL, “Learning to Listen,” especially pp.48-57. This 
subject is treated more extensively in the medical literature; Balint especially talks of 
“using some symptoms as an excuse to get into the consulting room.” 

% Byrne and Long (note 57 above) found only a definite 5-6 per cent. of cases where a 
patient’s “By the way, doctor” or “while I’m here doctor” or “My sister asked me,” 
occurring right at the end of an interview, turned out to be the real reason for being 
there. A larger number of interviews where the real reasons only appear secondarily are 
interviews where the client/patient keeps making indirect reference to the “real” reason 
until the doctor notices. 

% A recent example of this problem in a legal context is the client of a local advice 
centre who spent an hour, with her mother, talking to a lawyer about her intention to 
divorce her husband before she mentioned that, when they left her mother’s home to 
come to the advice centre the husband had been waiting outside trying to grab their baby 
from a younger sister who was minding the baby. Such was their faith in the power of 
the law that the two had felt it was more important to come and talk to the lawyer about 
divorce than deal with the more urgent practical situation at home. J am indebted to Dr. 
David Metcalfe (now Professor of General Practice, Manchester University Medical 
School) for his description of the patients who, with their hand on the door knob about 
to leave, tell their real reason for coming. 

%2 Op. cit. pp.303-304. 

%3 See below under Skill heading 14. 
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accounted for part of the poor score. Many of the lawyers were 
more intent on making up their file notes than getting up out of 
their seats and seeing the client properly to the door. 


Summary 


The overall impression on the basis of analysis of the lawyers’ 
interviews by tasks and stages was that their performance was 
worst in the last stage and particularly bad on Tasks 11, 12 and 13. 
The lawyers were generally not good at giving their clients the 
opportunity to tell their own story and to agree or disagree with 
the lawyers’. view of the facts and law. They were also poor at 
informing the clients of the details of what was going to happen or 
what might happen on their case. The general mode of operation 
for the lawyers was to narrow down the factual area of inquiry ‘as 
soon as possible with series of questions and to force the issue into 
a semblance of legal category with which they wére acquainted. 


II. Skills 


In this section the lawyer’s conduct of the interview overall was 
rated in accordance: with the level of ability shown in skilful 
application of good interviewing techniques. The lawyers would be 
using these skills and techniques in order to carry out the. tasks 
listed above. Unlike the tasks, the usage -of these skills would not 
necessarily be confined to a particular stage of the interview and 
might carry on throughout. By analysing the interview in this way 
it was hoped to find out not. only what particular tasks presented 
difficulties for the lawyers but also, in what particular skills their 
strengths and deficiencies lay, thus causing the successes and 
failures.noted above. 


Method 


The skills to be used in the first interview were broken down 
into categories partly adapted from some of the studies in doctor- 
patient communication and supplemented by categories which, 
after pilot studies; seemed helpful in analysing the lawyer-client 
relationship. 


Table VII 


Skills Headings 


i Handling personal and confidential topics. 
. Not accepting client’s jargon. 

. Not overusing legal terminology. 

. Precision in obtaining information. 

. Efficiency in obtaining information. 

. Picking up client’s verbal cues. 

. Not over-repeating of same topics. 


SAO RPWN FR 
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8. Clarifying gaps or confusions. 
9. Controlling the client and “irrelevant” information. 
10. Facilitating the client to talk. 
11. Not using “leading” or “closed” questions. 
12. Not using complex questions. 
13. Ease with client. 
14. Empathy with client. 
15. Reassurance of client. 
16. Time control throughout. 
17. Opening/closing ease and control. 
18. Giving advice and counselling. 


Skill headings 1, 2, 4 and 6 to 12 are adapted from Maguire and 
Rutter’s work on evaluating student doctors.” Heading 3, overusing 
legal terminology, was not addressed in that work (in terms of 
medical terminology) and was included as a result of the more 
general complaints about professionals’ communication problems. 
Skill headings 5 and 13-18 were developed out of analysis of video- 
tapes of law students’ practice interviews” and partly out of 
discussions with the assessors who found such headings a helpful 
complement to the others. Although some of the headings in their 
abbreviated form in the list appear tautologous, they each had a 
precise meaning which is mentioned below in the text. 


Assessment 


` Assessment was carried out by the same groups of assessors as in 

the Tasks section above: the United Kingdom practising lawyers 
and the American Law Professor. The skills were similarly assessed 
on a 7-point scale ranging from 1 (bad) through 4 (neither good 
nor bad) to 7 (good). The United Kingdom lawyer assessors were 
randomly assigned to mark. 


Results 
Table VIII 


Skills Results 1-3 


Rating 
Bad or Neither Good or 
Very Bad Good nor Very Good 
(1-3) Bad (4) (5-7) 
1. Handling personal and 11 (41%) 13 (48%) 3 (11%) 
confidential topics 
2. Not accepting client’s jargon 3 (11%) 20 (74%) 4 (15%) 
3. Not over using legal termin- 5 (19%) 8 (30%) 14 (51%) 
ology ` ; 


Personal and Confidential topics. Heading 1 was designed to 


% See note 32 above. 
5 These were part of a teaching and assessment programme at the University of 
Warwick, School of Law. 
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cover.the skills involved in listening to, and asking questions about, 
sensitive ‘personal matters which would normally be treated as 
confidential outside the lawyer-client relationship. 

It is not normal to remove one’s clothing at the request of a 
stranger, but when the stranger is licensed to practise medicine the 
mere request to do so is taken to be sufficient reason. Lawyers 
demand perhaps an even more intimate uncovering of confidential 
facts and feelings than physical nakedness, but this may not be 
- fully appreciated by the lawyers involved. The lawyer therefore 
needs to develop a sense of trust by adopting a “non- 
judgmental, non-moralising posture” avoiding critical comments and 
acknowledging the possibility of discomfort on the part of the 
client.” The lawyers natural discomfort in hearing sensitive 
information and outpouring of emotion may also cause conflicts 
such as whether to take a passive or active role in relation to what 
is said and whether to demonstrate or hide any emotion that the 
client stimulates.” Only 11 per cent. of the lawyers fared well on 
this heading, although 48 per cent. managed to reach the average 
point. This was the lowest number of lawyers reaching the 5-7 
(Good to Very Good) marking group for all the skills headings, 
but not the largest number failing. 

Language. Headings 2 and-3 are opposite sides of the same coin. 
It was hypothesised that some communication problems between 
professionals and lay clients were the result of the use of language 
inadequate for the communication task in hand, by both parties, 
the interviews were. analysed from the point of view of the lawyer’s 
abilities. Treatment of language is therefore divided into lawyer’s 
acceptance of client’s incorrect, imprecise or ambiguous expressions 
(Skill 2), and lawyer’s over-use of legal terminology which might 
confuse, put off or frighten the client or in a- way that - may 
dissuade the client asking for explanation (Skill 3). s 

Watson demonstrates how a person seeking help will “try to 
adopt the language and frame of reference which he imagines the 
helper uses.” Thus clients attempt to use legal (or their idea of 
legal) terminology perhaps imprecisely or incorrectly in order to 
elicit what they amagine to be the appropriate response. 


-% “The horrible thing about all legal officials, even the best, about all judges, 
magistrates, barristers, detectives and policemen is not that .they are wicked (some of 
them are good), not that „they are stupid (some of them are quite intelligent), it is that 
they have got used to it.” G. K. Chesterton, quoted in T. L. Shaffer and R. Redmount, 
Lawyers, Law Students and People (1977), p. 22. ; 

” Watson op. cit., pp.7-9. 

”3 Watson op. cit., p.98, Binder and Price pp.20-37. 

% Watson op. cit., p.12. 

1 This is not an area in which easy conclusions can be drawn. Kinsey’s experience (as 
related by, Shaffer op. cit., pp.78-81) is once again instructive. He explains that 
euphemisms should not be used as substitutes for franker terms, since “evasive terms 
invite dishonest answers.” On the other hand wusing the vernacular has the effect of 
showing a real understanding of lifestyle and cultural context (an English example might 
be using the term “on the sick” for being in receipt of Sickness Benefit), provided the 
vernacular is unambiguous. 


346 THE MODERN LAW REVIEW [Vol. 49 


Matching the results against each other it is interesting to note 
that only 11 per cent. and 19 per cent. of the lawyers respectively © 
failed these tests but the proportion scoring well is far greater for 
the second heading than the first. This suggests that legal education 
may equip lawyers better to cope with their own output of legal 
terminology than with jargon input from their clients.” It also 
confirms the findings of the next section that lawyers are better 
equipped generally to deal with law rather than fact. f 


Table IX 
Skills Results 4-8 
Rating 
Bad or Neither Good or 
Very Bad Good nor Very Good 
(1-3) Bad (4) (5-7) 


4. Precision in obtaining infor- 10 (37%) 11 (41%) 6 (29%) 
mation 

5. Efficiency in obtaining infor- 11 (41%) 13 (48%) 3 (11%) 
mation 

. Picking up client’s verbal cues 6 (22%) 17 (63%) 4 (15%) 

. Not over repeating same topics 10 (37%) 12 (44%) 5 (19%) 

. Clarifying gaps or confusions 8 (30%) 14 (52%) 5 (18%) 


conn 


Obtaining Information. The quality of the information itself was 
addressed in the first assessment section above. In this section 
headings 4 to 8 cover the skills involved in eliciting those facts 
from the client. Few university level or professional courses 
introduce lawyers to what often becomes the major part of their 
work, finding the facts.? The tenor of legal education is to train 
students how to “think like a lawyer” but not how to act like one.* 
Legal education concentrates on sifting and presenting legal 
arguments and findings relating to a given and finite set of facts. 
Young lawyers who have spent some four years being trained only 
to answer examination questions with neatly laid out facts, are 
likely to feel unease when faced with the uncertainty and complexity 
of real life problems whose facts have not been sifted for legal 
relevance. Since legal practitioners usually spend far more time on 
fact finding than on legal research the ability to obtain information 
with precision is an essential item in lawyers’ work.° Yet, on 
heading 4, “Precision in obtaining information,” 37 per cent. of our 
lawyers scored at a failure rate with 45 per cent. reaching the mid- 
point. 


2? Even our expert assessor marked the lawyers as highly on heading 3. f 

3 See, e.g. W. L. Twining, “Taking Facts Seriously” (1984) 34 J. Legal Educ. 22 and 
more generally J. W. Frank, Courts on Trial (1949), Law and the Modern Mind (1930); 
“Why not a Clinical Lawyer-School?” (1933) 81 U.Pa.L.Rev. 907. 

4 See, e.g. F. K. Zemans & V. G. Rosenblum, The making of a Public Profession 
(1981). 

5 See the short summary of research to this effect in Shaffer. op. cit., pp.1-2. 
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The lawyers performed similarly on Skill 5 “Efficiency in 
obtaining information.” Whilst “precision” aimed at a careful 
identification of what facts might be necessary, “efficiency” 
attempted to measure the general approach of the lawyers and how 
effectively they kept to a structure for obtaining the facts. 

If lawyers are imprecise and inefficient in obtaining information, 
how does the imprecision and inefficiency occur? This was the 
subject of the next three headings aiming to isolate or emphasise 
particular deficiencies in this area. 

Much of the literature concerns the hidden meanings behind 
clients’ presentation of verbal information. The form of expression 
as well as the content, sudden lapses into silence after implicit 
statements,° and shifts in conversation’ are all taken to be important 
sources of information on unconscious feelings, as are “parapraxes” 
or “Freudian slips.” Just as important, although understudied in 
the literature, perhaps because it is so obvious, is the necessity to 
listen carefully also to the direct and straightforward meanings of 
what is being said by the client. Observation of both experienced 
and inexperienced lawyers interviewing has’ shown numerous 
examples of relevant and sometimes crucial facts stated and 
repeated by a client which are not picked up by the lawyer. It 
seems that the lawyer’s concentration on facts thought by the 
lawyer to be strictly legally relevant to the (lawyer’s perception of 
the) case may deafen the lawyer to anything else the client may 
say. The majority of the lawyers performed at the average point on 
“picking up verbal cues” with some 22 per cent. failing.” 

The problems mentioned above in Stage Two of the Tasks 
analysis regarding questioning of the client arise again here. It is 
necessary for the lawyer to maintain the client’s confidence that the 
lawyer understands and is supportive of the client. However, 
inconsistencies, gaps and confusions will undermine the lawyer’s 
belief in the veracity and honesty of the client.!° Questioning must 





6 Watson op. cit., pp.48-53, Binder and Price op. cit., pp.25-28. 

7 Shafter op.cit., p.125. 

8 Watson op. cit., p.50. - 

? A good example of problems arising when lawyers fail to pick up verbal cues 
happened in one interview where a client who came in for another problem was in fact a 
battered wife who alluded to this many times. The cues were not picked up at all by the 
lawyer even though this problem was directly relevant to the problem she was presenting 
and was far more urgent. Fortunately, the remote control camera crew pointed the 
problem out after the interview and the client was then given help by one of the solicitors 
involved in a local Law Centre. 

10 Watson, op. cit., p.23 describes a method of “cross-corroboration” of the lawyer’s 
impressions by introducing questions “at random times and out of context” in order to 
give the lawyer a clearer picture, without giving the client too much of a hint about 
where the lawyer thinks the inadequacies of the story lie. Such inadequacies, when part 
of a truthful story, are likely to result, he says, from a particular psychological motivation 
such as the need to block out an incident or person because that memory may be painful. 
Direct questioning (although it may be necessary later) will at this point elicit a similar 
response from the client, hence the need for a more indirect method. Such a method of 
questioning seems more applicable to a later interview in the relationship than the first 
time that the lawyer and client meet. 
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therefore take place, but in a careful, understanding way. Over- 
repetition of the same topics was thought to be a problem likely to: 
be suffered from by inexperienced interviewers. It wastes time and 
may show a lack of cohesive plan. It also telegraphs to the client 
the lawyer’s lack of understanding of the case and can lead to 
annoyance on the part of the client and lack of confidence in the 
lawyer’s ability. The larger proportion of the lawyers were in the 
average category for Skills headings 7 and 8 but there were still 37 
per cent. and 30 per cent. failure rates respectively for these. 


Table X 
Skills Results 9-12 


Rating. 
Bad or Neither Good or 
Very Bad Good nor Very Good 
(1-3) Bad (4) _ (5-7) 
9. Controlling the client and 8 (30%) 13 (48%) 6 (22%) 
“irrelevant” information , 
10. Facilitating the client to talk 5 (19%) 11 (41%) 11 (40%) 
11. Not using “leading” or 10 (37%) 8 (30%) 9 (33%) 
“closed” questions 
12. Not using complex questions 1 (4%) 13 (48%) 13 (48%) 


Facilitation and Control. Attention was then turned in headings 
9-12, to the manner in which the lawyers started and stopped the 
flow of information and narrowed or opened the area of inquiry. 
There is a difficult tension in interviewing between the need to 
obtain the facts precisely and concisely by testing a client’s story on 
the one hand, and the need to gain clients’ confidence by giving 
them the chance to express themselves as fully as they may wish." 
This tension is also related to the amount of time spent on the 
interview as shown in Figure 1. 


1 Watson, op. cit., p.30. 
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Figure 1 


Time Control in the Interview 


ELICITING ESTABLISH- 


_ INFORMATION 





Some sociologists of the professions have described them as 
“agents for social control’? and Terence Johnson in his classic 

work “Professions and Power” also refers to the professional as 
defining “both the needs of the consumer and how those needs 
should be met.” An alternative view, by way of a normative rather 
than descriptive approach, may be found in the work of Rosenthal. 
His thesis is that the results of a shared and equal relationship 
between lawyer and client, including amounts obtained in 
compensation, are greater than one in which only the lawyer is “in 
charge.” His observations conclude that although a lawyer should 
be aware of the ability to control an interview, more control is 
often used than is really necessary or beneficial. 

Legal practitioners intuitively seem to have a clear sense of the 
need to, control the client in order that information which is 
irrelevant to the legal case does not pour forth in an interview. It 
is, however, questionable whether much or any information given 
by a client is likely to be irrelevant to the lawyer’s assessment of 
the legal case and. the practical needs of the client. It is therefore 
somewhat doubtful how much control in this sense is necessary for 
the effective handling of a case. Although there is clearly some 
relationship between control and time constraints in an interview, 
this aspect was to.be measured specifically under a later heading. 


12 See, e.g. E. Freidson, The Profession of Medicine (1970). 
n (1972). See also Hosticka, note 13 above. 
14 Op. cit. pp.13-15. 
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On this somewhat problematic skill of controlling the client and 
irrelevant information (Skill 9) the lawyers were assessed as being 
poor, with 30 per cent. faring badly and 48 per cent. operating at 
the mid-point. Perhaps unexpectedly, in view of the literature 
mentioned above,'® the lawyers were rather better at Skill 10, 
Facilitating the Client to Talk. 

The discipline of strict legal inquiry, where a logical sequence of 
questioning is followed, would assist the lawyers’ training in 
marshalling their thoughts so as not to ask “complex” questions, a 
term of art meaning more than one question at the same time. It is 
interesting that heading 12 should be among the highest of good 
scores and lowest of failure rates. 

Conversely, the lawyers did not perform as well when it came to 
heading 11 by using too often the cross-examining style of “leading” 
and “closed” questions. This counterbalance appears on closer 
scrutiny to be a further example of the narrowing down aspect 
mentioned above.'? The lawyers tended to concentrate in their 
questions and thinking process on more and more narrow factual 
areas, without giving their clients the opportunity to broaden out 
the issues. Seen as a funnel with a wide area at the top, the 
questioning seemed to narrow further and further until it was 
within the narrow constrictions of the funnel and legally acceptable 
or seemingly legally relevant subject area. One approach to escape 
from this constriction would be to start off a “new funnel” with 
further open questions, and more funnels after that. Questioning 
strategy does involve sequential restriction of issues in this way, 
and in order to interview effectively it is necessary to close one 
issue and move on to the next. This the lawyers seemed to find 
difficulty in doing. It would be wrong therefore to view the good 
result for Skill 12 without also noting how it was gained. 


Table XI 
Skills Results 13-17 


Rating 


Bad or Neither Good or 
Very Bad Good nor Very Good 


(1-3) Bad (4) (5-7) 
13. Ease with client 6 (22% 11:(41% 10 (37% 
14. Empathy with client 11 (41% 8 (30% 8 (29% 
15. Reassurance of client 16 (59% 6 (22% 5 (19% 
16. Time control throughout 12 (45% 8 (30% 7 (25% 
17. Opening/closing ease and con- 
trol 17 (63%) 5 (19%) 5 (18%) © 


Reassurance and time. Headings 13 to 17 attempted to inquire 


15 It may be that the lawyer assessors expected more “control” than, from the 
Rosenthal viewpoint, would be necessary and marked accordingly. Our expert thought 
the lawyers fared rather better at their control, marking them at 33 per cent. failure, 25 
per cent. average and 41 per cent. in the Good—Very Good Category, but his marks 
generally tended more to the extreme than the lawyer assessors. 

16 See notes 12, 13 above. 

17 See the Summary at the end of the Tasks section. 
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into how the lawyers balanced their own “professional” needs of 
objectivity, formality and time constraints against the necessity to 
reassure their clients, gain their confidence and empathise- with 
their clients’ difficulties. The time tension can again be viewed 
clearly under these headings. 

Much of the client’s ease toward the lawyer will result from 
attention to the physical surroundings of a lawyer’s reception room 
and the office or interview room,'* which were not items within the 
lawyer’s control in this:experiment. But the lawyer must also adopt 
what Watson calls “a-non- judgmental and nonmoralising posture”? 
so that the client will be able to tell the whole story as the client 
sees it and so that the lawyer will be able “to listen more closely to 
what his client tells him”? without feeling the need to react other 
than showing interest. This may come in the form of what Binder 
and Price call “non-committal acknowledgements” such as “mmm,’ 
“really” and “interésting” (or just “head-nodding”),”" or “active 
listening” by reflecting back to the client feelings they’ have 
expressed in the interview.” The lawyers seemed overall to fare 
quite well on this skill with 41. per cent. at the’ mid-point and 37 
per cent. above. 

Showing empathy is a rather more ‘abe skill and may require 
more active listening, reflection of feelings back to a client and 
“motivational statements” such as explanations of why particular 
information is necessary.” Clear statements of understanding will 
often be. necessary** and a consciousness shown throughout the 
interview of the needs of the client. The lawyers scored less well in 
this category with 41 per cent. below the mid- -point. 

Benjamin refers to “reassurance” of the client as “directed 
toward helping the client achieve a sense of comfort about the 
interview relationship.”*> This. stands opposed to a more intuitive 
understanding of “reassurance.” Such an understanding would be 
more directed towards the lawyer removing the anxiéty of the case 
from the client: by taking the responsibility for the case off the 
client’ s shoulders and on to the lawyer’ s. If a collaborative 
relationship between lawyer and client is to occur then this latter 
form of reassurance is not helpful.” This is therefore a somewhat 
problemas heading for assessment. Our lawyers proved very poor 





18 See, e. g. L. Shurman, The Practical Skills of the Solicitor, and T. L. Shaffer, op. cit. 
pp. 94-105. 

19 Op. cit., p.7. ‘ 

2 Watson, op. cit., p.7. 

21 Op. cit., p.24. 

2 Op. cit., pp.25-37. For a strong reaction against this “community of two” see W. 
Simon, “Homo PEES Notes On A New Legal Formalism" -32 Stanford Law 
Rev. 487, (1980). 

3 Op. cit., pp.105-108. 

24 Watson, op. cit., pp.8-10. 

3 See Watson, op. cit., p.92 and A. Benjamin, The Helping Interview (1969) pp- 108- 
155.. 

26 Watson, op. cit., p.86. 
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at this skill, 59 per cent. falling in the 1-3 category and a further 
22 per cent. functioning at the mid-point. 

The skill of time control in an interview is most difficult to 
master in any helping situation where the interviewee is placing 
some reliance on the interviewer. The time itself that the 
professional “gives” is part of the service offered to the client.” 
Rarely is there enough time in an initial interview to address all 
the lawyer’s and all the client’s concerns. The lawyer should 
therefore concentrate on obtaining an overview of the facts and 
needs of the client”* whilst checking that there is nothing urgent 
which needs to be carried out before they can meet or communicate 
again. 

It is helpful to give a client a clear idea of the amount of time 
the lawyer has available for the interview so that the client does 
not have unreal expectations of what will occur.” As measured by 
the American Law Professor only 15 per cent. of the lawyers 
thought of doing ‘this in an open way verbally. The remainder 
either chose a non-verbal method of communication such as looking 
at their watches, or simply ignored the problem altogether until it 
became too late. It is also the job of the lawyer to control the 
interview so that it is possible to carry out the necessary tasks 
within the time allotted. It was hypothesised that such control 
would be more difficult and more crucial at the beginning and end 
of the interview. The lawyer would be setting the scene and 
creating expectations of time available at the beginning, and would 
be even more conscious of time running out at the end.® The 
interview is likely to be a cathartic experience for the client who is 
anxious when beginning and and should be more reassured at the 
end. If there is difficulty in ending, it could well bé because of a 
feeling of lack of reassurance, or something more to say, or 
absence of agreement with the advice or plan of action offered. It 
was interesting to see that many of our new lawyers experienced 
difficulty in controlling their allocation of time available, 45 pér 
cent. failing to reach the mid-point. This rose to 63 per cent. when 
the opening and closing critical phases were assessed; which seems 
to suggest that the difficulties involved are manifested more clearly 
in those parts of the interview. 

To summarise this section, there was a tension for our lawyer 
subjects between the needs for time control and the needs to show 
ease, empathy and reassurance to their clients. They did not 
perform highly in either group of skills but they did seem to be 
somewhat better at showing the more natural social skills of ease 





27 Watson, op. cit., p.132. 

23 Binder and Price, op. cit., pp.53-86. 

2 See how this affects doctors in P. Ley, “Psychological Studies of Doctor—Patient 
Communication” in S. J. Rachman, Contributions to Medical Psychology (1977) Vol. 1, 
p.9. See also Watson, op. cit., p.37. A 

% The counselling part of the interview which occurs towards the end, may be 
especially time consuming. See Binder and Price, op. cit., pp.190-191. 
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and empathy. Time- control appears to be a skill which needs some 
practicé and experience or may need specific training to develop in 
a beneficial manner. 


_ Advising and d Counselling 
Table XII 3 


Skill Result 18 


i Rating . 
Bad or Neither Good or 
Very Bad Good nor Very Good 
(1-3) Bad (4) (5-7) 
18. Giving advice and counselling 18% (67%) 4 (15%) 5’ (18%) 


The advising and counselling of the client are the main “products” 
of the legal interview and the “service” for which the client has 
approached the lawyer..In the Information section we looked at 
the quality of the advice as noted down.by the lawyer and as 
occurring during the interview in terms of its informative role. In 
the Tasks section assessment by the practising lawyers covered how 
well the ‘advice or plan of action were set out by the experimental 
subjects. Herein the Skills section more attention was paid to the 
interactive skills involved in both advising and counselling clients. 

A distinction may be drawn from the American writings on this 
subject between “advising” and “counseling” (sic) clients. “Advising” 
seems to. mean the lawyer suggesting to the client one particular 
course .of action which the lawyer considers best for the client. 
“Counseling” seems to mean the presentation of a-number of 
‘options. to -the client and helping the client go thoroughly through. 
those options, whilst allowing the client to make the final choice.” 
Explained in this way it does not necessarily need to borrow too 
strongly from ideas based in the psychotherapeutic relationship.** 

“Counselling” is:not a word which seems to be easily accepted 
by English ears and does not appear in any of the- English short 
practitioner guides,” although almost all of the American texts 
refer to both “interviewing” and “counseling” (sic) in their titles." 
Counselling as explained above, the presentation of more than one 
option and allowing the client to choose, is essential to a more 
collaborative relationship along the lines of the Rosenthal model.” 
The American literature does not however in general differentiate 


3! See, e.g. Binder and Price op. cit. pp.135-191. It also conforms to Styles 4-7 of the 
Byrne and Long diagnostic styles, op. cit., pp.103-112. 

32 Watson, op. cit., pp.141-156. 

3 See, e.g. Shurman, op. cit. note 23. A welcome harbinger of change is the note by 
M. A. Haley y, “Legal Services and Counselling: Changing Attitudes for Changing Times,” 
[1983] L.S.Gaz. 2293-2294. 

* Binder and Price op. cit., Freeman and Weihoffen op. cit., Shaffer op. cit. and 
Watson op. cit. 

35 See Watson op. cit., p.142. 
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between the work to be carried out in first and subsequent 
interviews. .The major work of counselling the client seems more 
likely to occur in a subsequent interview when all the legal options 
have been researched by the lawyer and all the necessary facts 
obtained. If any counselling as such is to take place in a first 
interview it may concentrate more on the immediate plan of action 
rather than the long term goals of the client regarding the case. 

There are numerous pitfalls in both advising and counselling 
clients. The skills involved cover the more traditional skills of 
“thinking like a lawyer,” applying law to facts, as well as the skills 
of developing practical alternatives and explaining all of these to a 
lay client. Apart from the legal analysis (which was not the primary 
focus of this study) errors can also be made for example in the use 
of difficult language, withholding background information or 
procedure, failing to perceive that advice is often the telling of 
“bad news,” and not being aware of client reaction to the advice. 
The high level of 67 per’cent. of the lawyers below the mid range 
for this heading is the highest “failure” rate noted by the English 
practitioner assessors on any of the skills in the list. They clearly 
felt the lawyers were not at all skilful in advising and counselling. 
The American assessor was not quite so pessimistic, however, with 
only 41 per cent. falling in the 1-3 range and an equal number 
rising into the 5-7 range. It could therefore be that the English 
assessors were looking more for the “advising” model than the 
“counselling” one. 


Summary 

From a general view of the Skills section it seems that the 
lawyers were more adept at language skills such as dealing with 
‘client’s jargon, legal terminology, client’s verbal cues and not using 
complex questions. They also showed some skill in facilitating the 
client to talk. They were poor at investigative skills and even less 
able to handle personal topics, show empathy or give reassurance, 
although they did show social ease with the client. Finally, control 
of time in the interview and advising and counselling were their 
areas of least skilfulness. Not surprisingly, the skills items which 
were particularly related to the lawyer-client interview seem to 
have been more poorly handled than those which the inexperienced 
lawyers would have already encountered in normal social discourse. 


Discussion 
: Table XIII 
Comparison of Average Numbers of Lawyers Falling in 1-3 Range 
by Section 
Information Information 
(notes) (tapes) Tasks Skills 
Average % falling in i 
1-3 range. 72:2 61 50:2 34-7 


Table XIII looks at the proportions of bad performers in each 





36 See below under the Discussion. 
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section of this study. The numbers were computed by averaging 
out the percentages falling in the 1-3 category for all the categories 
in each section. The highest “failure” rates occurred in the 
Information section with 72:2 per cent. average on the notes and 
61 per cent. average on the tapes. The Tasks section shows an | 
average of 50-2 per cent. of the lawyers’ falling into the 1-3 
category and the Skills section comes out best with only 34:7 per 
cent. falling below the mid-point. ee 


t 


l ` Table XIV a 
Comparison of: Average Numbers of Lawyers in 5-7 Range by ` 
ce a -Section ' 

mai l ~. Tasks. Skills 
Average % falling in 5-7 range. 20-03 25:4 


When one looks at the other side of the coin, the “good” 
performing ‘category within the 5-7 range, there is not a 
correspondingly higher percentage in the Skills than the’ Tasks 
section (see Table XIV above). Although the Skills are still about 
5 per cent. higher than Tasks, the previous 15 per cent. difference 
has largely been swallowed up at the mid-point (4 grading). Whilst - 
the lawyers are clearly better ‘at the Skills than the Tasks, there is 
not a large percentage falling into the “good” category for either: 

Judging from’ this assessment the lawyer subjects appeared to 
possess at least some measure of behavioural skills necessary for 
the work of interviewing clients and dealing generally with people 
and théir problems. They appeared to have much less of a 
conception of when and how to use those. skills to further the tasks 
necessary to be ‘carried out in a first interview. They showed little 
obvious framework for the use of their skills. This perhaps caused 
them to lose sight of some of the tasks or to carry out the tasks 
improperly or in a confusing order. All of this had the effect of 
poor information gathering within the interview. oe, Soe 

It seems therefore’ that social experience and legal education do 
provide new lawyers with some of the basic skills necessary for 
being a lawyer. What is more lacking is an understanding of the 
‘contexts in which these skills are to be used, ‘insight into the roles 
and activities of lawyérs and proper frameworks for putting such 
skills into practice. The subject lawyers appeared to treat their 
clients more as walking examination questions to be opened up to 
rigorous scrutiny, than as people with problems. The lawyers 
showed many of the “controlling” characteristics discussed in: the 
literature, deciding both what the client’s problem was and how it 
should be solved, through the narrow confines of legal categorisa- 
tions. The lawyer subjects pounced on words with legal connotation 
and concentrated their questioning on areas which sounded legally 
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relevant long before their clients had finished describing the 
elements of their problems. aK 

The lawyers did not give their clients time to tell their stories 
properly. They did not check that they had understood the clients’ 
facts and feelings correctly or that their clients. agreed with their 
advice or plan of action. Because of this, collaboration between 
lawyer and client, or even an agreeable working relationship were 
unlikely sequels to these first interviews. ‘The working model was 
more clearly that of the “High Priest” of the law handing down 
mystical pronouncements to grateful recipients. If:-the “most 
important objective of a first interview is to achieve a good working 
relationship between lawyers and clients based on mutual 
understanding and confidence,” our lawyers were not successful. 
As we have already seen they were even less successful if the most 
important objective is to gather all the information at the first 
interview. . 

Learning the law in isolation of the social context in which it 
operates can be seen as a significant gap in legal education which 
leaves those emerging into at least the solicitor’s branch of the 
profession inadequately equipped to perform competently as 
practising lawyers. It may be argued that the appropriate uses of 
skills learned at the academic and vocational stages will “come” in 
time and with experience during the practical stage of training in 
articles. It is however doubted whether experience, untutored and 
uncorrected, is by itself a sufficient teacher to guard against the 
-entrenchment of poor techniques and poor attitudes towards clients. 
The clients who have to suffer during this learning process should 
also be taken into account. It is also submitted that there are some 
aspects of interviewing which are not intuitive and that no amount 
of experience can teach. They need to be explained and discussed 
and worked with, in the context of a teaching environment. ; 

The second part of this study, which is to be published 
elsewhere, addresses some of. the questions raised by this 
Conclusion. It asks whether interviewing and counselling can be 
taught, whether certain teaching methods are better than others 
and whether experience alone is an effective teacher. . 

This study shows major deficiencies in the abilities of new 
entrants to the profession to carry out one of their most important 
functions, that of interviewer and counsellor. Neither the new 
system of Law Society Finals, nor the new system of supervision in 
articles of clerkship? take sufficient account of these needs. The 
introduction of a seminar on interviewing and counselling in the 
new mandatory post-qualification course is therefore a most 





37 See note 25 above. 

3 To be published, 1987. An extract appears in Chapter 7 of: A. H. Sherr, Client 
Interviewing for Lawyers: An Analysis and Guide (1986). 

® See A. H. Sherr, “Lip Service Under Articles or Chances Missed” (1982) 132 N.L.J. 
395, and Evidence of the Law Society to'the Ormrod Committee on Legal Education, 
Appendix F, p.212 of the Ormrod Report, Cmnd. 4595, pp.56-70. f 
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welcome innovation, and an important first step. However, one 
two-hour ‘seminar in eight years of legal education is insufficient for 
such an important element of solicitors’ work, and such courses 
need to be expanded and included earlier in the lawyer’s training 
programme. 

AVROM SHERR* 





See the Law Society’s scheme as set out in [1983] L.S.Gaz. 2987-2988. Training in 
the “office efficiency” section of the mandatory course (in which interviewing is to be 
taught). started in January 1986 and is carried out by the British Institute of Management. 
One wonders what image’ of legal practice they will be portraying. : 

* Visiting Professor of: Law, U.C.L.A. 1984-85; Lecturer in Law,’ Director of Legal 
Practice; Warwick University. The initial research for this paper was funded .by the 
Nuffield Foundation Small Grants Schéme for innovations in teaching methods. Thanks 
are due: to Derek Rutter for initial advice; Peter ‘Smith for some of the assessment, 
William Twining, Alan Paterson and Sol Picciotto for. reading drafts of the article, and 
most of all to Lorraine Sherr for advice; assistance and encouragement from idea through 
implementation to final draft. If, faults there be, our combined legal skills‘ will’ probably 
enable'us to apportion blame elsewhere. i 


<h 


LEGISLATION 


Wao To BE or Nor To BE: THE SurroGacy Story’. 

THE Surrogacy Arrangements Act 1985 is a short Act of five 
sections, ostensibly having the primary purpose of introducing 
criminal penalties for those who operate commercial agencies which 
seek to facilitate surrogacy arrangements and those who advertise 
surrogacy services. Although the Warnock Committee” had in July 
1984 recommended that the Government address the question of 
surrogacy, the lightning rod for the storm of controversy? which 
engulfed surrogate motherhood was the well publicised case of Re 
A Baby, the “Baby Cotton” case in January 1985.* The resulting 
legislation was given a safe passage through both Houses of 
Parliament, which saw surrogacy as disturbing the calm waters of 
personal integrity, family life and national security. The Act was 
heralded because it would “rightly outlaw the hell and wickedness 
which exists in America” and “do away with this unnatural and 
unfortunate practice which has sickened so many decent and 
family-loving people.”* 

Clearly, the debate is seen to cut into fundamental values; the 
varying importance which society puts on children and the different 
ways in which they should be conceived and raised.” As we stand 
on the threshold of unlocking the mysteries of life itself,® the 
categories of language and thought which we use are strained by 
the pace and propulsion of change, and our jurisprudence is poised 





1 This note builds on my earlier essay, “Making Motherhood Male: Surrogacy and the 
Moral Economy of Women” (1985) 12 J. Law and Soc. 219, and is part of a longer paper 
entitled “Sexual Intelligence and the Surrogacy Story” in which I persue the theoretical 
arguments foreshadowed here in greater depth. Part of an earlier draft of that paper was 
given at the British Sociological Association Medical Sociology Conference at York 
University, U.K., in September 1985, and in rewriting and completing this version I have 
benefited from the comments made by participants in the Gender group chaired by Jo 
Garcia. Celia Wells has made a number of suggestions which have resulted in efforts to 
clarify stylistic infelicities, or more deeply to rethink certain facets of the argument. 
Miriam David, David Harte, Katherine O’Donovan, Naomi Pfeffer and Michelle 
Stanworth have all offered comments which have obliged me to think more critically 
about this essay. The usual caveat applies. Suggestions for further avenues of research 
would be warmly welcomed. 

? Report of the Committee of Inquiry into Human Fertilisation and Embryology Cmnd. 
9314, 1984. 

3 The phrase is taken from Noel P. Keane and Dennis Breao, The Surrogate Mother 
(1983), p.76. 

4 High Court, January 14, 1985. The context of the case and the reactions and 
emotions of those most closely involved in it are elaborated in Kim Cotton and Denise 
Winn, Baby Cotton; For Love and Money (1985). Another British surrogate who has 
written recently of her experiences is Kirsty Stevens in her book with Emma Dally, 
Surrogate Mother; One Woman’s Story (1985). 

5 Harry Greenaway, Official Report, House of Commons, Vol. 77, col. 45. 

® Peter Bruinvels, ibid. col. 43. 

7 Keane and Breo, supra, note 3, p.255. 

8 John Harris, The Value of Life (1985), pp.111-135. And see R. Edwards and Jean 
M. Purdy (eds.), Human Conception In Vitro (1982) passim. 
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on the brink of an evolutionary surge.’ It is important, then, to 
appreciate the need to look at the Surrogacy Act not only in an 
instrumental sense, but as an éxample of the way in which law 
plays an active part in transmitting cultural views and constructing 
social institutions. !° In short, the surrogacy story is part of who we 
are and importantly, of who we say we want to become." 


Regulatory Models and the Surrogacy Story 


Bernard Dickens has identified three types of regulatory model 
which might -be appliéd to surrogate motherhood, the “Static” 
model, the “Private Ordering” model and’ “State Regulation:”” 
The static approach envisages an understanding of biological and 
social life which is hostile to surrogacy and which therefore 
responds with legal mechanisms which, among other things, prohibit 
or frustrate’ surrogacy contracts. The legislation in the’ Australian 
state of Victoria closely parallels this model, as does the approach 
of the Comité Consultatif National d’ Éthique Pour Les Sciences de 
la Vie et de la Santé in France,” and the preferred solution of some 
United Kingdom Parliamentarians and English judges. The Private 


9 Bernard Dickens, “Surrogate Motherhood: Legal and Legislative Issues.” pp.3-5 in 
A. Milunsky and G. J. Annas, (eds:), Genetics and the Law III (1985). I am grateful to 
Professor Dickens for an earlier opportunity to read and cite this paper. Other useful 
discussions of some of the emergent legal issues can be found in Theresa M. Mady, 
“Surrogate Mothers: The Legal Issues” (1981) 7 Am. J. Law & Medicine 323, Peter 
Bowal, “Surrogate Procreation: A Motherhood Issue in Legal Obscurity” (1983) 9 
Queen’s L.J. 5, Carolyn Sappideen, “The Surrogate Mother—A Growing Problem” 
(1983) U.N.S.W. Law Journal 79, Suzanne M. Patterson; “Parenthood by Proxy: Legal 
Implications of Surrogate Birth” (1982) 69 Calif.L.Rev. 385, John W. Phillips and Susan 
D. Phillips, “In. Defense of Surrogate Parenting: A Critical Analysis of the Recent 
Kentucky Experience” (1980-81) 69 Kentucky L.J. 877, Iwan Davies “Legal Contracts 
for Surrogate Motherhood” (1985) 11 J. Med. Ethics 61, Thomas A. Eaton, “The British 
Response to Surrogate Motherhood: An American Critique” (1985) 19 The Law Teacher 
163. : : 

10 Katherine O’Donovan, Sexual Divisions in Law (1985), p.80. 

11 Ibid. at p.20. And see Jonathan Glover, What Sort of People Should There Be? 
(1984) passim, but esp. pp.23-56, 139-187. ; 

2 Dickens, supra, note 9, pp.19-26, adopting the taxonomy suggested for analysing 
adoption procedures by Walter Wadlington, “Artificial Conception: The Challenge for 
Family Law” (1983) 69 Virginia L.R. 465. These .are not mutually exclusive categories, 
only ones which capture some essentials of a response to surrogacy. , . 

` «Avis sur les Problèmes Ethiques nés des Techniques de Reproduction Artificielle,” 
Oct. 23, 1984. The accompanying paper issued by the Comité, “Document de Travail sur 
les Problèmes Ethiques posés par le Recours: aux “Mères de Substitution,’” contains 
background working papers on their deliberations. Also of importance in understanding 
the French approach to surrogacy are ‘the round table discussions reported in Hubert 
Nyssen, (ed.), Génétique, Procréation et Droit, esp. pp.55-86 and the essays in that 
collection by R. Diatkine, “Fécondation «in vitro», congélation d’embryons et mères de 
substitution. Le point de vue d’un psychanalyste,” pp.279-284 and J. Rubellin-Devichi, 
“Congélation d’embryons, fécondation «in vitro», mère de substitution. Point de vue 
d'un juriste,” pp.307-328. See also Catherine Glon, “La Maternité de Substitution,” 
49/50 Actes, June 1985, p.7. An introduction to the position in West Germany can be 
obtained from Horst Krautramet, “Baby mit zwei Müttern” in Friedrich Naumann- 
Stifung (ed.), Gentechnologie, Genforschung und Genmanipulation (1985), pp.61-63 and 
Albin Eser, “Humangenetik: Rechtliche und Sogialpolitische Aspekte”. in Johannes 
Reiter und Ursel. Theile, (eds.), Genetik und Moral. Beiträge “zu einer Ethik des 

` Ungeborenen (1985) pp.130-145, esp. pp.135-140. ; 
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‘Ordering model envisages a “libertarian extremity of the free. 
enterprise system of social ordering,”'* and approves the recognition 
of surrogacy contracts and the accommodation of commercialism. 
Of course, even such a polar position would not mean that 
surrogacy would be unregulated, it means that supervision and 
sanction would be carried out through some institution other than 
law. However, whether these essentially economic underpinnings 
translate to the domestic, moral and reproductive spheres of human 
activity is moot, and ambivalence is promoted because of the 
“uncertainty whether surrogate motherhood is a moral covenant 
and responsibility, or an industrial occupation or cottage industry.”!5 
Hence, according to Dickens, legislation or judicial constraint may 
be expected to moderate the full force of the winds of 
commercialism. Kentucky, the only state of America in which 
payment of surrogate mothers was expressly lawful,® may be seen 
as the paradigm of the private ordering approach, although others, 
such as Alaska, California, Florida and Nevada where payment can 
be effected are variants on the same theme. And in Michigan, the 
state which has been most active in its consideration of legislation, 
the latest proposed statute reflects the duality suggested by the 
private ordering model. Section 7(2) of that legislation provides, 
for example, that a surrogate motherhood agreement may envisage 
payment to the surrogate of money or other consideration for her 
reasonable and documented medical expenses. These are expenses 
such as those ‘incurred for screening and counselling during 
pregnancy and after delivery, attorney fees, living expenses and 
compensation for her loss of work time. In addition, the agreement 
may not discount for stillbirths nor for a child “born alive but 
impaired” (s.7(3)), nor contain an agreement to exchange money 
or other consideration for the child born to the surrogate. As these 
particular provisions illustrate, the nature of the constraints placed 
upon the “libertarian extremity” may be such, in either purpose or 
extent, that the system of private ordering may approximate very 
closely the “State Regulation” alternative. 

Here, Dickens suggests, the regulatory model may take one of 
two forms, the “punitive” or the “inducement” approach. Under 
the former, there might be expected either a total prohibition of 
surrogate motherhood, or at.least aspects of it, such as payment of 
a fee or other disbursements, irrespective of the relationship 
between the surrogate and the commissioning parents. Criminal 
penalties or civil sanctions might be prescribed, and be directed 
against medical or health practitioners, those donating either ova 
or sperm for use in surrogacy arrangements, or against those who 
eee ee 


14 Dickens, supra, note 9, p.20. 

15 Ibid. at p.22. 

'6 Philip Parker discusses the differing approach of American States’ legal systems in 
“Surrogate Motherhood: The Interaction of Litigation, Legislation and Psychiatry” (1982) 
5 Int'l J. Law and Psychiatry 341 and “Surrogate Motherhood, Psychiatric Screening and 
Informed Consent” (1984) 12 Bull.Am.Acad. Psychiatry Law 21. ° 
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seek to facilitate such contracts through: advertising or the 
negotiation of services. Again, elements of the Victorian legislation 
would fit into this model. The Infertility.(Medical Procedures) Act 
1984 envisages a fine of up to 50 penalty units” or imprisonment of 
up to two years for any advertiser, commissioning parent or 
surrogate mother, where payment or reward is contemplated. Also, 
in line with the recommendations of the Waller Report,'*. which 
firmly opposed the practice of surrogacy, the, Victorian legislation 
renders void a contract or agreement, whether made before or 
after the Act’s commencement, under which a woman agrees to act 
as a surrogate mother.” bee 

The second type of State Regulation, the “inducement” approach, 
starts from the premise that, given the relative accessibility of 
artificial insemination, the prohibition of surrogacy-would result in 
clandestine private arrangements that would be dysfunctional. 
Exploitation of the weak, “irresponsible pregnancies” and the birth 
of children into unsuitable social conditions are foreshadowed as 
sufficiently pressing reasons for the open recognition of surrogacy 
and its regulation through statutorily-based systems of control. The 
most elaborate scheme adhering to the “inducement” approach is 
that proposed by the Law Reform Commission of Ontario in their 
study of Human Artificial Reproduction and Related Matters.” In 
an exhaustive review of the prevailing opinions which stands in 
stark contrast to the approach of the Warnock Committee”! they 
propose the prior approval of written contractual surrogacy 
arrangements by the Family. Division of the Provincial Court or the 
Unified Family Court. Empowered to assess the suitability of. the 
prospective parents and the surrogate mother,” the court would 
seek to protect the surrogate-born child? by attempting to ensure 
that it would be born into a healthy, nurturing environment without 
uncertainty or controversy. The Court would have to be satisfied 
that the child would be provided with an adequate. upbringing” 
and would be required to consider all relevant factors, including 
the marital status of the applicants,” the stability of their. unions 
and their individual temperaments.’ 


17 §,30(2). i ` 

18 [Waller] Committee to Consider the Social, Ethical and Legal Issues Arising from In 
Vitro Fertilisation, Report on the Disposition of Embryos Produced by In Vitro 
Fertilisation, Victoria, August 1984. Surrogate motherhood is dealt with at §§ 4.1—4.17 
(pp.49-54). - : ; i 

> Infertility (Medical Procedures) Act 1984, s.30(3). : genie 

20 2 Report on Human Artificial Reproduction and Related Matters, Ministry of the 
Attorney General, Toronto, July 1985, p.232. And see, ‘Vol. I, pp.91-104. ’ 

21 Supra, note 2. 

2 Supra, note 20, pp.237, 239-242. 

3 This epithet was coined by Mary Warnock, “When Mother Makes Three,” Sunday 
Times, July 14, 1985, p.37. 

2 2 Ontario Law Commission Report, supra, note 20, p.236. 

235 Ibid. at p.238. 

% A majority of the Commission are in favour of enabling surrogacy contracts to be 
made by couples who are not married. As with other recommendations relating to 
surrogacy, Commissioner Alan Leal dissents; supra, note 20, pp.287-291. 

27 Ibid. at p.239, and see also the discussion of ‘Re A Baby, supra; note 4, at text 
accompanying notes 59-61, infra. 
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- The Commission further recommends that any legislative scheme 
which took favourable account of its approach should provide for 
the immediate surrender of the surrogate-born child to the 
commissioning parents. This could be compelled by court order in 
the event of the surrogate mother changing her mind before or 
after birth. Additionally, mandatory judicial control would be 
exercised over any payment to the surrogate mother in the 
expectation that “this prophylactic measure will reveal any financial 
. exploitation of a surrogate mother by prospective social parents.”” 
The philosophy is that surrogacy is better policed by a scheme in 
which the legal system recognises and enforces surrogacy contracts, 
rather than one in which they are left limbo-dancing in the twilight 
of social disapproval and legal vacillation. Hence, the Commission 
recommends that the legislation should also require the contract to 
address expressly certain issues and at least advert to others. Such 
eventualities as the birth of a handicapped child, neo-natal 
restrictions on the surrogate’s social and health régime and a 
change of mind by the surrogate or the commissioning parents 
would have to be appraised. Subject to the overriding approval of 
the court, however, it would be left to the parties to determine the 
detailed shape and the precise contours of their relationship.” 

Intentional evasion of this scheme would be penalised by a fine, 
and even self-insemination by a surrogate would be punishable 
unless conducted under the direction of a licensed physician.’ 
Strict government supervision is advocated for the private, 
commercial agencies which the Commission envisages would exist 
to facilitate all aspects of the surrogacy contracting procedures.” 

These proposals are subject to a vigorous dissent by Commissioner 
Alan Leal. In opposing all forms of surrogacy he wrote that 


“[not] all developments of high technology carry with them 
their own categorical imperative ... There are few issues in 
human social and legal experience so fraught with difficulty as 
that of compulsory surrender of a young child by its mother. 
Solomonesque judgments are superficially attractive in the 
abstract, but in real life they are simply not permissible.” 


Interestingly, this sentiment is echoed by the Board of Social 
Responsibility of the Church of England, which remarked in its 
post-Warnock report, Personal Origins,* that the trap of devising a 
“morality for therapeutic importunists” had to be anticipated and 
avoided. It was towards that end that most United Kingdom 


2 Ibid. at p.252. 

2 Ibid. at p.255. 

3% Ibid. at p.259. 

31 Ibid. at p.261-262. 

% Ibid. at p.268 and note 412. 

33 Ibid. at pp.287, 290. 

34 Personal Origins; The Report of a Working Party on Human Fertilisation and 
Embryology of the Board of Social Responsibility (June 1985), §44. 
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Parliamentarians appeared to be directing themselves in enacting 
the present législation. 


Surrogacy Arrangements Act 1985 


The tenor of the Parliamentary debates which prefaced the 
enactment of this legislation recalls the abhorrence and reluctance 
which English courts have reserved for their dealings with surrogacy. 
In the two cases which have commanded their attention, the 
Cotton: case and A. v. C.,* the judges do not stand accused of 
moral ambivalence. In A. v. C. Ormrod L.J. complained that it 
was “a quite deplorable story ... a bizarre and unnatural 
agreement ... a sordid commercial bargain . . .” Cumming-Bruce 
L.J. described it as “a baby: farming operation of a wholly 
distasteful and lamentable kind ... a guilty bargain ...,” while 
Stamp L.J. characterised it as an “ugly little drama.” Even in Re A 
Baby, where Latey J. appears to adopt a more sympathetic 
attitude, there is yet an undercurrent of moral disapprobation: 

. the moral, ethical and social considerations are for others and 
not for this court in. its wardship jurisdiction.” The especial 
outrage which that case generated focused on the facts. that the 
surrogate mother, Kim Cotton, was said to have contracted for a 
fee the service that she had performed, that the whole transaction 
had been arranged through and orchestrated by a commercial 
agency whose base was in the United States, and that.these facts 
had become. public knowledge, partly through her own volition.” 
In response to the “moral panic” engendered, in an attempt to 
exorcise the “folk devils” exposed,” the Government decided to 
anticipate their more considered response to the proposals of the 
Warnock Committee and bring forward this limited Act to outlaw 
commercial surrogacy. 

The core of the Act is directed towards commercial ` agencies. 
The recruitment of surrogate mothers (exterisively defined in s. 1) is 
prohibited, as is the negotiation of surrogacy arrangements by 
agencies acting on a commercial basis (s.2(1), (4)). The Act has 
been drafted in such a way as to tiy to catch anything in which 
there is the underlying possibility of payment, extending to a 
“promise Or understanding that payment will or may be made to 
the [surrogate mother] or for her benefit . . .” (s.1(4)). However, 


35 Unreported, High Court, June 20, 1978; Court of Appeal, July 18, 1978, but noted 
briefly, (1978) Fam. Law 170. 
% Supra, note 4, transcript p.5. The quotations taken from the Court of Appeal 
judgment i in A v. C are at transcript pp.2-10, 10-14 and 14. . 
For examples of other surrogacy arrangements, which either did not attract such 
unfavourable media attention see The Times, December 5, 1981, and various issues of 
the Nottingham Evening News, December 1981-January 1982, or which were concluded 
without publicity, see Kirsty Stevens, supra, note 4. 
38 For the terminology see Stan Cohen, Folk Devils and Moral Panics (1972), pp.9, 10. 
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the Act does not attempt to deal with “altruistic”? or family 
arrangements, nor those in which the offices of a charitable 
organisation have assisted the establishment of the contract. To 
underline the fact that the thrust of this legislation is directed 
towards commercial agencies, the surrogate herself is exempted 
from the prohibitions of section 2(1), which encompass the initiation 
or participation in pre-arrangement negotiations, an offer or 
undertaking to negotiate such an agreement, or even the compilation 
of “any information” with a view to using it in making or 
negotiating surrogacy agreements. A similar dispensation is given 
in section 2(2)(b) for somebody who commissions a surrogate to 
carry a foetus. “for nim.”“” The expressed reasoning behind these 
exemptions is to avoid the birth of a child whose mother or family 
are “subject to the taint of criminality.”*! Even though “altruistic” 
surrogacy, or even surrogacy for which the surrogate is paid 
without agency involvement, is not prohibited, the restraints on 
advertising surrogacy services attempt to ensure that to all intents 
and purposes surrogacy will be kept “within the family.” As 
Kenneth Clarke, the then Health Minister, put it in the Standing 
Committee debate, “an agreement between sisters [is] the least 
harmful of all.”*? Section 3 makes it an offence to advertise to act 
as a surrogate mother, to advertise in the search for a surrogate 
mother, or to say that one is willing to set up a surrogacy 
agreement. The prohibition is exhaustive, making it clear that it is 
not only newspaper or periodical advertising that is caught, but 
also advertising which uses telecommunication systems or through 
putting a card in the local corner shop.” Contraventions of these 
provisions, which can only be prosecuted by or with the consent of 
the D.P.P., attract a fine not in excess of level 5 on the standard 
scale,“ while offences under section 2 may be visited with the 
additional sanction of up to three months’ imprisonment. f 
In opting for this present measure, the legislature has combined 
elements of the “prohibitory” State Regulation model with facets 
of Private Ordering. Yet the decision to legislate on this basis, 
even if as an interim measure, distressed some members of 
Parliament. One felt “either that the practice of surrogacy is 
undesirable and anti-soçial, and carries considerable risks for the 
children concerned, or it does not—or does not in any substantial 


3 The term “altrustic” surrogacy is that suggested by Singer and Wells, The 
Reproduction Revolution; New Ways of Making Babies (1984), p.124 in discussing the 
Crozier case in France of a twin who bore a child for her infertile sister. 

4 The conceit of patriarchal language here neatly reflects what Mary Kay Blankey has 
identified as the “conceit of patriarchal genetics” which, she argues, the surrogacy 
contract involves. See her “Surrogate Mothers; For Whom are They Working?” M/S, 
March 1983, p.18. 

41 Warnock Report, supra. note 2, §8.2. 

Z Official Report, House of Commons, Standing Committee B, April 25, 1985, col. 7. 
_ ® ss.3(3), (4). 

* Presently £2,500, Criminal Justice Act 1982, s.37, and S.I. 1984 No. 447, Sched. 4. 
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measure.”* If surrogacy is undesirable, it should -have been 
. prohibited altogether. Settling for this approach might be thought 
to legitimate some forms of agreement. Indeed, these sentiments 
informed the introduction, late in 1985, of -the Surrogacy 
Arrangements (Amendment) Bill. That initiative seeks to: extend 
the 1985.Act in three important ways. First, it introduces an 
offence committed by any person assisting or taking part in the 
establishment of a pregnancy knowing that it is in pursuarice of a 
surrogate motherhood agreement. Secondly, it brings within the 
ambit of the legislation non-commercial bodies or agencies which 
have as their function the negotiation or establishment of surrogacy 
arrangements. Finally, and perhaps of most significance, it removes 
the immunity from prosecution which the main Act has established 
in favour of the ce: mother and any person PommMEssOnNE 
her. - . i 

Unless and until that Bill passes its remaining: parliamentary 
stages, the enforcement of those surrogacy agreements which are 
not yet foreclosed appears now to depend on the nature. of the 
arrangement and; crucially, on the wishes of the surrogate mother.” 
In A v: C, a case in which a man_and his wife paid £3,000 to a 
-woman who decided on: birth to keep the child, the courts-.set 
themselves steadfastly against the contract. And in Re.A, Baby, 
Latey J. remarked that it was first of all important to establish that 
the commissioning couple still wanted the child and that the 
surrogate mother did not.‘’. Following that, the court. should 
consider the commissioners’ ages, their marital status,and, the state 
of their relationship, and their employment and residential 
circumstances.** These factors would enable the court to assess 
their ability to provide for the child’s material and emotional well- 
being compared with any other source.” This judicial regulation of 
arrangements will, for the time being, be used to mediate the 
apparent sanction which the’ Act gives to some forms of surrogacy. 


* Bernard Braine, Official Report, House of Commons, Vol. 77, col. 32. And see to 
similar effect Vol. 68, col. 578. 

4 In Re A Baby, supra, note 4, there is no discussion by thé judge, Latey J., of the 
effect of s.85(2) of the Children Act 1975. As Michael Freeman suggests in his” ‘Current 
Law Statutes Annotation to the Act, it is likely that the section, attempting statutorily to 
define for the first-time the concept of “parental rights and duties,” is of uncertain scope 
and effect. That it appears to render void an agreement to transfer rights and duties does 
not of itself take the case much further forward in relation to surrogacy. I will attempt to 
deal with this point in a separate paper. 

. 47. Supra, note 4, transcript p.5. 

48° Ibid. at p.6. 

* Ibid. Consequent- upon this judgment was advice issued by the Department of 
Health and Social Security, Reponsibilities of Local Authority Social Service Departments 
in Surrogacy Cases, LAC(85)12/HC(85)21, which reminded responsible’ departments of 
their ability to seek a Place of Safety Order under section 28(1) of the Children and 
Young Persons Act.1969 in such cases. §5 of the circular indicated that “The Court is 
likely to want as much information as possible about the persons seeking custody of the 
child. The authority should also report wherever possible on whether the arrangement 
between the parties provides for any payments to the surrogate mother or to any. agency 
or third party involved in the arrangements.” , 
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What emerges, then, from the United Kingdom courts and 
Parliament is an easy understanding that biological parenthood is 
assumed as the template for the emotional maturity: necessary to 
promote a‘ caring home, that the taint of commercialism is 
unproblematically displayed and that the “best interests of the 
child” is an appropriate or meaningful formula which can be 
applied to control what are seen as dubious social experiments. 


ve ' - i 


Reproductive Prostitution and Surrogate Motherhood 


It is possible, I think, to detect in the approach of-the legislature to 
the Surrogacy Act a resonance of the philosophy which informed 
the Wolfenden Report on Homosexual Offences and Prostitution. 
In the same way that Wolfenden ‘observed that “the possible 
consequences ‘of clearing the streets are less harmful than the 
constant public parading of the prostitute’s wares,”** the surrogacy 
debate in the United Kingdom has proceeded on the basis that, 
with appropriate censorship, some aspects of the practice will be 
rendered suitable for private consumption. As Wolfenden legit- 
imated the approach of the ensuing Street Offences Act 1959 in 
appearing to tackle the visible manifestations of prostitution while 
ignoring its underlying causes, so the Surrogacy Act has attempted 
to remove the offending pages of the surrogacy story from the 
public folio to leave a privately-printed text which can be safely 
passed around “within the family.” But, as Katherine O’Donovan 
reminds us, “the whole fabric of personal life- is printed with 
colours from elsewhere.” 

The Wolfenden strategy was the precursor for the Hart-Devlin 
debate which the surrogacy story recaptures.** What has changed, 
however, is the emergence of a new understanding of the 
boundaries constructed between personal and public life; the 


5 I have attempted to address some of the issues thrown up by the construction of the 
surrogacy debate in this way in my essay, “Making Motherhood Male: Surrogacy and the 
Moral Economy of Women” referred to, supra note 1. 

51 H.M.S.O., Cmnd. 247, 1957. I was alerted to what I think are the possible parallels 
between Wolfenden, Warnock and the debates consequent upon both reports on re- 
reading Stuart Hall’s essay reviewing the so-called “permissive” legislation of the 1960s, 
“Reformism and the Legislation of Consent” in National Deviancy Conference (ed.), 
Permissiveness and Social Control; The Fate of the Sixties Legislation (1980), pp.1~43. 

52 Ibid. -at p.96, -§290. Hall, supra, note 51, p.11, suggests that Wolfenden tersely 
observed that “there were some things better swept under the carpet than left lying about 
on top of it,” but his citation appears inaccurate and I have been unable to trace the 
correct source. Even if apocryphal, however, this colourful inference could hardly capture 
the sentiment more concisely. 

3 Supra, note 10, p.15. 

4 See, H. L. A. Hart, Law, Liberty and Morality (1963) and P. Devlin, The 
Enforcement of Morals (1965) for the classic statements of their respective opinions. 
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personal is political and the political personal.” This, one of 
the major contributions of feminist thought and jurisprudence, has 
signalled the need and encouraged the demand for new ways of 
thinking and new ways of thinking about thinking.** Even a partial 
and fragmentary understanding of surrogacy, such as this present 
note, which ignores the implications of this new dynamic, will not 
capture the full complexities which surrogacy exposes. What Stuart 
Hall has identified as the key interpellative structure. of the 
Wolfenden regime, the respectable man, has as its counterpart in 
the Warnock Report and the ensuing surrogacy debates “decent 
and: family-loving people.”*” There is an irony in the way. in which 
the so-called “permissive” legislative response to prostitution 
‘according to the program loaded by the Wolfenden .Report is 
paralleled by the essentially “proscriptive” responses to what 
Andrea Dworkin: had called “reproductive prostitution.” The 
common denominator to both equations of social welfare is the 
concern to‘get it out of sight; off the streets of shame” and out of 
the ‘highways of commerce. That surrogacy has not yet been 
exhaustively proscribed, however, recalls Wolfenden’s view of the 
role of law: that there is a sphere, of civil life which is “in brief and 
crude terms, not the law’s ‘business.”*'' This epitomises the 
relationship between-law and morality which the “Private Ordering” 
approach to surrogate motherhood encapsulates. It’ typically 
constitutes a rationale for non-intervention, regarding prohibition 
or fegulation as‘ unenforceable. A variant on this theme, adopted 
by the Ontario Law Reform Commission, is that to make surrogacy 
illegal, as attempted in Victoria and proposed ‘by the Surrogac 
‘Arrangements (Amendment) Bill, would be dysfunctional: 
However, beliind these -decisions to régulate the practice of 
surrogacy, to prohibit it or to condone it as long as it remains 


53 See Catherine A. MacKinnon, “Feminism, Marxism, Method, and the State; Toward . 
Feminist Jurisprudence (1983) 8 Signs 635, 655. The development’ of these two 
fundamental insights in feminist thought by Robin Morgan (in her contribution to Robin 
Morgan, (ed.), Sisterhood is Powerful: An Anthology of Writings from the Women’s 
Liberation Movement (1970)) and Alice Rossi (in Alice S. Rossi (ed.), Essays~on Sex 
Equality by John Stuart Mill and Harriet Taylor Mill (1970)) are recaptured. in Dale 
Spender, For the Record: The Making and Meaning of Feminist Knowledge (1985), 
pp.69-80 and 107-118. Hester Eisenstein, Contemporary Feminist Thought (1984), p.131, 
suggests that the phrase “the personal is political” appeared first in Carol Hanisch’s 
article of that name in Jerome Agel (ed.), The Radical Therapist (1971), pp.152-157. 

56 For a fuller understanding of this point see the refererices to Spender and Eisenstein, 
supra, note 55 and to O’Donovan, supra, note 10. As Dale’ Spender has expressed it; 
“, , . feminism is the new social science.” ibid. at p.117. eae 

57 Peter Bruinvels, supra, note 6. , 

58 Andrea Dworkin, Right Wing Women: The Politics of Domesticated Females (1983), 
pp.181-194. ; E ‘ 

9 Wolfenden Report, supra note 51, p.87, §257, “... the fact is that prostitutes do 
parade themselves more habitually and openly than their prospective customers . . .” 

© David Amess, Official Report, House of Commons, Vol. 77, col. 46, “... the 
unacceptable face of capitalism ... achieves its ultimate meaning in the buying and 
selling of a human being . . .,” whereas surrogacy between sisters is “the least harmful of 
all,” Kenneth Clarke, supra, note 42. 

Supra, note 51. 
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relatively invisible, lies a theory about law itself and its proper role 
or limitations: “. . . legal non-intervention does not rule out other 
forms of social control. Theories about the limits of law may 
contain views about the suitability of other agencies to regulate 
activities labelled private.” Behind these pictures are theories 
about the nature of human behaviour and the proper ordering of 
society; what E. P. Thompson once called the moral economy.® 
Surrogacy does not presently offer fortunes (“for nine months’ 
work, 24 hours ʻa day, it comes out as £1 an hour.”™) Hence, it is 
unlikely that surrogate motherhood will render women sexually or 
economically independent of men.© Yet, it raises acutely the issue 
of the way in which our society values women’s work. It is a facet 
of the argument which broadens demands for equal pay for equal 
work into one-in which the issue “is not just one of paid work for 
women, but which work and what pay.”® As Kim-Cotton elegantly 
expresses it in her autobiographical account; “It wasn’t a case of 
having a baby for money, it was more a case of wanting a way to 
bring in some money that would also make me feel worthwhile.”® 


Echoes of the Surrogacy Story 


Surrogacy appears to challenge the notions of self and self- 
conception “which are constituted by our roles within the 
communities we inhabit.” Whether it does or not will depend on 
our: ‘experiences ,of the institutions of motherhood, and of 
fatherhood, of childbirth and bearing, of fertility and infertility and 
of. value and worthlessness. Reproductive technology has become 
the bureau de change of the moral economy. Surrogacy represents 
a challenge-to the way in which societies respond to the re- 
evaluation of the currency of personhood which technology has 
forced upon it. That response will help as understand the sort of 
people we say we want to be and want to become. 


DEREK MorGAN* 





® O'Donovan, supra, note 10, p.82. ; 

& “The Moral Economy of the English Crowd in the Eighteenth Century” (1971) 50 
Past and Present 76, 79. 

“ Cotton, supra note. 4, p.37. See also the challenging inventory drawn up by Amelia 
Cuckoo, “In the Event of A Child Prodigy . . .” The Guardian, January 26, 1985, p.7. 

6 Dworkin, supra, note 58, p.66. 

Spender (1985), supra, note 55, p.43. 

& Supra, note 4, p.37. 

8 O'Donovan, supra note 10, p.207. 

* Lecturer in Law, University college, Cardiff. 


NOTES OF CASES 


DEFECTIVE PRopuUcTS AND Economic Loss 


REcENT developments in the law of torts have highlighted the 
strengths and -weaknesses of judicial creativity. Our courts have 
shown an obvious concern for the practical consequences of their 
decisions, often expressly in terms of considerations of policy,. but 
they. have also felt the need to make clear their own limitations. 
Radical legal changes require the introduction of fresh concepts 
and new techniques, not to be found among the received ideas 
which form the raw material for common law development. Indeed, 
our courts have drawn back from innovation even under the aegis 
of established principle, where the changes involved might prove 
unmanageable for the haphazard opportunities for consolidation 
permitted by litigation. This hesitation, recently nowhere. more 
marked than in liability in negligence for pure economic loss, is 
` illustrated by the decision of the Court of Appeal in Muirhead v. 
Industrial Tank ‘Specialities Ltd.! 

The respondent, a wholesale fish Aechant; instructed the first 
defendants I.T.S. Ltd. (“the installers”) to construct. a series, of 
storage tanks suitable for-keeping lobsters bought in the ‘summer 
when cheap, alive until their value rose towards Christmas. .Within 
a few days- of operation, the electric motors which drove the water 
circulation pumps started to cut out, because, as.it was later 
established, the -French motors were unsuitable for the range of 
United. Kingdom voltage. Over the next year, despite frequent 
attempts to have the fault corrected, the respondent was unable to 
use the tanks normally and on one occasion lost his entire: ‘stock of 
lobsters. 

The installers had been supplied with the pumps by the second 
defendants, I.T.T. (U.K.) Ltd. (“the suppliers”) via a chain of 
three contracts. The latter had in turn commissioned the third 
defendants, Leroy Somer (U.K.) Ltd. (“the manufacturer”) to 
assemble them with motors made by Leroy-Somer’s French parent 
company. The respondent’s contractual remedy against the installer 
of the system proved worthless.as the company was in liquidation. 
He therefore sued the manufacturer in negligence.” 

Somewhat surprisingly, Kenneth Jones J. held the manufacturer 
not liable for the property damage which the fault had caused as it 
could not have foreseen the killing of his stock of lobsters. On the 
other hand, the learned judge considered that the respondent was 
entitled to recover compensation for what he treated as his purely 
economic.losses: the decision of the House of Lords in Junior 
Books miade clear that the foreseeable reliance of the user of a 


1 [1985] 3 All E.R. 705. 
2 His action against the supplier failed for want of negligence. 
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product on the manufacturer’s competence may establish a sufficient 
relationship of proximity for a duty of care to arise.? 

The Court of Appeal, however, took a fundamentally different 
view of the manufacturer’s liability. First, Robert Goff L.J., with 
whom Nourse and O’Connor L.JJ. concurred, distinguished Junior 
Books: the proximity between the parties there had been very 
close as it concerned the almost contractual relationship of a site- 
owner to his designated and specialist sub-contractors. Indeed, his 
Lordship considered that the sub-contractor had “assumed a direct 
responsibility to the building owner,” despite finding this “difficult 
to reconcile with the factual situation in that case, in which the 
parties had deliberately structured their contractual relationship in 
order to achieve the result that ... there should be no direct 
liability inter se.” The difficulties which he found in -interpreting 
Junior Books ultimately persuaded him that this decision was best 
treated as made on its own particular facts.* 

Moreover, Robert Goff L.J. obviously felt somewhat bemused 
by the concept of reliance, the importance of which in establishing 
liability for pure economic loss both Lords Fraser and Roskill had 
emphasised in Junior Books. Robert Goff L.J. distinguished 
between the reliance on the defendant’s skill or expertise which 
forms an element of liability both under section 14(3) of the Sale 
of Goods Act and for negligent misstatement, and the type of 
reliance which he considered was present in Junior Books. In the 
latter case, there existed only a “reliance by the plaintiff on the 
defendant to install a floor which was not defective.” Indeed, 
although he presumed that Lords Fraser and Roskill could have 
done so, he considered it difficult to distinguish this sort of reliance 
from the reliancé of every motorist on every other motorist in the 
vicinity to drive carefully. Robert Goff L.J. felt able himself to rely 
for his decision on the dictum of Lord Roskill in Junior Books to 
the effect that in the case of the ultimate consumer of goods 
offered for sale to the public “it is obvious that in truth the real 
reliance [is] upon the immediate vendor and not upon the 
manufacturer.” As there was no distinguishing feature of Muirhead’s 
case from this general position, a claim for economic loss must fail. 

With respect, the repeated assertion that a consumer’s reliance is 
only on his immediate vendor is surely open to challenge in the 
light of the modern practice of product marketing. The whole 
point of most advertising is to encourage consumer confidence in 
and loyalty to one manufacturer’s product over another’s. Where 
this is the case, a purchaser does not in any real sense rely on the 
skill of his immediate vendor, but on the manufacturer. 


3 Rather oddly, he considered that the respondent had relied on the appellant, despite 
the former thinking at the relevant time that, the motors were made by the installers. 

4 Citing in support Lord Fraser’s judgments in Junior Books itself, [1983] 1 A.C. 520, 
533, and in Candlewood Navigation Corp. v. Mitsui O.S.K. Lines Ltd. [1985] 3 W.L.R. ° 
381, 394. 

5 [1983] 1 A.C. 520, 547. 


May 1986] . NOTES: OF CASES 371 


Moreover, it is submitted that the lack.of factual reliance should: 
not necessarily conclude the issue of recovery for economic loss. 
“Reliance”. has been used in cases like Hedley-Byrne and Junior 
Books not merely as a justification for imposing liability but also as 
a means of limiting its ambit. In both situations, it ties liability to a 
limited class of persons, within a relationship which is not far from 
the contractual. However, there are other cases® where liability for 
pure economic loss has been imposed even without reliance by the: 
plaintiff on the defendant’s skill, as long as there is no risk of 
“liability in an indeterminate amount for an indeterminate time to 
an indeterminate class.””. The absence of reliance should not be 
permitted to rule out liability as long as the type or-extent of losses’ 
to be compensated can be controlled. is Sage E 
_ However, in the absence of reliance, Robert Goff L:J. considered 

that the limits of liability in negligence should be drawn at.the line 
between “pure” economic loss and losses consequential on damage 
to property.. This meant returning to what can be termed, with 
respect, the rather:mechanical approach to-controlling the ambit of. 
negligence found in the majority of the Court of Appeal in Spartan. 

Steel & Alloys Ltd. v. Martin & Co (Contractors) Ltd., rather than 
using the flexible. two-stage analysis suggested by Lord Wilberforce 
in Anns.? Robert Goff L.J. appeared unconcerned that this sharp 
distinction between damage to property and economic loss had 
been disapproved of as “somewhat artificial”: by. Lord Russell in 
Junior, Books. ‘ 

. Applying this. approach to the facts before them, the Court of 
Appeal, held: the manufacturer liable for the damage to. the 
respondent’s tobsters. “The true question . .. was simply whether 
damage of the relevant type..was reasonably foreseeable by the 
appellants, i.e. physical harm to fish stored in a tank at a fish farm 
through the cutting of electric motors.” Leroy Somer had known 

‘that their motors were being sold to fish farms and they, should 
have realised that the pumps would be used for the circulation of 
water in tanks where fish were kept. The . respondent could 
therefore recover for “the physical damage caused to his stock of 
lobsters, and of course any financial loss suffered by, the plaintiff in 
consequence of that physical damage.” a f 

_.The decision in, Muirhead underlines our courts’ reluctance to 
develop the potential of Junior Books. If pure economic loss may 
arguably be included within the tort. of negligence, vast areas of 
settled rules of liability (and more importantly non-liability) may 
be challenged or circumvented. In the eyes of the Court of 
Appeal, the resulting legal uncertainty is too high a price to pay 


© Ross v. Caunters [1980] Ch. 229, Ministry of Housing v. Sharp [1970] 2 Q.B. 223, 
Caltex Oil (1976) 136 C.L.R. 529. 

.1, Per Cardoza C.J., Ultramares Corp. v. Touche (1971) 255 N.Y. 170, 179. 

8 [1973] Q.B. 27. ng 

2 [1978] A:C. 728, 751-752. 

2° Cf. S. Whittaker, (1985) 48 M.L.R. 85. 
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for the “more just” solution of a handful of borderline cases. 
Better an ‘arbitrary but clear distinction than legal chaos.” 

Against this perhaps somewhat defeatist line of argument can be 
posed the experience of previous judicial development in other 
areas of the tort of negligence, for example, in liability for 
economic loss caused by a negligent misstatement. Moreover, as 
long as their creativity remains within the tradition of case-law 
reasoning, our courts should not fear that they are exceeding their 
proper responsibilities and usurping the role of Parliament. 
Formal distinctions between “considerations of principle” and 
“considerations of policy,” somewhat reminiscent of certain well- 
known American jurisprudential writings,” should not be permitted 
to inhibit useful changes for which Parliament has little time and, 
perhaps, less inclination. 

But what considerations ought ideally to be taken into account if 
recovery for economic loss were to be allowed against a 
manufacturer? First, the range of losses for which liability is to be 
imposed ought to be restricted. Pure economic loss is unfortunately 
often treated. as though it were a unitary category, whereas, at 
least in the product context, it may be divided so as to allow only 
some losses to be compensated. For example, where a product is . 
no longer fit for its purpose, its user may incur losses of repair or 
replacement. He may well also incur losses consequential on its 
defectiveness and some of these may be additional expenses (as 
with Muirhead’s increased labour costs), some may be the profits 
lost while the product malfunctions. A direct remedy for a product 
user against a manufacturer would be more attractive if it were 
limited to the cost of repairs or replacement. 

Secondly, perhaps a distinction ought to be drawn between the 
business and consumer users of products and a remedy restricted 
to the latter category. Unlike at least some business users, 
consumers are not'in a position to take out security (e.g. a 
performance bond). for the performance of their immediate vendor’s 
obligations. Similarly, even. if first party insurance for economic 
losses caused by a defective product is in theory available, it may 
prove hard and expensive to obtain. On the other hand, most 
manufacturers already carry product liability insurance and a 
restriction on the range of losses to be compensated to the costs of 
repair or replacement is likely to make any increase in premiums 
of marginal significance.” Businesses can be left either to look 
after themselves by taking security or insurance or to put their 
losses down to the rougher side of market life. 





1 See The Aliakmon [1985] 2 W.L.R. 289, esp. per Oliver L.J., and Amstrad 
Consumer Electric p.l.c. v. British Phonograph Industry Ltd, The Times October 29, 
1985. a 
2 Cf. McLoughlin v. O'Brian [1983] A.C. 410, 429-431 (noted, S. Lee, (1985) 101 
L.Q.R. 313). . 

133 Cf. P. J. Sherman, “The Pearson Report and Insurance” in D. K. Allen, C. J. 
Bourn and J. H. Holyoak (eds.), Accident Compensation after Pearson, pp.121, 131-132. 
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It is submitted that: the range of these considerations and the 
types of choices which need to be made in creating a manufacturer’s 
liability for the economic loss caused by his defective products 
make inappropriate judicial development of one of our present- 
legal techniques, whether-of tort or of contract.” -To attempt such 
a development would place on them too great a strain. And 
strained legal techniques tend to take their revenge by entailing 
undesirable-but “conceptually necessary” incidental effects: 

‘Unusually, however, legislative intervention may not now be an 
unrealistic suggestion. After séveral years of preparation, the EEC 
Council has agreed:on a harmonisation directivé on product 
liability. Although able to implement this directive by regulation 
under the European Communities Act 1972, the present government 
has indicated its ‘intention of introducing primary legislation. The 
Directive does not deal with liability for economic loss,” but the 
Parliamentary time which is envisaged may be used for the 
developments suggested above and the latter would harmonise well 
with its scheme. 

First, the Directive already restricts its liability for property 
damage to consumer users of consumer products; moreover, as 
long as liability were restricted both as to the class of plaintiff and 
type of loss, the Directive’s rule making ineffective attempted 
exemptions of liability would surely not be too hard on 
manufacturers.'® Secondly, liability under the Directive is not based 
on negligence, but is formally strict, .although ` with certain 
defences.” The recurring and difficult question as to what amounts 
to negligence where there is no element of danger to persons or 
property need not therefore arise. A similar issue ‘does arise, 
however, in the definition of a defective product outside situations 
of dangerousness. How can a product be held defective without 
reference to the contractual terms under which it was made, which 
are surely irrelevant to the producer’s liability. to corisumers?™ As 
the Directive concerns personal injury and property damage the 
definition of defectiveness refers initially to the safety which a 
person is entitled to expect, but Article 6 lists some of the 
considerations of. which account should be taken: “(a) , the 
presentation of the product; (b) the use to which it could reasonably 
be expected: that the product would be put; .(c) the time when the 


14 Cf. Lord Keith, Junior Books [1983] 1 A.C. 520, 537. 

15 §5/374/EEC, 

16 H.C.Debs. Vol. 991, col. 1195. 

17 Art. 9; sed quaere whether this text has altogether avoided the ambiguity as ‘regards 
economic loss for which an earlier draft (9427/79 Art. 6) was criticised by the House of 
Lords Select Committee on the E.C., Session 1979-80, 50th Report, pp.xiv—xv. 

18 Arts. 9, 12. 

9 Art. 1. It may be argued that the inclusion, at the option of the member state (Art. 
15), of the so-called “state of the art” defence in Art. 7(e) may diminish the practical 
difference between negligence and the Directive’s liability. 

2 Cf. Lords Keith and Brandon in Junior Books [1983] 1 A.C. 520, 537, 551~552, and 
Robert Goff L.J. in Muirhead at 716-727. 
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product was put into circulation.” These considerations, or similar 
ones, could be used to give content to the manufacturer’s liability” 
to his consumers, not based on negligence, but on the reasonable 
expectations of both parties. Account could be taken in a product’s 
“presentation” of its advertising as well as its packaging and 
labelling, a consideration mentioned earlier in terms of reliance. It 
is surely not too difficult a legal task to give content to the notion 
of a product not being reasonably fit for its usual purpose, even 
without reference to the contractual terms under which it was 
made, originally sold or finally delivered. 

It is to be hoped, therefore, that Parliament takes advantage of 
the opportunity afforded by the statutory implementation of the 
Directive to change the law in this related area of a manufacturer’s 
liability to consumers to pay for the repairs or replacement of his 
defective products. Certainly, if such a liability is considered 
desirable the consumer’s position should no longer be prejudiced 
by technical problems of contract or tort. 


SIMON WHITTAKER* 


MEDICAL Mores, JUDICIAL REVIEW AND THE LAST Days OF 
STEVE BIko 


In Veriava and others v. President, South African Medical and 
Dental Council and others! it was necessary for the South African 
Supreme Court inter alia to consider the position of the Medical 
Council in relation to the public interest and its duty in so far as 
improper and disgraceful conduct of practitioners is concerned; 
subjects of importance to all medical practitioners and lawyers with 
an interest in medical law and ethics. The case concerned the 
medical examination and treatment (or lack thereof) of the late 
Steve Biko, the South African black anti-apartheid activist, during 
his last and fatal detention by the security police in September 
1977. Two medical practitioners Drs. Lang and Tucker, employed 
by the South African Department of Health at Port Elizabeth, as a 
district surgeon and senior district surgeon respectively had been 
called in by the police to examine Mr. Biko who was suffering 
from serious brain injuries. In the course of their duties they were 
alleged to have committed various acts of improper and disgraceful 
medical conduct. Nearly eight years later in the Veriava case the 
court in the exercise of its review jurisdiction set aside a decision 
of the Medical Council to take no disciplinary action against the 
two doctors and further ordered the Council to institute such 
disciplinary action. As will be observed below, in arriving at its 


Ta, 


2 Liability under the Directive is imposed on the’ “producer,” who is defined in very 
broad terms and may be deemed to include a product’s importers and suppliers: Art. 3. 
It may be considered appropriate to limit liability for repairs or replacement to a more 
limited class of defendant. 

* Lecturer, Faculty of Laws, King’s College, London. 

1 1985 (2) S.A. 293 (T). 
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decision the Transvaal court side-stepped the distinction between 
appeal and review procedures, a serious obstacle to any progressive 
approach ‘to judicial control of administrative action in South 
Africa. 

Contemporary judicial review of administrative action in South 
Africa is reminiscent of the subject in pre-1950 England when the 
English court was fettered with the so-called “functional approach,” 
specific grounds of intervention and formalistic limited remedies: 
At that time error on the face of the record still remained in the 
limbo of forgotten remedies, the audi alteram partem rule was not 
available where the authority exercised a disciplinary or licensing 
authority and questions of fact and of law remained largely separate 
and distinct. The classic administrative law decisions which were to 
change the face of administrative law in England, including R. v. 
Northumberland Compensation Appeal Tribunal ex p. Shaw, Ridge 
v. Baldwin and ‘Anisminic were still to come. In order to appreciate 
the legal and moral issues facing the court in the Veriava case it 
will be appropriate to examine first, the events which led to the 
decision, secondly, the Veriava decision per se and finally, ‘the 
events which occurred after the Veriava decision. Sas * 


1. The Events Which Led to the Veriava Decision - 


During the early morning of September 7, 1977 while in custody of 
the security police at Port Elizabeth, Steve Biko sustained serious 
brain injuries. Later that morning he was examined by Dr. Lang a 
State-employed district surgeon who issued a certificate stating that 
he had found “no evidence of any abnormality or pathology on the 
detainee.” On the following day, September 8, Steve Biko was 
examined by Dr. Tucker the senior district surgeon together with 
Dr. Lang and subsequently by Dr. Hersch a specialist physician. 
According to the papers filed in the Veriava case? by September 8 
Steve Biko had been examined independently by Drs. Lang, 
Tucker and Hersch and the following indications of-brain injury or 
likely brain injury had been found: ; a 
(i) An unequivocal extensor plantar reflex on the left; 
(ii) An impaired level of consciousness, 
(iii) A weakness of the left leg and arm; - p 
(iv) The presence of red blood cells in his spinal fluid; 
(v) A substantial swelling of the lip and a superficial laceration 
on the inner aspect of the mucosal surface of his upper lip; 
(vi) A superficial bruise over the sternum; 
(vii) Ring-marks around both wrists; 
(viii) Oedema in both hands, feet and ankles; 
(ix) Ataxic gait‘and a pronounced limp; 
(x) Thick or slurred speech; 


2 Affidavit of Professor,Frances Ames, a neurologist at the University of Cape Town 
Medical School, pp.127-128. 
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(xi) Vague pains in the head and back; 

(xii) An element of echolalia; 

(xiii) The left knee reflex was unobtainable; 

(xiv) A possible discrepancy in relation to which arm was 

evidencing weakness; 

‘(xv) A bizarre result to a pin-prick test to which Biko had 

claimed to experience pain when the bed was pricked; 

(xvi) Third party reports that Biko at various times: 

had been unable or unwilling to speak; 

had refused food and had flung a plate off his bed; 

had not been using his limbs; 

had not been passing urine [when Mr. Biko was examined 
by Drs. Lang and Tucker on September 8 he was 
found lying naked and shackled in urine soaked 
blankets]; ‘ 

had got into a bath of water fully clothed; 

. had been found fully dressed lying in a bath without 

water. 

Despite these indications Mr. Biko received no medical treatment. 
It is relevant that the doctors had been alerted by the security 
police to the possibility that he was shamming. None the less 
certain of the indications above such as the extensor plantar reflex 
and the presence of red blood cells in the spinal fluid cannot be 
feigned. - 

On September 11 Steve Biko’s condition had deteriorated to the 
extent-that when he was examined by Dr. Tucker he was found to 
be hyperventilating and frothing at the mouth. Although there are 
suitable and well equipped provincial hospitals in Port Elizabeth 
the security police insisted on Mr. Biko being removed to a prison 
hospital. The nearest adequate prison hospital was in Pretoria 700 
miles away. Dr. Tucker authorised Steve Biko’s transportation to 
Pretoria in the back of a landrover. Later that day in a critical 
condition he was taken, unattended, in the back of the landrover 
to Pretoria. Steve Biko barely survived the journey but died on the 
day of his arrival in Pretoria. 

Evidence of some of the acts of improper and disgraceful conduct 
alleged against Drs. Lang and Tucker emerged during the State 
inquest into the death of Mr. Biko. Lack of space prevents the 
detailing of such evidence. It is appropriate, however, to record 
that Dr. Lang inter alia admitted that the certificate issued by him 
on September 7 was not correct as he had observed injuries on the 
body of the late Mr. Biko. He admitted also to making incorrect 
entries on Mr. Biko’s bed-letter.: His reasons for these incorrect 
statements are hardly convincing. The explanation given by Dr. 
Tucker for his having permitted the transportation of Steve Biko in 
such critical condition is indication of his part of the tragedy. He 
admitted that he had subordinated the interests of his patient .to 
that of the security police. During the inquest and subsequently, 


May 1986] NOTES OF CASES 377 


allegations of improper and disgraceful conduct were made against 
the physician Dr.: Hersch and a neuro-surgeon Mr. Keeley who 
had been consulted telephonically. No further comment will be 
made in this paper regarding them as the successful applicants in 
the Veriava case did not seek disciplinary action against them. 

During January 1978 complaints of improper.and disgraceful 
medical conduct against Drs. Lang and Tucker were lodged with 
the Medical Council by the magistrate who had presided: over the 
Biko inquest and by the Ombudsman of the South African Council 
of Churches. The doctors refused to submit explanations of their 
conduct and an inquiry committee was then appointed by the 
Medical Council to investigate the allegations and to ascertain 
whether any prima facie evidence of improper and disgraceful 
conduct existed. Surprisingly, the inquiry committee found no such 
evidence and recommended to the Medical Council that no. further 
action be taken against the doctors. In June 1980 despite ‘strong 
‘opposition by certain of its members the Medical Council, by a 
majority of 18 to nine, adopted the resolution proposed by the 
inquiry committee. 

During February 1982 two further complaints of improper and 
disgraceful conduct arising out of the death of Steve Biko against 
Drs. Lang and Tucker were lodged with the Medical Council. The 
first of these complaints was presented by a group of medical 
practitioners and well-known academic members of the. profession 
and the second by a number of practitioners belonging to a 
voluntary association of black medical practitioners and medically 
related professionals. The charges contained in the complaints 
were clearly specified, fully detailed and well motivated. Both sets 
of complainants went to pains to point out to the Medical Council 
that these complaints should not be regarded as an attempt to have 
its previous decision rescinded nor should they be regarded as 
forms of appeal against that decision. They urged that these 
complaints .be regarded as separate and distinct from those 
previously lodged. It is highly relevant too that the new complaints 
were supported by documentation and details of material evidence 
contained in affidavits that were not previously before the Medical 
Council. 

The inquiry committee was re-established. Before examining the 
evidence it corresponded with all parties concerned to learn 
whether they wished to add to the evidence before it. Drs. Lang 
and Tucker again offered no explanation as to’ their conduct. 
During March 1983 the inquiry committee came to the conclusion 
that, 

“, . . all material evidence which has been submitted in support 

of the present complaint had . . . been considered (previously 
by the inquiry committee and ‘by the Medical Council) . 

and that no new material evidence had. emerged such as 

warranted the recission of the Council’s previous resolution.” 


3 Veriava, note 1 above, p.302. 
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The inquiry committee once again resolved that no further action 
be taken against the doctors. At its meeting to consider the 
resolution the Medical Council, after some argument had taken 
place between its members, confirmed the resolution to take no 
further action. 

It is against this background that the Veriava decision will be 
examined. Before so doing the moral aspect of the events resulting 
in the tragic death of Steve Biko and the much criticised inquest 
decision, which absolved the authorities from any blame* must be 
borne in mind. Many persons in South Africa considered the whole 
matter reprehensible and a stain on the administration of justice. 
The failure by the Medical Council to take action against the 
doctors, who on their own admission during the inquest proceedings 
had behaved improperly and disgracefully, exacerbated a situation 
which was hardly mitigated by a substantial award of damages to 
the Biko family by the Government. 


2. The Veriava Case 


During November 1984 certain medical practitioners and academics 
representing the latest groups of complainants instituted review 
proceedings in the Supreme Court seeking the setting aside of the 
last decision of the Medical Council and an order directing 
disciplinary action against Drs. Lang and Tucker. It is relevant, as 
indicated below that there is no appeal against a decision of the 
Medical Council. 

While the remedies of appeal and review in South African law 
both present an aggrieved party the opportunity of a redetermination 
of an offending decision (of a court of law or of an administrative 
(or like) authority), it is the major differences between these 
remedies that are essential to this paper. First, an appeal is 
concerned with the substantive correctness of the decision a quo. 
In other words an appeal court will consider the merits of the case, 
i.e. the facts and the law relevant to the facts leading to the 
decision. The essential character of an appeal concerns the 
correctness of the decision, whereas review proceedings are 
concerned only with the validity of the decision a quo.° Review is 
accordingly a narrower remedy than appeal. Secondly, grounds of 
appeal largely concern errors of fact and of law which lead to the 
offending decision.” As the remedy of review concerns the validity 
of the decision and not its correctness, the court will not intervene 
unless a judicially recognised irregularity affecting the validity of 
the decision has been committed by the authority a wm; 8 A 


4 The Times, December 9, 1977. 

5 Gabb and Fraser v. Greenshields (1896) B S.C. 466, 469. 

6 Changuion v. Secretary of State for the Interior 1971 (1) S.A. 1 (AD). 

7 Commercial Staffs (Cape) v. Minister for Labour 1946 C.P.D. 632, 638-641. 
8 Harnaker v. Minister for the Interior 1965 (1) S.A. 371 (C), 377. 
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mistake of law or of fact is not a recognised irregularity and 
therefore not justiciable by a review court, subject to the mistake 
being made bona fide by the authority concerned in the due and 
proper performance of its functions and that such mistake does not 
go to its jurisdiction.’ In other words an authority (whose decision 
is not subject to an appeal) may bona-fide err in making.a decision 
subject to such error being within its jurisdiction. Thirdly, appeal 
procedure in South African law is not as of right. An appeal is 
available only if statutory provision authorises such remedy. Except 
where the court’s jurisdiction is ousted by legislation’ a party 
aggrieved by an administrative decision may institute review 
proceedings in the Supreme Court—such review powers (common 
law review) being an important element of the court’s inherent 
jurisdiction." 

In Veriava the court, per Boshoff J.P., found that on the facts 
there was prima facie evidence of improper and disgraceful conduct 
on the part of the doctors. Holding that the inquiry committee is 
obliged to set disciplinary proceedings into operation where such 
prima facie evidence exists, the court found that the committee had 
misdirected itself as to the charges and complaints before it, as had 
the Medical Council. Accordingly the court set aside the latest 
resolution and ordered the inquiry committee to launch the 
disciplinary hearing. 

Effectively the court, in the exercise of its review powers, had 
concerned itself not with the validity of the decision but with its 
correctness. It had examined the merits of the decision and had 
substituted its decision for that of the committee (and the Medical 
Council). The court had taken the unprecedented step of functioning 
as a court of appeal when seised with an application for review. In 
so doing the court appears to have flown in the face of existing 
formalistic precedents, but no complaints appear to have been 
recorded against this unusual and perhaps seminal decision. In the 
light of the unfortunate background to the case it is likely that few, 
if any, lawyers will criticise the decision. On the other hand, it is 
difficult to conject whether this broad-based approach to review 
will be followed in future cases. 

Lack of space also prevents any detailed consideration of the 
following two collateral aspects of the Veriava decision which are 
difficult to avoid. First, has the court in Veriava not imposed its 
own moral standards upon an exclusive and select profession, 
which in the final analysis is the best arbiter as to what constitutes 
improper and disgraceful medical conduct for the purpose of a 
disciplinary action against its own members? On the other hand 
while little criticism may be directed at the court in regard to the 





9 e.g. South African Railways v. Swanepoel 1933 A.D. 370, 378. 

10 Cf. Union Government v. Fakir 1923 A.D. 466, 469-470. 

11 Johannesburg Consolidated Investment Co. v. Johannesburg Town Council 1903 T.S. 
111, 114. 
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particular facts of this case, has the court not set a dangerous 
precedent? Secondly, a disciplinary hearing of the Medical Council 
has been regarded as being a quasi-criminal trial. This is 
substantiated by previous cases in which the court has set aside 
such disciplinary trial convictions against medical practitioners on 
an insufficiency of evidence necessary to support a conviction.” 
The question accordingly arises whether the court enjoys the power 
to order the Medical Council to institute what is tantamount to a 
criminal prosecution, while it enjoys no such power over the State 
prosecution office (in South Africa, the Attorney-General). The 
latter may decline to prosecute any offender despite being in 
possession of proof positive as to the commission of an offence and 
such decisions, as in English law, are not justiciable before the 
court. 

It remains to set out the approach by the court in Veriava 
towards the Medical Council vis-à-vis the public interest. Citing 
General Council of Medical Education and Registration of the 
United Kingdom v. Spackman*® with approval the court found the 
Medical Council to be, 

“.. . a statutory custos morum of the medical profession, the 
guardian of the prestige, status and dignity of the profession 
and the public interest, in so far as members of the public are 
affected by the conduct of members of the profession to whom 
they had stood in a professional relationship (Veriava at 3074- 
B) . . . To render this power effective, it is within the exclusive 
province and jurisdiction of the council to register and 
deregister medical practitioners and to take disciplinary steps 
against them on receipt of complaints of professional misconduct 
or improper or disgraceful conduct (at 31la-s) ... If such 
complaints go unheeded one of the main and important objects 
of the Act will be defeated or rendered nugatory and the 
medical profession and public interests in so far as members of 
the pune are affected by such conduct will go unprotected (at 
311D).” 


3. After the Veriava Decision 


In compliance with the Veriava decision the Medical Council 
instituted disciplinary proceedings against Drs. Lang and Tucker. 
The disciplinary court was made up of five senior medical 
practitioners including the President of the Council. A former 
judge of appeal was appointed to assist the court in regard to 
matters of law. Each of the accused doctors was charged with 
numerous acts of improper and disgraceful conduct which were 
alleged to have been committed in regard to the late Steve Biko 
during the period September 7-11, 1977. Both Drs. Lang and 
Tucker were found guilty: Dr. Lang of six detailed counts, including 


12 See, inter alia, SA Medical and Dental Council v. Lipron 1949 (3) S.A. 277 (AD). 
3 [1943] 2 AIL E.R. 337 (HLL). 


May 1986] NOTES OF CASES . 381 


the falsification of the medical certificate and bed-letter; Dr. Tucker 
of 31 detailed counts, including serious acts of medical negligence 
and his improper authorisation of the journey to Pretoria. While 
any mitigating circumstances taken into account by the disciplinary 
court were not disclosed, nevertheless the two doctors must have 
been under a great deal of strain with the sword of retribution and 
shame for their part in the death of Steve Biko hanging over their 
heads for eight years. During that period they were subject to the 
series of investigations by the Medical Council, two Supreme Court 
cases and the much criticised inquest proceedings. None the less 
the sentences recommended by the disciplinary court left many 
persons with a sense of shock. It was almost as if the doctors had 
committed excusable technical offences. Dr. Lang was reprimanded 
and cautioned while Dr. Tucker was suspended from practice for a 
period of three months, which suspension was in turn suspended 
for a period of two years subject to his not being found guilty of 
any further offence by the Medical Council. In other words, apart 
from the disciplinary court recording its disapproval of their 
conduct, no punishment was proposed against either doctor.” 

In terms of the relevant legislation regarding proposed penalties 
by a disciplinary court, all penalties other than a reprimand and/or 
caution (which takes immediate effect) are to be confirmed by the 
Medical Council.5 At a special meeting of the Council during 
October 1985 the suspended sentence recommended for Dr. Tucker 
was rejected. The Medical Council, in what may be regarded as a 
final act of conscience, struck Dr. Tucker from the roll of 
practitioners. Despite his improper and disgraceful medical conduct 
Dr. Lang remains a member of an honourable profession. For its 
part the Medical Council, the custos morum of that honourable 
profession, has not emerged unscathed’ from the tragic death in 
detention of Steve Biko. 

JeRoLp Tairz* 


uy 


MITIGATION AND REFUSAL OF MEDICAL TREATMENT AGAIN 


THE Supreme Court of Canada has now added in Janiak v. 
Ippolito’ a contribution to the growing body of authority from 
Australia, the United Kingdom and the West Indies? on the 
problems raised by a plaintiff’s failure to mitigate in a personal 
injury case when he unreasonably refuses medical treatment. Whilst 
the Supreme Court explored almost every aspect of this topic, the 
issue on which that Court and the court below carried discussion 


14 See The Times, July 6, 1985. 

15 5.42 read with s. 11(5) of the Medical Dental and Supplementary Health Service 
Professions Act, 56 of 1974. 

* Visiting Fellow, Green College, Oxford. 

1 (1985) 16 D.LR. (4th) 1. 

2 See (1983) 3 L.S. 50 and (1983) 46 M.L.R. 754 by the present writer and ibid. p.758 
by McGregor. 
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forward most significantly was on the question whether, when a 
plaintiff has failed to mitigate by unreasonably refusing treatment, 
he is still entitled to damages in respect of a proven chance that 
the treatment, even if it had been accepted, would not have 
succeeded. 

In Janiak v. Ippolito the plaintiff was recommended a disc fusion 
operation with a 70 per cent. chance of success, but developed an 
intense fear of surgery and refused to undergo the operation unless 
he was given a guarantee of complete success. As his doctors 
would not to give this, he did not accept treatment and remained 
disabled and unemployed. At first instance this was held 
unreasonable,’ damages being assessed to when he might have 
resumed work had the operation been successful. 

On appeal the Ontario Court of Appeal held by a majority that 
he was also entitled to damages in respect of the 30 per cent. 
chance that the operation might not have succeeded.‘ The dissenting 
judge, MacKinnon A.C.J.O., basing his opinion on the English 
Workmen’s Compensation and tort cases, thought that this chance 
should only be taken into account in assessing the reasonableness 
of the refusal and not again in assessing damages, because it was 
“inconsistent to hold that on the balance of probabilities the 
operation would have been successful, but nevertheless award 
damages on the basis that there was a possibility of failure.”° Blair 
J.A. (with whom Goodman J.A. agreed) on the other hand 
thought that the United Kingdom courts had been guided by 
industrial and social policy, that is to say the checking of 
malingering and the imposition of “a salutary discipline” on 
workmen rather than by the ordinary rules for the assessment of 
damages, and a further explanation in terms of causation had been 
forcefully criticised by Lord Wright in Steele v. George. The 
English common law cases of Morgan v. Wallis’ and McAuley v. 
London Transport® had, however, made small allowances in 
damages for the possibility of continuing residual disability if the 
operations had been successfully undergone and, though Blair J.A. 
conceded that no English court had made any award for possible 
loss of future earnings, it seemed open to question whether in the 
light of these two cases English courts would not now be prepared 
to recognise the far greater impact on both future earnings and 
general damages of a 30 per cent. possibility of continuing 


3 As to the requirement of such a guarantee being unreasonable see, e.g., Morgan v. 
Wallis [1974] 1 Lloyd’s Rep. 165, 173 and Polidori v. Staker (1973) 6 S.A.S.R. 273. 

4 (1982) 126 D.L.R. (3d) 623. 

5 See, e.g. Marcroft v. Scruttons [1954] 1 Lloyd’s Rep. 395 where Jones J. is cited at 
p.400 as considering success to be speculative but no allowance was made for this. Also 
Morgan v. Wallis, supra note 3 at p.172. . 

$ {1942 A.C. 503 but see Hart and Honoré, Causation in the Law (2nd ed.), pp.359- 

62. f 
7 Supra note 3 at p.173. 
8 [1957] 2 Lloyd’s Rep. 500, 503 (Pearson J.). 
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disability.” Blair J.A. also pointed out that Canadian authority held 
that when the trial took place before treatment was carried out, 
allowance was to be made for the possibility of failure’°; and that 
when treatment was accepted but not properly followed by the 
plaintiff, again he was not wholly deprived of damages." Australian 
and American courts did not apply a total bar on recovery, and the 
“all or nothing” approach of the English cases was not consistent 
with general rules for mitigation, since failure to mitigate did not 
bar the remedy but merely reduced damages. ‘ 

This majority judgment was upheld by the Supreme Court where 
Wilson J., delivering the judgment of the court, dealt with a 
number of further issues. She accepted that the “thin skull rule” 
applied: to pre-existing psychological infirmities but not to anxieties 
such as the plaintiffs which arose only after the tort. She also 
thought that only pre-existing mental infirmities which deprived the 
plaintiff of rational choice excused failure to mitigate, since she 
stressed that “non-pathological but distinctive attributes of. the 
plaintiff's personality”.were to be ignored in favour of an objective 
assessment of reasonableness. Also, relying on Canadian and 
Australian authorities, she disapproved of Selvanayagam v. 
University of the West Indies" in so far as it held that the burden of 
proof of reasonableness should be upon the plaintiff rather than 
the burden of proving unreasonableness be on the defendant. 

On. compensation for the possibility of failure of treatment 
Wilson J., like Blair J.A. in the court below, did not think that 
causal analysis was helpful and said there was a paucity of 
authority. Relying in part on Jenkins L.J. in McAuley v. London 
Transport when he spoke of damages after unreasonable refusal of 
treatment being assessed as if the plaintiff had undergone the 
operation “and secured the degree of recovery to be expected from 
it,”!5 in part on Australian authority’ and in part on Lord Diplock 


° There is an appreciable difference between awarding damages for a chance of 
imperfection in a successful operation and for a substantial chance of total failure of an 
operation. 

10 Schrump v. Koot (1977) 82 D.L.R. (3d.) 553. 

11 Curliss v. Bolton lis7s 1 D.L.R. 722; Payne v. Hillcrest (1979) 21 Nfld & P.E.I.R. 
520; Hayden v. Klaus [1975] W.W.D. 78. 

12 She criticised Marcroft v. Scruttons, supra note 5, on this point but thought it had 
been appreciated in Morgan v. Wallis, supra note 3. She did not mention a post-tort 
anxiety state caused by the tort which Gobbo J. in Glavonjic v. Foster [1979] V.R. 539 
said would excuse mitigation. F 

13 This accords with the English workmen’s compensation cases (except Lord Wright in 
Steele v. George supra note 6 at pp.503-504) and with Marcroft v. Scruttons supra note 5 
but is in conflict with recent Australian cases such as Glavonjic v. Foster supra note 12 
and Karabotsos v. Plastex [1981] V.R. 675 which prescribe what has been described as 
“an acceptable compromise” (Fleming, Torts (6th ed.), pp.226-227) under which some 
personal factors may be taken into account. Wilson J. did say at pp.13-14 that risk, 
benefit and gravity should be taken into account and a plaintiff following one of 
conflicting medical opinions would not be unreasonable. This also accords with English 
authority. See McAuley v. London Transport supra note 8. 

14 [1983] 1 W.L.R. 584. See (1983) 46 M.L.R. 754 and 758. 

15 See the contrary interpretation of this by MacKinnon A.C.J.O. in (1982) 126 
D.L.R. (3d) at p.629. 

16 Newell v. Lucas [1964-5] N.S.W.R. 1597; Plenty v. Argus [1975] W.A.R. 155, 159. 
Fleming, Torts (6th ed.), p.226. 
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in Mallett v. McMonagle” where he explained that in dealing with 
past fact an account based on the greater weight of probability was 
treated as certain by a court whereas in dealing with speculative 
future matters the court had to make the best estimate it could and 
reflect the chances in the damages, Wilson J. was prepared to 
compensate the plaintiff for the chance of failure, saying that the 
Court would not punish a man for not undergoing surgery by 
applying a stricter than normal measure of damages. Moreover the 
Court was not deterred by the suggestion that the plaintiff might 
be over-compensated if he were awarded damages for the chance 
of failure and then underwent treatment with complete success. 
This would be a minor product of the “once and for all” approach 
to damages and if the plaintiff did decide to undergo surgery he 
would still face the 30 per cent. chance of failure. This seems to 
answer the objection of Mackinnon A.C.J.O. that it was inconsistent 
to take account of the chance of failure both in assessing 
reasonableness of refusal and in assessing damages, since Mallett v. 
McMonagle indicates that past and future call for different 
treatment, and the objection of over-compensation is also met. 

The judgments in Janiak thus focus on an aspect of mitigation 
where English authority, in the shadow of Workmen’s Compen- 
sation, seems to have fallen out of line in a number of respects 
with developments elsewhere. 

If Janiak adds to “the prize winners in the forensic lottery,” this 
may well be offset by the fact that, as doctors never give unqualified 
guarantees of success, some damages could be given in almost all 
cases of refusal of treatment and the courts may therefore be 
readier to hold that refusals now regarded as reasonable are 
unreasonable and only require compensation for the risk of failure. 
Damages under Janiak are likely to be small, since if there was a 
very substantial risk of failure the refusal would be treated as 
reasonable," and hence are unlikely to tempt plaintiffs to refuse 
treatment. More fundamentally it has been seriously questioned 
whether any good is done by using mitigation to induce plaintiffs 
suffering from phobias to accept treatment.!? Whilst it seems 
unlikely that this aspect of mitigation will be wholly abrogated, 


1 [1970] A.C. 166, 176. Also Lord Reid in Davies v. Taylor [1974] A.C. 207, 212-213 
on evaluating a chance. See now Hotson v. Fitzgerald [1985] 1 W.L.R. 1036 where these 
authorities were relied on by a plaintiff who successfully claimed for the loss of a 25% 
chance of full recovery through the defendants’ negligent delay in providing treatment. 
But see Browne J. in Morgan v. Wallis supra note 3 at p.172. 

18 Given that the standard of reasonableness should not be too high (Fleming, Torts 
(6th ed.), p.226) it may be wondered if in Janiak it was not harsh to assume that the 
plaintiff should undergo a spinal operation with a one in three chance of failure. 

1 Atiyah, Accidents, Compensation and the Law (3rd ed.), p.567. This is a work both 
strongly opposed to extension of tort damages and well aware of the problem of 
malingering. See pp.203-204 and pp.421-423. But see McGregor on Damages (14th ed.), 


pp.63-64. 
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adoption of Janiak would certainly permit a less harsh operation of 
the present rules and allow the courts to locate the limits of the 
reasonable more satisfactorily than Workmen’s Compensation cases 
would suggest. 


A. H. Hupson* 


PUTTING THE RECORD STRAIGHT 


DurincG the past five years the United Kingdom record industry 
claims to have suffered a decline in markets and employment levels 
of over 25 per cent.! This trend, it says, is increasing and is 
attributable almost entirely to home taping. ee 

The source of the record industry’s dissatisfaction is somewhat 
ironic: it is the very communications technology which it now 
claims threatens its survival upon which its success has fed in the 
past and will continue to depend in future. Whereas the size and 
expense of sophisticated copying machines traditionally made them 
the exclusive preserve of commercial producers (both legitimate 
and pirate), dramatic reductions in both those factors have made 
them available to the general public with entirely predictable 
results.? Thus when Amstrad promotional literature referred 
expressly to the possibility of making “a copy of your favourite 
cassette” at twice normal speed in nation-wide advertising for three 
new machines, the record companies ‘were greatly alarmed. 

It was not the. first time such machines had been marketed: in 
1982 the Japanese company Aiwa had introduced to the United 
Kingdom a machine capable of copying not only at four times 
normal speed but also both sides of the tape simultaneously. 
However, Aiwa succumbed to pressure from the record industry 
and withdrew their machines ‘from the market early in 1984; 
Amstrad proved a very -different opponent. A United Kingdom 
company with a large share of the audio hardware market, Amstrad 
is known for its confident marketing style. After taking legal 
advice, the company included, in small print, a copyright warning? 
in its advertisements and when the British Phonographic Industries* 
alleged. that this advertising and marketing were unlawful, made a 
pre-emptive strike by serving a writ seeking a declaration that it 


* Professor, Faculty of Law, University of Liverpool. 

1 See “Private Copying of Sound and Visual Recording in the EEC”—a Study by 
Gillian Davies, Associate Director General, I.F.P.1., for the EEC Cultural Sector. 

2 Most people are only prevented from home-copying by lack of opportunity. This 
assumption was borne out by the result of a survey of computer users carried by the May 
1985 edition of Personal Computer World, which was part of an analysis of the relative 
effectiveness of legal, economic and technical deterrents against home copying by Ian and 
Anne Staines, partly funded by the Department of Trade and Industry. . i 

3 «N.B. The recording and playback of certain material may only be possible by 
permission. Please refer to the Copyright Act 1956, The Performers Protection Acts, 
1958-1972.” - 

4 The British Phonographic Industries Ltd. represents the interests of the larger record 
companies in the U.K. ` 
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had not, “... by advertising or offering for sale or selling or 
supplying their audio system . . . acted unlawfully . . .”5 The result 
is one which the record, electronics and blank tape industries are 
all claiming as a victory: although cleared of any civil liability, 
Amstrad was denied its declaration in view of possible criminality. 

B.P.I.’s response to the Amstrad writ was to commence a 
parallel action against Amstrad for infringement or incitement to 
infringe copyright. When Amstrad obtained an order to have its 
action tried first, B.P.I. changed tactics, put its own suit on ice 
and pleaded a positive case in defending its original allegations. Of 
the issues raised in B.P.I.’s defence two were crucial: whether 
Amstrad had (a) “authorised” or (b) “incited” others to reproduce 
copyright works without licence.’ At first instance Whitford. J. 
ruled that Amstrad could not rely on a rebuttable presumption of 
innocence: if Amstrad wanted a declaration that what it had done 
was lawful, it must prove it. This was fatal to Amstrad’s case since 
it tendered no oral evidence to refute the inference drawn by the 
judge from its advertising that B.P.I. were justified in alleging 
“authorisation.” Amstrad clearly “hoped to encourage members of 
the public to buy so that they could copy their favourite cassettes”; 
by selling its apparatus it was intentionally placing in the hands of 
a purchaser a facility which it must have known was inevitably 
going to be used for the purposes of infringement. Although it may 
not have “sanctioned” infringing use, it obviously intended that it 
should take place. As for the copyright warning notice, it was in 
type so insignificant that it was clearly not intended to be taken 
seriously. The average viewer would be able neither to see nor to 
understand it; it was “terse, unenlightening and inconspicuous,” 
according to Slade L.J. 

B.P.I. introduced two new submissions before the Court of 
Appeal. First that the ordinary “home copier” would be guilty of a 
criminal offence’; secondly that Amstrad, by its form of 





5 In the course of their appeal, they amended their prayer for a declaration that they 
were “entitled to offer for sale and to sell . . . their audio equipment . . . and to use and 
publish their promotional . . . materials.” 

6 Amstrad Consumer Electronics plc. v. British Phonographic Industries Ltd. The Times 
July 2, 1985; Oct. 20, 1985 (C.A.). 

7 B.P.I. also alleged that Amstrad were liable (c) as accessories before the event or 
joint tortfeasors—C.A. held they were not party to any infringement, or acting in concert 
with any infringer and were therefore not guilty of any infringement themselves. See 
infra note 9; (d) in negligence, for failing to take reasonable care to ensure that relevant 
copyrights were not widely and habitually infringed by use of their machines—C.A. 
dismissed the suggestion: insufficient degree of proximity or reliance to give rise to such a 
duty: Muirhead v. Industrial Tanks Specialities [1985] 3 All E.R. 705; (e) in equity to 
cooperate with copyright owners in tracing purchasers guilty of infringement—C.A. 
dismissed suggestion and distinguished Norwich Pharmacal v. Customs & Excise [1974] 
A.C. 133: Amstrad would not necessarily know which purchasers had infringed copyright. 

2 Dyson v. Attorney-General [1911] 1 K.B. 410; Guaranty Trust Co. of New York v. 
Hannay & Co. [1915] 2 K.B. 536; Wallersteiner v. Moir [1974] 1 W.L.R. 991. Confirmed 
by C.A. in Amstrad, per Lawton L.J. 

? Under s.21(3) Copyright Act 1956: “Any person who at a time when copyright 
subsists in a work makes or has in his possession a plate knowing that it is to be used for 
making infringing copies of the work shall be guilty of an offence under this section.” A 
cassette is a “matrix” and thus a “plate”: s.18(3). 
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advertisement and marketing were inciting the commission of 
criminal offences of that nature. i 

The Court of Appeal overruled Whitford J.’s finding of civil 
liability. “Knowledge” and “intention” were insufficient to prove 
either an infringement” or its authorisation by Amstrad. They may 
have “condoned” infringement, but only a person in control of the 
relevant actions of members of the public could “authorise.” 
Once Amstrad sold their equipment, they had no such control. 
This left the allegation of “incitement.” Whilst prepared “to assume 
without deciding” that a distinct tort of this nature did exist, the 
court would not accept that an incitement addressed merely to the 
world at large would give rise to civil liability if a member of the 
public infringed copyright in response. Criminal liability was a 
different matter. It‘ was “at least strongly arguable,” even 
“probable,” that home copying was a criminal offence. Amstrad 
might be guilty of the common law offence of incitement, that is, 
of counselling, procuring or commanding the commission of the 
crime, whether or not the crime was actually committed. 

If this is a victory for B.P.I. it is hollow. It would be impossible 
to prove that the statutory offence had actually taken place, and a 
fortiori that the supplier of the equipment was guilty of inciting as 
an accessory. The common law offence requires a “suggestion, 
proposal, persuasion or inducement.”’ Indeed, home copying is 
arguably such a widely accepted practice that it needs no 
encouragement or persuasion. All the supplier is providing is the 
means: the idea is nowadays culturally ingrained.’ Implicit in the 
Court of Appeal’s finding on negligence is the assumption that any 
“suggestion” Amstrad might make to purchasers would not be 
terribly influential. As Lawton L.J. said, “Amstrad market machines 
which can be, and are, used for lawful purposes. What purchasers 
do with the machines is outside Amstrad’s control.” 

The B.P.I. tacitly accept this fact. Hence their anxiety to see a 
“royalty levy” imposed on sales of blank cassette tapes’ as a more 
convenient alternative to an impossible attempt to enforce statutory 
rights to prohibit copying which are plainly unenforceable. In 
recent years, the B.P.I. have changed emphasis in the arguments 
put forward to justify their stance. The simple argument that 


10 Townsend v. Haworth & anr. (1879) 48 L.J. (N.S.) Ch. 770, Dunlop Pneumatic Tyre 
Co. Ltd. v. Moseley & Sons Ltd. (1904) R.P.C. 53. 

1 Vigneux v. Canadian Performing Rights Society Ltd. [1945] A.C. 108; CBS Inc. v. 
Ames Records [1982] Ch. 91; Moorhouse v. University of NSW [1976] R.P.C. 15 
distinguished. 

12 Invicta Plastics Ltd. & anr. v. Clare [1976] R.T.R. 251. That a “deliberate persuasion 
or encouragement” is necessary was emphasised by the C.A. in Fitzmaurice [1983] 2 
W.L.R. 227. See Buxton (1969) 85 L.Q.R. 252 at 256. 

13 Cf. the device in Invicta Plastics which could detect police radar traps. The supplier 
would arguably be far more likely to initiate the idea of contravening s.1(1) Wireless 
Telegraphy Act 1949. Also, there was no other real reason for purchasing it. 

14 Green Paper “Recording and Rental of Audio and Video Copyright Material” 
Cmnd. 9445, 1985. 
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“copies represent lost sales” is played down” in favour of a more 
complex one based on figures obtained through “market research.”?° 
These figures claim to show that since the British public actually 
pays £69 million per annum to take unauthorised copies at home, it 
values “the right to do so” at this amount, and that it would 
therefore be reasonable to suggest that it pays another £69 million 
to the rights owners. This is utter nonsense. The British public is 
only paying £69 million” to take copies because it cannot be done 
any more cheaply given the cost of equipment and blank tape. It is 
as likely to value such a “right” at zero as at £69 million. The new 
emphasis only serves to confuse the real issue.’* The record 
industry has legitimate “rights” to enforce against commercial 
pirates. That is the context in which the criminal provisions of the 
Copyright Act should be kept. What it describes as “enforcing its 
rights” against home copyists, on the other hand, any other 
industry would describe as “maximising its profits. 19) That is the 
record industry’s problem. It is not one to be solved by penalising 
every other interest in the market, and certainly not by means of 
the criminal law. 


ANNE STAINES* 


15 It is still heard in the computer industry. Such claims are impossible to verify and 
subject to wild variations, e.g. two estimates in the computer industry published in the 
same week in 1984 varied by £125m. 

16 See the B.P.I.’s leaflet “Home Taping Legislation.” 

17 Or however much they are paying: this figure is based on too many assumptions to 
be more than indicative of a trend. 

18 There is a great deal of assumption—even by the C.A. in Amstrad that the record 
industry is suffering “huge losses” but still no proof. 

19 There are drawbacks in any marketing strategy. If the record industry chooses to 
promote “pop” records by extensive play on Radio One, should they be surprised by 
massive off-air home taping? Off-air taping is said to account for 40 per cent. of home 
taping—see Gillian Davies op. cit. supra note 1. 

* Faculty of Professional Studies, Newcastle upon Tyne Polytechnic. 


REVIEW ARTICLE 


LAW AND PSYCHIATRY: IS THE CONFLICT MORE 
APPARENT THAN REAL? 


Law AND PSYCHIATRY: RETHINKING THE RELATIONSHIP. By MICHAEL 
S. Moore. [Cambridge: Cambridge University Press. 1984. 527 
pp. Price £35-00 hardcover. £11-95 paperback. ] 


Tue relationship between lawyers and psychiatrists has ranged from uneasy 
compromise through mutual suspicion to bitter resentment and open 
attack. The difficulties facing psychiatric’ expertise in legal contexts are 
usually put-down ultimately to irreconcilable differences in the explanatory 
frameworks of the two disciplines. In brief, psychiatry: prefers to explain 
human behaviour in mechanistic terms; the law’ in voluntarist terms. 
-Procedures and institutions for embodying psychiatric expertise in legal 
decisions have evolved such that most of the time these differences do not 
create obvious problems. But from time to time they become highly 
visible. The difficulties have recently been illuminatingly analysed by 
Roger: Smith,! who describes the insanity defence (or plea of diminished 
responsibility) as, 


“an occasion when two extremely powerful institutions promote 
alternative accounts of the same event ... and it may make these 
alternatives extremely public. The result is obviously embarrassing, 
though primarily to medicine, since, so to speak, the psychiatrists are 
playing an away game, with the rules laid down by the legal side.” 
(p-77). 


The Sutcliffe case provides the obvious example. The bitterness of 

feeling in the psychiatric community over the treatment of psychiatry and 
psychiatrists at the hards of lawyers-on this occasion should not be 
underestimated. Lawyers for their part are often unimpressed by the 
“expertise” of “trick cyclists.” : 
‘.Even in the very much greater number of cases where no problems 
become evident there is often a kind of special adaptation of psychiatry to 
accommodate to legal settings: agreement about the appropriateness of 
care or treatment versus punishment rather than agreement about 
explanations of behaviour: and collusion in papering over the cracks in an 
unsatisfactory system in the interests of achieving a decision.” 

In the Introduction to Law and Psychiatry, Moore appears to be setting 
out to show that there are no irreconcilable differences after ‘all; that there 
is no fundamental contradiction, between legal and psychiatric systems of 
thought. “As things now stand,” he writes, “lawyers and psychiatrists’ 
often talk past each other because neither discipline appreciates the degree 
to which they share common philosophical presuppositions” (p.1). He sets 





. | R. Smith, “Expertise and Causal Attribution in Deciding Between Crime and Mental 
Disorder” Social Studies of Science (1985), Vol. 15 pp.67-98. y i 

2 Suzanne Dell’s study of the operation of the defence of diminished responsibility, 
Murder into' Manslaughter (1984), provides clear illustration of this. She has written, for 
example, of “the determination of both professions to gloss over the difficulties in section 
2 in the interests of making it work” [1982] Crim.L.R. 814. 
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out two explicit theses for the book: (1) that both lawyers and psychologists 
need to be more philosophical and to rethink the nature of the relationship 
between the two disciplines with greater philosophical understanding; and 
(2) that the view of human nature in law and in psychiatry does not 
conflict in any fundamental way. “If lawyers and psychiatrists would but 
look (in a philosophical way), they would see that nothing in the 
psychiatric view of persons contradicts the law’s presupposition that a 
‘person is a rational, autonomous agent” (p.2). i 

It is significant that this last extract is phrased, not in terms of 
reconciliation of the legal and the psychiátric view, but rather in terms of 
the emergence unscathed of the law’s presuppositions. Although Moore 
writes of, for example, “the shared view of persons in Law and Psychiatry” 
(p.423), he is not, in fact, concerned to show that the legal and the 
psychiatric view of persons is shared. Indeed, as he rightly acknowledges 
(p.113), it would be extremely difficult to come up with “the psychiatric 
view,” given the diversity amongst psychiatrists. Rather, as those familiar 
with his previous works will expect,? Moore is concerned to defend what 
he proposes as the legal view against erosion by a series of ideas from 
psychiatry. The book is not so much about finding common ground in the 
philosophical bases of law and of psychiatry, as cutting psychiatry and 
psychiatrists down to size. 

That Moore is not primarily concerned to promote dialogue between 
lawyers and psychiatrists becomes apparent by the first chapter. The 
chapter begins with some groundwork discussing explanation of actions in 
terms of reasons, and contrasting this with functional accounts, mental 
cause accounts, and hermaneutic explanations. Explanation in terms of 
agents using “practical reason” is contrasted also with other forms of 
explanation of behaviour that purport to do without personal or mental 
concepts, specifically those offered by behaviourism and physiological 
psychology. Moore identifies as the issue here the question of whether 
reason-giving. explanations can be reduced to mechanistic explanations. 
After extended critical consideration of David Rapaport’s theory of 
motivation, in particular, he concludes that reason-giving explanations are 
distinct from, and not reducible to, mechanistic explanations of human 
behaviour. Methodological behaviourists (those who simply prefer to use 
mechanistic explanations, without taking a reductionist position) are 
mentioned in passing and abandoned. Moore is not concerned to. help 
communication between psychiatrists and lawyers who talk past each other 
because they prefer to use different kinds of explanation. His concern is to 
show that psychiatrists’ accounts do not undermine lawyers’, and may 
therefore be ignored. : 

Moore’s argument in the book as a whole is built on an analysis of 
ordinary thinking about responsibility, rights, and mental illness. The legal 
concept of a person, to whom responsibility and rights may be ascribed, 
depends, he argues, on the moral concept of a person which, in turn, may 
be explicated through analysis of popular notions. Ideas from psychiatry 
appear to challenge law’s conception of a person because law and 
psychiatry use different kinds of explanation; but explanation in terms of 
causes is not incompatible with explanation in terms of action for reasons. 
“Autonomy does not mean that persons are ‘uncaused causers.’ That we 
are both autonomous agents and fully determined is not a contradiction.” 





3 Most of the material in the book originated as essays already published by Moore. 
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(p.362). Legal definitions of mental illness and insanity need not and 
should not reflect psychiatric classifications, but should embody the moral 
principles that underlie the popular moral notion of mental illness. 

It is a long and densely packed book, and there is much rich and 
absorbing material. The structure of the book reflects Moore’s concern 
with answering challenges to law from psychiatry. After a short Introduction 
the book is in four main parts. The first discusses the view of minds and 
persons that Moore argues is implicit in law, and sets out where psychiatry 
appears to be at odds with this view. The next three deal in turn with each 
of three kinds of challenge that Moore has identified as presented by 
psychiatry: (1) that people are “sick” rather than “bad”; (2) the idea of 
the unconscious; and (3) that each of us is a community of subagents 
rather than a truly unified agent. 

The most interesting material is in the later parts. However, what 
Moore can achieve here will have been limited for many readers by 
scepticism over the foundations laid in Part I. He builds a legal theory of 
persons as practical reasoners, acting for reasons, and subject to praise 
and blame. Via examination of the concepts of responsibility and rights, 
he makes out the thesis that “law, like morality, is built around the 
commonsense psychology captured by the notion of acting for reasons” 
(p.100). Some jurists will be sceptical of two major presuppositions. First, 
as he puts it, “the emotivist-prescriptivist-ascriptivist-functionalist-Legal 
Realist analyses of moral and legal ‘concepts are wrongheaded” (p.47). 
Such questions as whether an entity is a person, or whether an actor is 
mentally ill, are factual questions, and the concepts involved are not 
empty labels. Secondly, and perhaps more problematic, the relationship 
between law and morals is one of “(an at least) contingent identity” 
(p.48). Psychologists and psychiatrists may have difficulty in accepting his 
account of reason-giving explanations, fundamental to his subsequent 
argument. This presupposes, for example, practical reasoning “at some 
level of consciousness”: “... a belief/desire set can be the reason for 
which an action was done only if the actor (consciously or unconsciously) 
reasoned through a valid practical syllogism” (p.14). The belief/desire set 
must also have caused the action. However nicely argued from a 
philosophical point of view, this conception of acting for reasons is obscure 
and hard to make sense of from the point of view of the cognitive 
psychology of how we decide what to do. 

Part II of the book gets more to the heart of the matter, taking up the 
first of the three aspects of psychiatry’s challenge identified, that people 
are sick not bad, the problem, as Moore puts it, of “how to keep post- 
Freudian psychiatry with its bloated ideas of mental illness, from eroding 
the presuppositions necessary to attribute rights and responsibilities to 
persons” (p.181). The first of the three chapters in this part, is a convincing 
demolition of the philosophical basis of Thomas Szasz’s response to 
modern psychiatry—namely, that there is no such thing as mental illness. 
The “myth of mental illness” may, Moore allows, serve some purpose as a 
battle cry, but it is not, as he shows, the starting point for a serious 
consideration of how mental illness is to be conceptualised. 

Having despatched Szasz, Moore moves on to develop his own response 
to the “sick not bad” challenge. He first explores the concept of mental 
illness displayed in ordinary usage of such terms as “mad,” “crazy” or 
“mentally ill,” and asks what justification there is for psychiatrists to have 
sought to define mental illness much more broadly than this—in Moore’s 
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view too broadly even for psychiatric purposes. The popular view as 
Moore articulates it gives mental illness two features. “Clear cases of 
mental illness are characterised by extreme irrationality in the behavior of 
those we call mentally ill. Second, the irrational behavior evidences illness 
because it is underlain by functional impairment” (pp.205-206). 

“Irrational” here means “unintelligible.” Moore is careful to distinguish 
this notion of irrationality, from the kind of irrationality whereby beliefs, 
desires and values may be said to be incorrect. The killer for hire, 
according to Moore, has intelligible desires or values. It is “important not 
to confuse unintelligibility (madness) with incorrectness (badness) in the 
major premises of the practical reasoning of human beliefs” (p.209). The 
same distinciton, between values that are unintelligible and values that are 
incorrect, is used also to limit what counts as “functional impairment.” 
This will be determined by how one defines the end state that gives the 
mind functional organisation, that is, the state of mental health. The value 
judgments behind the ordinary notion of mental health are, Moore argues, 
of an extremely limited kind. Only those things that are necessary for the 
attainment of any values a person might intelligibility hold are included. 

Attempts by psychiatrists to extend this “ordinary” notion of mental 
illness to include, say, homosexuality, drug abuse, or alcoholism are 
regarded as dubious attempts at “the medicalization of morals,” or 
“conceptual imperialism” (phrases that recur in the book). Moore suggests 
four purposes that psychiatrists might have in wishing to redefine mental 
illness more broadly: (1) to mark the sphere of psychiatry; (2) as a kind of 
social strategy to specify for whom the “sick role” is appropriate; (3) to 
allow us to resolve hard cases, such as whether or not homosexuality is a 
mental illness; and (4) to legitimate psychiatry as a branch of medicine. 
None of these purposes in broadening a definition of mental illness, he 
argues, makes such definitions analyses of what mental illness means. 

Chapter 6 makes an extremely interesting examination of the legal 
concept of insanity in the context of the (U.S.) insanity defence. In doing 
so it examines the relationship between law and psychiatry in a rather 
different sense from that in the title of the book, as it discusses the 
influence of prevailing psychiatric thought on legal criteria of insanity. 
(Mentioned in passing are other contexts in which the law uses the 
concept of insanity—contracts, marriages, wills, custody of children, 
compensation, and other miscellaneous points.) 

The discussion begins with a sketch of the insanity tests and their moral 
bases, covering M‘Naghten,* the “irresistible impulse” test,> the American 
Law Institute test,° and the New Hampshire rule”? and Durham.* The New 
Hampshire rule and Durham are analysed as experiments in merging legal 
and psychiatric definitions of mental illness. The problem that arose in 
both experiments, as Moore illustrates, was that they gave too much of 
the job of defining legal insanity to the psychiatrists. It was left to the 
psychiatrists to perceive that the concept of mental illness that they used 
for psychiatric purposes was too broad for legal purposes, and to offer 





* Regina v. M‘Naghten, 10 Clark and F. 200; 8 Eng. Rep. 718 (1843). 

5 One of the leading cases defining the defense is Parsons v. State, 81 Ala. 577; 2 So. 
854 (1887). 

6 In he 1950s the American Law Institute proposed a Model Penal Code, including a 
definition of legal insanity at section 401. 

? The view of mental illness expressed in State v. Pike, 49 N.H. 399 (1869). 

8 Durham v. United States, 214 F. 2d (D.C.Cir. 1954). 
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expert opinions involving moral as well as scientific judgment. This 
parallels the situation we have now with the plea of diminished 
responsibility. Psychiatrists have since 1957 given opinions on what the 
Butler Committee? pointed out is a moral or legal question—that of 
whether or not mental responsibility was substantially impaired. Despite 
the fact that it is conceded that this is a question for the jury, the courts 
have regularly pressed psychiatrists hard for an opinion. As Robert 
Bluglass has pointed out,!° no matter how reluctant the psychiatrist may 
feel to do so, defence lawyers justifiably complain if a psychiatrist chooses 
their client as a vehicle to ventilate dissatisfaction with the wording of the 
Homicide Act. Far from seeking to colonise law, as Moore suggests, many 
psychiatrists are increasingly unhappy about being drawn into making 
moral judgments or (as in euthanasia cases for example) conspiring in 
fictions. 

One might have hoped at this point in Moore’s discussion for further 
analysis of the relationship between law and psychiatry, in this context, 
based on their shared philosophical presuppositions, and thence of the 
role, however confined, that psychiatry and psychiatrists: might play. 
Instead it becomes clear how extreme is Moore’s retreat from psychiatry. 
Having (rightly) concluded that the law must give its own definition of 
mental illness in light of the purposes behind the rules of. which the phrase 
is a part, Moore goes on to discuss the purposes of punishing and excusing 
from punishment, and to take a retributivist position. The issue, therefore, 
is a moral one, and the legal definition of mental illness “should draw on 
the moral tradition that is the rationale for the defense. What is thus 
needed is an analysis of that popular moral notion of mental illness. What 
have people meant by mental illness such that they have for centuries 
excused the otherwise wrongful acts of mentally ill persons?” (p.244). This 
analysis, of course, Moore has already carried out in earlier chapters. The 
“proper definition of legal insanity” uses his very restricting criterion of 
serious irrationality. The question to juries is one “appealing to their 
moral paradigm of, mental illness: is the .accused so irrational as to be 
nonresponsible?” (p.245). Psychiatrists do not feature, either as contributing 
to the definition of mental iliness, nor as playing a role in applying it. 

As with all such appeals to ordinary thinking, it is unclear exactly what 
empirical evidence would be relevant, and to what extent “the ordinary 
meaning of mental illness” and “our shared intuitions” is “what I mean by 
mental illness,” and “my intuitions.” “Popular moral notions,” “shared 
intuitions,” etc. provide a spongy and shifting basis for a legal standard. 
Contrary moral principles and various sets of views about mental illness 
and responsibility may co-exist, and ordinary notions change. For example, 
epilepsy, once associated with lunacy, is now generally regarded as a 
neurological disorder-by the layman as well as within medicine. - 

One of the problems for Moore is that: a major influence on present-day 
notions of mental illness is psychiatry itself. The influence of Freud on 
ordinary thinking is profound. Moore’ acknowledges these influences, but 
dismisses views influenced by psychiatry in favour of earlier ones apparently 
on the grounds that they are older. “Psychiatry in this century has 
doubtless influenced the popular understanding of the concept of mental 
iliness ... yet side by side with this sophisticated, educated view there 
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exists our ancient paradigm of mental illness .. .” (pp.197-198). An 
opinion poll is cited as evidence. Even if one accepts Moore’s definition of 
mental illness in terms of extreme irrationality, what counts as “extreme 
irrationality,” “unintelligibility,” etc., is, according to Moore himself, 
vague at the margins, to an extent culturally determined, and educable. 
Some further rationale is needed for discriminating amongst elements of 
popular moral notions and criteria of rationality if Moore wishes to sift out 
the influence of psychiatry and with it the relevance of evidence from 
psychiatrists. 

Part III of the book moves on to the second challenge of psychiatry— 
the idea of the unconscious mind. Much attention is devoted here and in 
Part IV to Freud and to psychoanalytic theory. Moore acknowledges that 
these days this emphasis requires explanation. His brief and not altogether 
convincing explanation is that Freud understood one thing very clearly: 
“psychiatry only makes sense in the context of some general psychological 
theory” (p.419). Moore examines and rejects arguments that solve the 
problem by denying that the conscious mind exists, and then focuses on 
the psychoanalytic theory of dreams as an example of psychiatric 
explanation in terms of the unconscious, concluding that such explanations 
are not best conceptualised in terms of unconscious reasons for action. 
Having reconceived the kind of explanations psychoanalysis provides, he 
applies this to the idea that the pervasiveness of unconscious reasons for 
actions dramatically extends responsibility; and then discusses and argues 
against the opposite assertion—that far from extending responsibility, the 
unconscious contracts it to vanishing point, since we are all in the grip of 
the unconscious. 

Buried in this latter chapter is a discussion of various forms of 
determinism and of compulsion that is not only relevant to the topic of 
this part of the book (the unconscious), but also, more generally, quite 
central to Moore’s wider topic. He sets out his argument for a “soft 
determinism” that denies any inconsistency between causation (by the 
unconscious) and responsibility, and develops further the point made 
earlier in the book, especially in relation to the insanity defence, that it is 
mental illness itself that excuses the mentally ill, and that this should not 
be confused with other excuses in their own right such as compulsion. 
(Psychiatry is accorded a possible role in helping the law in cases involving 
some types of compulsion, such as kleptomania.) 

Last in Part V, he deals with the third challenge—that we are best 
conceived of as a community of subagents rather than as unified persons, 
On analysis, again drawing on his earlier analyses of the concept of a 
person in law and morals, Moore concludes that in no harmful sense can 
psychoanalytic theory show that most of us are not the unified self 
presupposed by law. 

Much of what Moore has to say in this book is of considerable interest 
and importance to psychiatrists. But many will resent the tone of his 
portrayal of psychiatry and psychiatrists. Psychiatrists are portrayed as 
pretentious in their desire for medical legitimacy (e.g. “psychiatrists very 
much want to be real doctors again” (p.417)); their “bloated ideas”; 
their “conceptual imperialism”; and their theorising—for example, the 
qualification he adds to his appeal for more philosophy: 


“It is no doubt somewhat dangerous to extend an invitation to 
theorizing about minds and persons to psychiatrists, in light of the 
past history of the profession, where many have brought it off so 
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badly. The plea, however, is for a philosophically sophisticated 
psychiatrist theorizing, not for a return to the often pretentious and 
usually ill-read versions we have seen in psychiatry’s recent past.” 


(p.419) 


Lawyers’ main fault, on the other hand, seems to be to take too much 
notice of psychiatrists (e.g. “Lawyers are apt to be apologetic and are 
likely to think that the psychiatrists are right . . .” (p.353)). In the closing 
sentence to the book Moore poetically expresses the view that in the fight 
to retain a conception of persons as rational, autonomous beings, both 
lawyers and psychiatrists are on the side of the angels. In the fight Moore 
evidently perceives between lawyers on the one, hand and psychiatrists 
who would colonise law and usurp juries on the other, he is unmistakeably 
on the side of lawyers. 

The book as a whole presents a wide ranging and complex argument, in 
the course of which many alternative positions to Moore’s own are 
rejected, some more convincingly than others. The presupposition that law 
and morality fuse, his conception of acting for reasons and the subjective 
element in the analysis of popular morality, will carry some readers and 
not others. Irrespective of this, Moore’s “methodological thesis”—the 
need for more philosophical work of this kind—is well made by. argument 
and by example. | 

Less convincing is his thesis that the conflict between law and psychiatry 
is more apparent than real. Moore holds out the prospect of “true 
dialogue” (p.422) between lawyers and psychiatrists if they will take the 
philosophical approach the book illustrates. He pleads that the debate 
about psychiatry’s role in the law -move towards this approach and away 

- from political rhetoric. But he.cannot claim to be standing back from the 
politics of expertise, nor to be making the objective and constructive 
analysis these goals might lead one to expect. Nor has he succeeded in 
arguing away, in any useful sense, the basis for conflict between lawyers 
and psychiatrists. 

SALLY LLoyp-Bostock* 


REVIEWS 


THE SOCIOLOGY OF THE PROFESSIONS: LAWYERS, DOCTORS AND 
OTHERS. By ROBERT DINGWALL AND Pair Lewis [London 
Macmillan, 1983, pp. 314. £25 Hardback, £7-95 Paper]. 


CONTEMPORARY research on the legal profession may be divided into two 
distinct types. The first continues a long tradition of British empirical 
investigation which began with the study of factory conditions in the 
nineteenth century and subsequently focussed ona variety of social 
problems including poverty, educational opportunity, social mobility and 
medical care. Lawyers and legal services have in recent times been 
identified as suitable subjects for this kind of investigation. Michael 
Zander’s book, The State of Knowledge about the English Legal Profession 
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(Barry Rose, London 1980), is a compendium of its results. Like most of 
the earlier contributors to this tradition, this kind of research on the legal 
profession is motivated by a barely-concealed concern for reform, the 
principles and application of which are usually thought to be self-evident, 
namely, equity and efficency applied with common sense. 

The origins of the second type of research—the sociology of the legal 
profession in the strict sense—are less certain. It appears to have few 
native roots and is preoccupied with questions that the British empirical 
tradition takes for granted. What, for example, is a profession? What 
differentiates it from other occupations? What functions does it perform 
either for its own members or for society at large? What exactly is the 
relationship between members of a profession? How and why are these 
kind of relationships changing? For researchers pondering this kind of 
question, the legal profession is less a social than an intellectual problem, 
and the empirical research collated by Zander while useful and worthy is 
somewhat elementary. 

The papers in this book belong decidedly to this second type and since 
the differences between the legal and other professions are themselves 
matters of debate and investigation, the papers are not confined to the 
legal profession. Four of the 12 deal mainly with medicine, and one with 
the “sociological trades” which, as P. M. Strong amusingly and perceptively 
illustrates, have to establish their credentials in competition with a number 
of fast-moving, more market-oriented rivals such as playwrites, novelists, 
journalists and film-makers. This sociological approach to the legal 
profession is clearly a great deal more quarrelsome and self-critical than 
the traditional, British empirical approach so, although certain ideas recur 
in these papers, they are not cumulative contributions to a central theme, 
but rather a mixture of field studies, reflection and debate, often all three, 
and especially debate. 

One of the editors, Robert Dingwall, introduces the essays, by advancing 
the argument that research in the sociology of the professions is founded 
largely on the contributions of two American sociologists, Everett Hughes 
and Talcott Parsons. Few sociologists of the professions, or indeed of his 
own contributors would, I suspect, agree with him. However, both Hughes 
and Parsons have claims to our attention which Dingwall analyses with 
great insight. Hughes claim rests on a number of ideas, such as the 
analogy of the jurisdictional concerns of the professions with the ethnic 
and class patterns of residence in his home city of Chicago, and his notion 
that the privileges of the professions rest on an implicit exchange for their 
handling of “dangerous”, and “dirty” knowledge, but mainly for the 
encouragement and inspiration he provided for a whole generation of 
ethnographers of professional and non-professional work. Parsons’ claim 
rests on his attempt to transcend the debate about whether professions 
were self-interested or altruistic and to explain both business enterprises 
and the professions as variant structures, meeting different functional 
requirements but resting on the same normative principles. 

Eliot Friedson discusses the disputes concerning the word “profession” 
and the difficulties encountered in the use of a term that has no exact 
denotation, that may refer in whole or part to a claim, or an accepted 
claim, to a legal status, to a census category, to an occupational strategy, 
to a process of occupational development or to certain specified 
characteristics of an occupation, a term which is, moreover, peculiar to the 
English language. He reasonably proposes that, to avoid arguing at cross- 
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purposes, every researcher should say what he means by profession, but 
over the long run suggests that “the only coherent and systematic method 
of analysis . . . requires ... a generic conception of occupations within 
which we can locate analytically the particular occupations that have been 
labelled professions.” 

. The other papers in the collection do not, in fact, proceed very far in 
this direction. After pointing out a few more ambiguities in the use of the 
term profession, Gordon Horobin concentrates on the medical profession 
with a few brief comparative asides on other occupations. He argues that 
there is a moral quality in medicine, inasmuch as the doctor and patient 
are engaged in a fight against a common enemy, and the doctor therefore 
elicits patients’ trust and a corresponding belief in his charisma. Lawyers, 
by contrast, are in an uncertain, suspect moral position “since their work 
is predicated on the possibility of there being competing interpretations.” 
They create “the circumstances under which their knowledge and skill are 
needed” and this being so clients are little inclined to believe in their 
charisma. Even if true, and Horobin relies only on unsystematic field 

-research among British doctors to support the argument, it is doubtful 
whether this distinction can help as much in comparing professions and 
other occupations. 

Celia Davies critically examines the distinction between professionals 
and managers derived from the work of Marcson, Kornhauser, Rainwater 
and others in the 1960s and 1970s on chemists, physicists, engineers and 
kindred professionals in American industry. Ever since, the “conflict and 
accommodation” between these two forms of work relationship, the 
collegial, normatively co-ordinated relationships of the professions and the 
hierarchical, rule-governed, competitive relationships of managers, have 
been thought to offer a means of analysing some of the variations between 
occupations in large-scale organisations. On the basis of her own difficulties 
in trying to use this distinction to understand the early history of hospitals 
in Britain, and public health nursing in the United States, Davies argues 
that we should abandon the notion of inherent conflict and perhaps even 
the distinction itself. 

This seems a somewhat premature and drastic solution to her problem. 
No one, as far as I know has ever claimed that there was continuous or 
inevitable conflict between the two and it is quite certain:that their 
relationship varies enormously in different kinds of organisation. 
America and Japanese industrial enterprises in particular, are especially 
unsympathetic to. professional or occupational autonomy. Moreover, 
William Glaser some while ago indicated the relevance of this distinction 
in comparing British and American hospitals. The National, Health Service 
seems, in fact, to be the classic example of an organisation whose 
managerial prerogatives have been abandoned and surrendered to the 
claims of the various well-organised occupational groups within it. Or so- 
the Griffiths Report suggested, and since this report is now being 
implemented, we may shortly see some of the conflicts that Davies failed 
‘to discover. 

As it happens though, several of the other papers suggest that the 
contrast may also be of some use in analysing and comparing lawyers’ 
work. Murray, Dingwall and Eekelaar, for example, report on interviews 
with 35 solicitors engaged on child protection cases in private and local 
authority practice. After describing their subjects’ work, they observe that 
while the local government bureaucracy they studied may look hierarchical, 
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the solicitors within it retained their independence and their collegial 
solidarity and thereby created “an enclave for themselves which allows 
them to reproduce many of the conditions of private practice.” These 
English lawyers have evidently successfully resisted the logic of bureaucracy, 
and they do not appear to be atypical. How else should we interpret the 
English legal aid system? Or indeed the reluctance to establish a state 
prosecution service until recent times? 

In his paper, on “mega-law” and “mega lawyering.” terms which he 
coined, Galanter provides striking evidence American lawyers are far less 
concerned about, or far less able to resist, the advance of bureaucratic 
forms of organisation. Mega-lawyering, he reports, tends to be provided in 
larger, more “specialised, hierarchical and co-ordinated” work settings, 
and provides a service for their clients, which is more “exhaustive, 
innovative and continuous” than that provided by “ordinary lawyers” for 
their individual clients. The one surprising conclusion of Galanter’s 
comparison of the two kinds of lawyer is that mega-lawyering does not 
increase lawyer control over the client, but rather lessens it, perhaps 
because it usually serves mega-clients. At times of course mega-lawyering 
is deployed against individual adversaries but Galanter offers some 
reassurance on this score, since public and private “public interest” law 
firms have been able to develop similar forms of organisation to combat 
the mega-lawyers of private corporations. 

Another theme which recurs in a number of papers is the motives of the 
professional action. Murray et al. find evidence in their study of child 
protection cases of “some wider sense of obligation on the part of some 
solicitors” while Malcolm Johnson, reporting his research on the biographies 
of doctors, questions the assumption that their careers, and by implication 
those of other professionals, are their central life-interest. He argues that 
properly to understand how and why they behave we should take account 
of the interaction between professional and family roles, since in his 
sample the latter seems often to have had a critical influence on the 
former. Philip Thomas and Geoff Mungham, by contrast, evidently feel 
that no new or distinctive, sociological explanation of professional 
behaviour is needed since lawyers are motivated like everyone else, 
primarily by economic interest. They conclude their study of the duty 
solicitor scheme in Cardiff by arguing that the scheme is not an example 
of professional altruism but a means by which “outsiders” of the profession 
sought to break the insiders’ cartel which hitherto controlled criminal 
defence practice. They call it “legalised touting.” Unfortunately, economic 
interest does not explain why this particular legal market came to be 
controlled by a cartel in the first place, nor why, it was broken by 
collective action, nor why it remains corporately regulated nor why the 
transition was accompanied by so much altruistic rhetoric. Thomas and 
Mungham’s interpretation of lawyers’ behaviour plainly owes little to 
either Hughes or Parsons and much more to classical economics. 

In her contribution, Maureen Cain also suggests that to understand the 
modern legal profession we should return to the nineteenth century—to 
Marx. After nine weeks spent in the offices of four solicitors she is 
persuaded that the old, “standard” radical conception of lawyers as part of 
system of social control “for the benefit of, if not directly on behalf of, the 
ruling property-owning class” is unconvincing since few clients are, or ever 
were, working class, and hence lawyers could hardly have controlled them 
on behalf of the ruling class. In any case, she found that solicitors were 
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not controlling or subordinating their clients. In the overwhelming majority 
of the 82 cases she examined, the client “announced his need and set the 
objective for the solicitor.” What the solicitor in fact did, she decides, was 
to translate “the variety of everyday discourses of clients” into “a legal 
discourse which has trans-situational applicability.” In her new, “radical 
interpretation” solicitors are therefore seen as translators, and indeed, 
“creators of the language into which they translate” and may therefore be 
described as “conceptive ideologists who think and therefore constitute the 
form of, the emergent relations of capitalist society.” Her subjects were, 
of course, engaged in rather routine translation work but this description 
of the precise nature of their work enables her, she thinks, to dispense 
entirely with the notion of a profession and “to situate jobs in a general 
theory of social structure.” She then defines other occupations in terms of 
their specific practices; playwrights, philosophers, accountants, sociologists 
as well as lawyers must, she says, be classified as “conceptive ideologists,” 
soldiers, psychiatrists and priests as “social controllers,” while doctors, and 
perhaps teachers, might be described as “sustainers.” 

The interest of Cain’s field research is quite independent of the 
interpretation she puts on it, which may be as well since, after an initial 
jolt, I was left wondering whether this new radical conception really 
supersedes the old theories like functionalism, and old questions about the 
professions, or merely translates thém into an unfamiliar terminology. 
Why, we might ask are.the conceptive ideologists of Britain organised in 
such peculiar way? Why do some capitalist societies need so many of 
them, others so few? Do capitalist societies really need any at all? The 
fastest-growing capitalist society, Japan, seems to have made do with very 
few conceptive ideologists or, for that matter, social controllers. What role 
do conceptive ideologists perform in socialist societies? 

The only non-controversial contribution in the collection is Alan 
Patterson’s informative account of the selection and career of judiciary in 
Britain and the United States. The rest, a small sampling of whose ideas I 
have discussed, are opinionated and argumentative and leave the impression 
of a subject area in considerable disarray. I would not relish having to 
summarise “the state of knowledge” of this sociological approach to the 
legal profession, since it has evidently not yet decided on its boundaries, 
its agenda, or even its vocabulary. This will be somewhat off-putting for 
the non-initiated, I imagine; but there is a compensating sense of 
excitement, as many of the contributors attempt to mark out new subjects 
for future research or try out new strategies of investigation and invite the 
reader, or reviewer, to participate in their debates. 

Curiously, in one respect, the sociological and reform approaches ‘are 
perhaps not so far apart. Given the scale and vigour of sociological 
research on the professions in the United States, the sociology of the 
professions often ends up, in practice, by analysing British or English 
experience, by reference to American models, concepts and concerns. At 
the same time the empirical approach seems to have adopted the American 
profession, a few excrescences and blemishes apart, as the logical and 
desirable termination of its endeavours, even though they may recognise 
that it pays not to advertise the fact. It always seems therefore to be 
urging an American kind of legal education, and law centres, public 
defenders, an undivided profession operating in a free, competitive market 
on American lines. Both approaches demonstrate the powerful influence 
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of America on the contemporary research and discussion about the English 
legal profession. Is there, one wonders, really nowhere else to look? 


MICHAEL BuRRAGE* 


COMPETING EQUALITIES: LAW AND THE BACKWARD CLASSES IN INDIA. 
By Marc GALANTER [Berkeley: University of California Press, 
1984. xxvi + 625 pp., tables, bibliogr. £33-50.] 


AFFIRMATIVE action and equal opportunities policies, mainly in the field of 
employment, are now well-established in the United States and to a lesser 
extent in Britain. In India, however, comparable policies have a rather 
longer history and arguably represent a much more dramatic attempt to 
redesign society than is the case in the western world. In broad terms, 
India’s policy of “compensatory discrimination,” as Marc Galanter calls it 
in Competing Equalities, can be relatively easily outlined. At the bottom 
of Hindu India’s ancient caste hierarchy lie the Untouchables or Harijans, 
historically denied access to many public facilities, subjected to countless 
deprivations and restrictions, and liable to severe exploitation by the rest 
of society. Independent India’s Constitution, adopted in 1950, makes the 
practice of “untouchability” illegal and also proclaims the State’s intention 
to ameliorate the position of the Untouchables, or “Scheduled Castes” as 
they are termed, by measures of positive discrimination in the fields of 
employment, education, allocation of development resources, etc. The 
ultimate aim is nothing less than the destruction of the caste system and its 
replacement by a modern, egalitarian, democratic society; the policy of 
compensatory discrimination has to be understood as a means to that 
greater end. Minority tribal groups, the “Scheduled Tribes,” who were 
historically subject to similar privations, also benefit from the same policy 
as the Scheduled Castes. In addition, although not laid down in the 
Constitution, the various state governments in India- have introduced 
similar policies to favour the so-called “Other Backward Classes,” i.e. 
mainly low-ranking castes which are above the line of untouchability but 
which also suffer relative deprivation compared with the “forward” upper 
castes. The history of the compensatory discrimination policies to favour 
the backward classes (the Scheduled Castes and Tribes plus the 
Other Backward Classes) is in detail complicated and it is described 
comprehensively in the first part of Galanter’s book. 

Galanter’s main purpose, however, is to discuss how these policies have 
been dealt with in law: broadly, how the courts have worked out the 
definition of the various backward classes and how they have determined 
the way in which the compensatory discrimination policy ought to work. 
These tasks have become part of the courts’ responsibilities owing mainly 
to the large number of legal challenges to the governments’ policies and 
their administration brought by different categories of aggrieved petitioners. 
An interesting and important finding is that most of the legal discussion 
stemming from these petitions has concerned the Other Backward Classes 
and has tended generally to curtail discrimination on their behalf. 
Unfortunately, however, the Scheduled Castes and Tribes, whose position 
is on the whole far worse and is quite separate constitutionally, have not 
received so much legal discussion and have tended to suffer from the 
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reaction to abuses of Other Backward Classes’ reservations struck down 
by the courts. There has never previously been any attempt at a 
comprehensive treatment of the law of compensatory discrimination and 
Galanter’s authoritative and practically exhaustive book. will undoubtedly 
become the standard work on the subject for a long time to come. The 
quantity of material the author ‘has brought together and the care with 
which he. has analysed it represent a major intellectual accomplishment, 
which will be acknowledged by all those interested in the study of the 
backward classes in India. , ; 

In the course of his discussion, Galanter provides an incisive critique of 
judicial reasoning in the field, praising legal discernment where he finds it 
but also criticising its many muddles and intellectual deficiencies. Towards 
‘the end (pp.533-541), he draws up ‘a balance sheet of achievement and 
failure. On the positive side, the courts have provided critical standards and 
a measure of flexible interpretation, which have inhibited counterproductive 
over-extensions of the reservation policy: for the backward, classes. in 
education, employment, etc., as well as excessively rigid formulae for the 
policy’s operation. On the negative side, however; there is a rather longer 
list of criticisms which focus on the conceptual inadequacies of -judicial 
doctrine: in particular, excessive formalism, the tendency to ad -hoc 
elaborations. at the expense of consistency, an inability to: grasp the real 
complexity of India’s social structure which is too often represented 
simplistically as if it were composed only of closed caste units in. an 
inflexible rank order, and a failure to assess the relative costs and benefits 
of the discrimination policies vis-à-vis the interests of other groups and the 
Indian nation as a whole. -Although he does not say so unequivocally, I 
infer that Galanter is not very impressed: by the quality of a lot of the 
judicial reasoning he discusses and he has little ‘difficulty in isolating and 
‘analysing its defects; to quote from the book’s final sentence, the Indian 
expetience “reflects to us a tempered legalism—one which we find more 
congenial in practice than in theory” (p.567). 

‘This final sentence seems to encapsulate one of the central problems in 
this book. Galanter rightly admires India’s endeavour to create a new 
society, which is symbolised by the compensatory discrimination policy. 
However, his chosen subject, the law, given the intellectual deficiencies of 

‘judicial reasoning aboyt the policy, does not seem to bring forth all the 
_author’s skills. Moreover, because the activating forces of the policy are 
more political than judicial, he has to acknowledge that he cannot really 
assess the results of the policy anyway (p.xviii). Now I have to admit that 
as ‘an anthropologist of India I cannot properly assess the value of 
Galanter’s work to other legal scholars, and I may have overlooked some 
of its significance. But certainly, in reading this book, I missed the 
sociologically inspired legal verve of many of Galanter’s previous articles. 
The direct engagement with sociological and anthropological writing 
characteristic of those articles somehow seems to be absent in this volume. 

Thus, for example, Galanter provides a sociological critique of the 

judicial tendency to see Indian society as composed of closed caste units, 
` to muddle the designation of castes as backward with the use of caste rank 
as an index of backwardness, and to employ, various unsophisticated 
definitions of “class” in defining “backward classes.” He suggests in various 
places that the background and training of judges—who are mostly from 
the high castes—predispose them to such sociological naivety, but he does 
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not fully explain what factors (except ignorance of the empirical facts) are 
relevant; this is in spite of his perceptive, theoretical discussion of 
“relativist” and “realist” conceptions of Indian society in Chapter 10, 
which is not however ‘systematically drawn upon later in the book. Nor 
does Galanter explicitly relate the judicial view of caste to changes in the 
modern caste system, as discussed by Béteille, Dumont or Srinivas, for 
example; nor does he really develop his argument in relation to his earlier 
article on different conceptions of caste as revealed in pre- and post- 
Independence court judgments as a whole. Caste had already been much 
discussed in the courts before 1947, but the connection between earlier 
judgments and those referred to in this book is not explicated. It would be 
interesting too to read about the possible influence of classical Hindu law 
(dharmaSastra), and its style of reasoning, on modern judges, amongst 
whom Brahmans—traditionally the guardians of the dharmaSastra—are so 
heavily represented. Former Chief Justice Gajendragadkar, for instance, 
who heard various important backward classes’ cases, was a prominent, 
modernist Brahman interpreter of classical Hinduism; did his outlook 
influence his reasoning in the relevant judgments written by him? As 
Galanter says (p.xviii), the law represents “some contemporary Indian 
discourse about the tensions of hierarchy and equality, group and 
individual, policy and social reality,” but a thorough interpretation of this 
discourse, as illustrative of Indian social and cultural norms, is not 
undertaken. i 

Related to this issue is the argument that the compensatory discrimination 
policy, although a radical break with tradition, reflects a “familiar cultural 
and institutional style” (p.561), in particular one allowing for the 
coexistence of conflicting principles and tendencies. Galanter quotes here 
Glanville Austin’s admiration for the Indian Constitution, which shows 
how “concepts that appear conflicting to the non-Indian” can nevertheless 
be harmonised (p.562). But this remark seems very close to the old saw 
that Indians are so tolerant that they willingly or unnoticingly accept 
contradiction. In fact, as Galanter himself shows (p.535), the courts have, 
on the positive side, maintained the “reasonable” meaning of the 
Constitution’s ambivalent balance between policies to favour, particular 
castes and the abolition of “casteism,” between group reservation and 
individuals’ equal rights, and so on. None of this is peculiarly Indian in 
logic, but rather reflects the necessity for a reasonable compromise 
between opposing principles that is present in all affirmative action policies 
in all liberal, democratic states. On the negative side, as we have seen, 
there is considerable muddle in much judicial reasoning and the nagging 
doubt remains that some of the harmonious blending of conflicting 
principles also owes something to a foggy failure to perceive the conflicts— 
though fogginess too is hardly confined to Indian society. Precisely what 
distinctive features of Indian cultural discourse or social organisation are 
revealed here remains, to my mind, unclear. 

Turning to more empirical issues, I see some other problems in the 
sociological discussion of the legal profession. Interesting and valuable 
though this discussion is, it concentrates almost entirely on the structure of 
the legal system itself and on the background and training of judges and 
lawyers. The links between lawyers and politicians, for example, are 
hardly touched upon and except in passing (for instance, in remarks about 
the pressures during Emergency Rule in 1975-77) there is little said about 
the effect of political factors on the courts, as opposed to the effect of 
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court decisions on governments. Perhaps Galanter (quite understandably) 
lacks publishable.data on this matter, but it is surely important and does 
deserve some more prominent mention, if only to explain why it cannot.be 
discussed. So too do other features of the judges’ and lawyers’ social 
backgrounds, such as their generally urban outlook, which probably has as 
much to do with their misconceptions about Indian society as, for example, 
their predominantly high-caste origins. 

_ The doubts and criticisms I have outlined above are, as I have said, the 
reflections of a social scientist (not a lawyer), who has to admit to some 
disappointment that such a massive contribution to the literature on one of 
modern India’s most fascinating social issues, the backward classes, 
contains relatively little discussion explicitly directed to contemporary 
anthropological and sociological scholarship. No author should be criticised 
for not writing a different book, but I do miss in this one the authoritative 
and provocative social insights that have earlier come from Galanter’s pen. 
Invaluable though the book is as a detailed compendium, it is unfortunately 
not as simulating as this reviewer had hoped that it would be. 


C.J. FULLER* 


RiGuTs, KILLING’ AND SUFFERING: MORAL VEGETARIANISM AND 
APPLIED Etuics By R.G. Frey [Oxford: Basil Blackwell. 1983. 
256pp. £17.50.] 


THE deontologist is a dog’s best friend. The utilitarian, to establish a case 
for treating animals humanely, needs to show that the consequences of 
such humanity are preferable to the consequences attached to any of a 
number of alternatives—and this may stretch his empirical evidence to 
breaking point. The proponent of a rights-based argument, on the other 
hand, must not only overcome the objection that animals cannot really be 
said to possess rights, but he is called upon to defend the charge that talk 
of moral rights is, in Bentham’s words, “nonsense on stilts.” Invoking the 
“categorical imperative” that cruelty to animals is wrong the deontologist 
is more likely to enable our dog to have his day. 

But it is not merely to the question of the welfare of canines that moral 
philosophers—and animal activists—normally turn. The rapidly increasing 
literature on the subject of animals and ethics certainly addresses the 
moral problems raised by the use of animals in science, the practice of 
hunting, and the protection of endangered species. But these questions— 
though complex—generally admit of consensual and rational solutions that 
appear perceptibly to be winning legal acceptance. -Less susceptible of 
similar resolution, however, is the subject of meat eating and its attendant 
tearing and killing of farm animals. And to the extent that there is no 
necessary connection between maltreatment of the sheep and our eating it, 
blanket condemnations become difficult and dangerous. No less problemati- 
cal, however, is the case against meat-eating from a utilitarian point of 
view, the most persuasive statement of which is Peter Singer’s Animal 
Liberation (1976). For Singer the utility involved in eliminating intensive 
farming and ameliorating the suffering of food animals outweighs the 
disutility involved. By our adopting a moral vegetarianism, he argues, the 
meat industry would ultimately collapse and with it the cruelty that is an 
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essential part of it. Eschewing any appeal to the moral rights of animals, , 
Singer bases his case for vegetarianism largely on the principle of equality: 
animals which are similar “in all relevant respects” to humans are entitled 
to equal consideration. 

Frey’s book is, in large part, a response to Singer’s Animal Liberation as 
well as a development of Frey’s own utilitarian exegesis in his earlier 
Interests and Rights: The Case Against Animals (1980). The proposition 
that it is wrong to eat meat is, for Frey, contigent upon the wrongness of 
violating an animal’s alleged moral right to life and/or its freedom from 
unnecessary suffering. Only if this can be demonstrated to be wrong can 
meat-eating be wrong. Suppose, for instance, that my neighbour shoots a 
turkey: even if it is wrong of him to have killed it, it does not follow that 
it is wrong of me to eat it. Similarly, if a cow dies peacefully of a heart 
attack, my eating it cannot be wrong on either of the grounds which seek 
to protect the animal’s interests. Much of the book is an attempt to refute 
the arguments from animal welfare, by which proponents of vegetarianism 
endeavour to establish the immorality of meat-eating. Such arguments 
spring from one of three concerns: the violation of animal rights, the 
infliction of pain and suffering, and the killing of animals. In developing 
his thesis, Frey addresses the wider questions of appeals to moral rights, 
the nature of consequentialism, the value of life, the Doctrine and Double 
Effect, value in Nature, and the ethical considerations of sincerity and 
consistency. It is clear that, though the book is primarily an analysis of the 
morality of meat-eating, it raises a number of fundamental philosophical 
issues that are equally germane to the problem of how human beings are 
treated. And to this extent, Rights, Killing, and Suffering is a stimulating 
exercise in practical ethics. 

Nevertheless, while Frey inflicts several grievous wounds on the case for 
moral vegetarianism, I am not sure that they are fatal. His tactic is a 
relatively simple one: A. The only valid argument for animal welfare is‘ 
the one from pain and suffering (moral rights are “excess baggage,” and 
the argument from killing overlooks the pain that might be involved); B. 
Pain and suffering are not a necessary part of the rearing of farm animals; 
C. Therefore there is no need to adopt vegetarianism in order to prevent 
pain and suffering. 

As an act-utilitarian, Frey also seeks to show that even if Singer’s case 
for moral vegetarianism were accepted, the consequences of the demise of 
meat-eating (its economic, social, cultural, and culinary effects) render any 
calculus that holds that the consequences of vegetarianism are preferable 
to the status quo deeply implausable. Nor is Frey persuaded that to 
become a vegetarian remotely ensures that the meat industry will, in fact, 
disintegrate. Not only is such a tactic likely to prove ineffective (“my 
individual act of giving up ham sandwiches and fried chicken will make no 
impression whatever, either on the way pigs and chickens are treated, or 
the number of pigs and chickens reared for food.” (p.208)), but if we are 
genuinely concerned to improve the lot of food animals then we should 
devote our energy to the improvement of farming methods. 

But this is a tendentious argument. The widespread practice of meat- 
eating cannot be evaluated in a vacuum (a point implicitly acknowledged 
by Frey when he comes to consider the consequences of its possible 
demise). To argue that it does not follow that if it is wrong to be cruel to 
animals, it is therefore wrong to eat them, neglects the central relationship 
between meat-eating and meat-farming. He says: 


May 1986] REVIEWS 405 

“.. even if we allow that most abattoirs would not exist if most 
people did not eat meat, it does not follow that the wrongness of the 
slaughterer’s act of killing, if it is wrong, somehow mystically transfers 
to the consumer’s act of eating. It is true that animals are killed in 
order to be eaten; but it is killing, not eating, which carries the moral 
force in the argument from killing and which is being condemned.” 
(pp.28-29). 


Though he rejects the argument from killing, Frey resists the conflation 
of killing and eating (and this supplies his principal objection to this 
argument). But while I am not sure that the transivity from killing to- 
eating is a “mystical” one, it nevertheless accounts for the moral turpitude 
that attends our participation in injustice. This is, admittedly, a complex 
and difficult issue, -but granted that such claims are frequently rhetorical 
and notoriously: slippery, Frey (though he argues ingeniously against it) 
does not wholly refute the proposition (advanced, for example, by Tom 
Regan’ in A Case for Animal Rights (1983) that to kill an animal is prima 
facie to harm it—even if it is slaughtered “humanely.” This is based, of 
course, on a rights view (which Frey is at pains to reject, and he 
successfully exposes the weaknesses of an act-utilitarian argument from- 
killing), yet, in the ‘context of the slaughter of food animals,. involved as 
añ act unconnected: from the eventual and inevitable killing. Analogies 
drawn with the taking of human life (Frey quotes abortion, euthenasia, 
and capital punishment) seem to be of limited utility since they do not 
form part of a process that has as its exclusive objective, killing to satisfy 
wants. Nevertheless,- Frey constructs a powerful argument against the 
claim (advanced, in particular, by Singer) that moral vegetarianism is a 
rational outcome of<act-utilitarianism. It may be, therefore, that in order 
to give a proper ethical account of meat-eating (and. its attendant practices) 
the indispensibility of moral rights is established. If this is the case, then 
Frey has demonstrated the central vulnerability. of Singer’s Animal 
Liberation, which is essentially what he set out to do. 

One might, however, have expected a stronger assault on the deployment 
of the rights view-than Frey launches, if his act-utilitarian argument from 
pain and suffering is'to be wholly successful. I have some sympathy for-his 
assertion that “our alleged moral rights have ibaa to such an extent 
that they now run to every comer of our lives ...” (p.43), yet I am not 
sure that an appeal to moral rights (and, a fortiori, ‘to legal rights) is often 
not the most effective method of secuting protection against alleged 
wrongs. Frey devotes three chapters to ‘a critique of the rights argument, 
and I found his: analysis helpful and illuminating. His accounts of the 
theories of McCloskey, Mackie, and Dworkin are lucid, though, in the 
case of Dworkin, some-of his subtleties neglected: These philosophers are 
not, of course, specifically concerned with the rights of animals, and, 
though Frey is here dealing with the concept of moral rights itself, it might 
have been advantageous for him to have considered explicitly the animal 
rights argument (as expressed say, by Tom Regan). There is much truth in 
Frey’s claim that: 


. if a theorist of basic or fundamental moral rights posits such 
rights; if he also posits that such rights are possessed by all persons 
equally; and if he further posits that they cannot be relinquished, 
given up, or forfeited and cannot be ignored, infringed, or violated 
with impunity; then I just do not see how we can argue with him. 
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And if we cannot argue with him, then I do not see how Hight is shed 
on moral problems by positing of ‘this sort.” (p.65) 


Nor do I. But it does not follow that to invoke moral rights is to invoke 
absolute moral rights. And I cannot accept that an appeal to prima facie 
rights is necessarily too feeble to resist the strength of competing prima 
facie rights. 

Frey’s act-utilitarianism does not, however, lead him to adopt an anti- 
animal posture. In the case of painful experiments on animals, for instance, 
he argues that to rely upon the appeal to benefit to justify such practices, 
requires some reason which shows that we are not morally entitled to do 
to humans what we do in our laboratories to animals. And he is unable to 
find any argument to support the proposition that, no matter how low its 
quality, a human life is more valuable than an animal life: “I myself have 
and know nothing with which to satisfy this need (for such an argument); 
that is, I have and know nothing which enables me to say, a priori, that a 
human life of any quality, however low, is more valuable than an animal 
life of any quality, however high. Perhaps some readers think that they 
can satisfy this need: I am receptive to suggestions.” (p.115). Some 
readers who adhere to certain natural law theories may, of course, have 
little difficulty in satisfying the need for this argument (at least to 
themselves). John Finnis, for example, in Natural Law and Natural Rights 
(Clarendon Press, 1980), who is not quoted by Frey, suggests: 


“Those who propose that animals have rights have a deficient 
appreciation of the basic forms of human good ... Even if we 
consider the bodily human goods, and those simply as experienced, 
we see that the quality of this experience is very different from a 
merely animal consciousness, since it is experienced as expressive of 
decision, choice, reflectiveness, commitment, as fruition of purpose, 
or of self-discipline or self-abandonment, and as the action of a 
responsible personality” (pp.194-195). 


And to the proposition that very young babies or very old or mentally 
defective persons lack these facilities and, therefore, that they are different 
from a clever, healthy dog, Finnis replies that respect for human good 
reasonably extends as far as human being, and is not to be extinguished by 
the circumstances that life has deprived a particular human being of the 
opportunity of a full flourishing. This view which Singer would, I think, 
characterise (somewhat inelegantly) as “speciesist,” is not easy to refute— 
at least not without an appeal to moral rights. Frey is driven to postulate 
the notion that since human life has no quality in excess of animal life, 
experiments upon humans are justified: “... if the price we must pay to 
hold the appeal to benefit and to enjoy the benefits which that appeal 
licenses, then I think we must pay it.” (p.116). One may beg leave to 
query whether the appeal to.benefit is therefore worth .making, since, if 
experiments were to be carried out on humans, it would inevitably be the 
poor and the unempléyed who would be the first volunteers. 

There is a perspicuous chapter on the replaceability argument (the view 
that. though the killing of animals diminishes the amount of happiness in 
the world—the act-utilitarian’s acid test—this loss is made good by the 
creation of additional animals, who lead lives roughly as happy as those of 
the animals eaten) which presents a powerful challenge to Singer’s use of 
it to justify the killing of animals whose lives are relatively pleasant. 
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Equally, ers painstaking investigation of the possible effects of a 
“widespread adoption of vegetarianism, more than- discharges the act- 
utilitarian’s onus of proof in the matter of preferable consequences, even 
if his account lapses into the occasional banality: (“Teenagers would be 
deprived of carousing at the local hamburger establishment” (p.199); “The 
delicatessan trade ... would find itself in trouble, and a wonderful part of 
New York and other cities throughout the world would virtually disappear.” 
(p.197). 

This is an incisive and spirited attack against the case for moral 
vegetarianism. The author’s breezy style will not be to everyone’s taste. I 
certainly found the use of “A friend of mine ...”, “I read somewhere 

”, and “When I lived in ...” rather irritating, and some of his points 
-are sufficiently strong not to require several repetitions. The proof-reading. 
is not impressive (e.g. pp. x, 22, 68, 71, 78, 81, 106, 119, 122, 150, 152, 
160, 163, 205, 206, 214, 220) and certain infelicities of style jar. Despite 
these misgivings, human readers will find much of Frey’s reasoning 
trenchant and compelling. 


RAYMOND Wacxks* 


SENTENCING AND PENAL PoLicy By ANDREW ASHWORTH. [Weidenfeld 
& Nicolson 1983 xx and 500 (including Bibliography and Index 
£18-50; £10-95 paperback] 


As the author stated in his Preface, the aim of this book is “to place 
sentencing in the context of penal policy, to explore some ... neglected 
issues, and to examine assumptions which underlie prevailing patterns of 
thought:” The book begins with an overview of the sentencing system, 
followed by a most useful and interesting examination of the concept of 
judicial independence, which the author asserts “plays such a predominant 
part in English thinking on the subject.” Here the difficult subject of how 
far the sentencing judge should be allowed to exercise discretion is 
discussed. Official committees have trod delicately in this area. Clearly the 
legislature can prescribe the limits. within which the sentencer’s choice is 
exercised, but how far can it go to circumscribe that choice or predetermine 
the result? At one point Dr. Ashworth speaks of “the strong undercurrents 
of a struggle between a powerful and defensive cohort of the judiciary and 

. innovating forces.” He outlines.the constraints which exist by way of 
judicial self-regulation through appellate review, ang the different forms of 
statutory restriction. 

Mandatory sentences and minimum sentences are not favoured in the 
United Kingdom. The author has doubts about the American experiments 
with sentencing guidelines and presumptive sentences. This is a subject 
which might have been explored in greater depth. It ‘is true that, as Dr. 
Ashworth says, the great disadvantage of the presumptive sentence is that 
“it drives discretion out of the sentencing stage into other stages, such as 
the discretion to prosecute, the choice of charge and the negotiation over 
plea.” (p.81). The trouble with guidelines is that they tend to standardise 
the sentences within narrow limits, and they may well embody the worst 
of the present practice and leave little room for development. Flexibility 
could be achieved by constituting a standing committee to review sentence 
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guidelines, an approach favoured by the Australian Law Reform 
Commission (p.80). Elsewhere in the book Dr. Ashworth develops the 
case for a permanent Sentencing Council to review problem areas as they 
arise and to draw up Practice Directions (p.447). There is much to be said 
for the latter approach, which at least has the merit of not leaving such 
guidance for sentencers to the chance occasion of appeal cases. But there 
would be problems. “The work of the Sentencing Council would inevitably 
involve value judgments” (p.448). How should these be made? The author 
clearly believes that “the English habit of muddling along without being 
explicit about the priorities and preferences embodied in sentencing 
practice must be abandoned” (p.448). 

Between the discussion at the beginning of this book of the problems of — 
sentencing procedure and policy, and the discussion in the last part of the 
book of the possible improvements in formulating policies and disseminating 
guidance, the book falls into two parts: five chapters are devoted to 
examining the way in which courts “construct culpability,” to use the 
author’s phrase, and how they deal with persistent offenders, multiple 
offenders, and joint offenders. Also their approach towards achieving 
equality, and moral accounting, as well as serving the function of symbolic 
justice and the smooth running of the system. The next part of the book 
discusses certain aspects of the different custodial sentences and their use, 
then proceeds to -an examination of non-custodial sentencing in all its 
aspects. 

This is not a book about prisons, nor can it be used to give a picture of 
the practical operation of the non-custodial alternatives. Much is said 
about the possible value of a first sentence of imprisonment, and of prison 
for different types of offender. There is a well-informed account of the 
development of various current and rather homely if not mystical beliefs 
held by sentencers, such as the “clang of the prison’ gates” idea, and the 
equally obscure notion of the “petty persistent offender,” and for the 
young adult offender, the “nip in the bud” theory. Dr. Ashworth is at his 
best in handling issues of this kind, and exposing the weakness of some of 
the underlying assumptions. He is full of praise for the initiative of the 
Court of Appeal in encouraging shorter prison sentences in Upton and 
Bibi and its guidance on suspended sentences in Clarke. The author is able 
to supply copious references to cases, research materials and policy 
statements bearing on a number of important questions. In this sense it 
will never be far from this reviewer’s reach as he struggles to make sense 
of the subject. Many vital questions are illuminated and explored, too 
many to mention here. 

Yet there is a sense in which the book disappoints and frustrates the 
reader. Too often the footnote references lead, to cross references to the 
author’s text or to sources involving recapitulation. There is undoubtedly 
much repetition both of argument and discussion. The attempt to construct 
a jurisprudence of sentencing and sentencing policy without the vital 
dimension of an intimate and informed account of the penal system, and 
what is going on “in the field,” leads to the sense of dissatisfaction. It is 
not exactly playing Hamlet without the Prince but the analogy will serve 
to point to the weakness. Dr. Ashworth could well reply that these 
matters lay outside his brief. But it might have been possible to bring 
them in more fully. As it is, the backcloth of the present prison crisis, the 
resources and motivation of the probation service, and matters of this 
kind, are referred to, en passent, as it were. The attempt to construct a 
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credible system of reasoning to sustain sentencing choices collapses of its 
own inherent contradictions and admitted complication. One has to ask 
what would a Crown Court judge or magistrate gather from this dismal 
and perplexing catalogue of the present sentencing powers and procedure > 
and the way they are used? What would a student, even a mature 
graduate student, learn except that there are no certainties and many 
possibilities, few principles and many mystical beliefs, that many witches 
have their spoons in the cauldron, etc., etc.? 

It is perhaps asking too much to have these matters resolved in any 
rational sense. Sentencing takes place against the background of an 
irrational society beset with emotional responses,. crises of confidence, 
challenges to responsibility, and so on. If the result when subjected to 
thorough and dispassionate scrutiny is to reveal the weaknesses and 
irrationality of the current’ practice, we should not be surprised. Nor 
should we be content, however. Dr. Ashworth’s stimulating book carries a 
message and represents a challenge to all.concerned with the. evolution 
and development of sentencing policy and powers: they can do better than 
this. 

J.E. Hatt WILLIAMs* 


Durr: A LIFE IN THE Law. By David Ricardo Williams. [University 
of British Columbia Press, Vancouver and London. 1985. 
311 pp. £26:20 bound.] . < 


Tars book is a worthy tribute to a man whose judicial career spanned 40 
years, during 10 of which he occupied the high office of Chief Justice of 
Canada. His fame, indeed, spread far beyond his native Canada, and he 
was not only the most prominent judge of the Supreme Court that there 
has yet been, but a valued member of the Judicial Committee of the Privy 
Council. Yet, staunch monarchist that he was, Sir Lyman Duff was 
sufficiently a nationalist and doubtless realist, to support the abolition of 
appeals to the Privy Council when he judged that Canadian courts had 
become of sufficient stature to enable this safely to be done. 

The bare facts of Duff’s career are remarkable enough. A son of the 
manse, he was educated at the University of Toronto and at Osgoode 
Hall, and practised briefly in Ontario before moving, to British Columbia. 
While at the bar he acted as counsel before the Alaska Boundary 
Reference. After barely 10 years of practice he was appointed to the 
Supreme Court of British Columbia. Two years thereafter, he was 
appointed to the Supreme Court of Canada and, after being passed over 
as Chief Justice in 1924 in favour of Anglin J. was made Chief Justice in 
1933. He retired from the Bench, after two extensions of his term beyond 
retiring age, in 1944. He died in 1955. Many years before being made 
Chief Justice, Duff was made a Privy Councillor and sat on a number of 
important appeals including the Irish Boundary case of 1922. He sat also 
as a Royal Commissioner on several occasions, the ultimate of which was 
the unhappy Hong Kong inquiry, and also as chief conscription judge 
during the First World War. i 

Yet his career nearly foundered on problems of drink and financial 
improvidence. His early drinking problems are attributed by Mr. Williams 
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to marital stresses arising from impotence. He seems later to have 
collapsed through drink after the death of his wife and was saved by his 
sisters who banished alcohol from his house, though not from his life. His 
career was troubled also by his political leanings. Certainly up until the 
1960s judicial appointments in Canada were made on political grounds. In 
times of Liberal governments it was better to be an excellent Liberal 
lawyer than a conservative and the converse also applied in full measure. 
Although Duff remained apolitical on the bench he did not hesitate to 
offer advice to ministers on wider matters, and was indeed at least 
mentioned as a possible prime minister during the First World War. 
Fortunately, the Conservative party remained faithful to Sir Robert 
Borden. Duff's politics clouded his last days however. In 1941 a Canadian 
expeditionary force of untried troops was sent to reinforce Hong Kong at 
a time when war with Japan was recognised as a real possibility. So 
incompetent was the Canadian General Staff that the force sailed without 
motor transport or heavy weapons. The MacKenzie King government 
appointed Duff as Royal Commissioner to report into the matter. He was 
expected to whitewash the government and he did. King reacted to 
criticism of the Commission and the government with what, on the 
evidence of this book, can only be described as nauseating hypocrisy. 

Duff’s principal expertise was in constitutional law where he was, in Mr. 
Williams’s opinion, which I am sure is correct, an exact but not an 
innovative judge. His stance so far as the division of powers is concerned, 
was that of a provincialist, and in this he and the Privy Council, in 
particular Lord Haldane, were as one. Indeed, in Att. Gen. Can. v. Att. 
Gen. Ont. [1937] A.C. 326, 353 Lord Atkin referred to the Chief Justice’s 
judgment in the Supreme Court as the locus classicus of the law on the 
commerce power. For reasons for high Imperial (in the case of the Privy 
Council) and high national statesmanship in the case of the Chief Justice, 
limits were set to Dominion power against which later jurists railed. Yet 
provincialism has always been strong in Canada, and is so now. Where 
Canada’s claims to nationhood were concerned, Duff took an expansive, 
perhaps arboreal view, of the constitution. These were not inconsistent 
attitudes; federal-provincial issues in his opinion, derived from a founding 
compact the terms of which were to be respected. While he gave opinions 
in many other cases, it is as a constitutional lawyer that he will best be 
remembered. Whether his general stance was quite as literal as Mr. 
Williams suggests is no doubt disputable. 

There are a few points which I would have liked to raise with the 
author. It seems a pity that room was not found for an extract from or at 
least a reference to Lord Haldane’s eulogy of Lord Watson in (1922) 1 
Camb.L.J. 143, 150 which surely makes it clear that the Privy Council’s 
approach to the Canadian constitution was inspired neither by literalism 
nor by ignorance of local conditions. No doubt Duff was a greater lawyer 
than his predecessor as Chief Justice, but Chief Justice Anglin was surely 
a much better judge than Mr. Williams allows. His judgments in Re The 
Board of Commerce Act (1920) 60 S.C.R. 456, rev. [1922] A.C. 191, and 
in The King v. Eastern Terminal Elevator Co. [1925] S.C.R. 434 (diss.) do 
not look to me like the products of an inferior mind. In the famous 
Alberta Press Case (Reference re Alberta Statutes [1938] S.C.R. 100) the 
Chief Justice in a reference which the author considers gratuitous, coined 
a doctrine that a provincial legislature could not so restrict the Press as to 
render democratic government unworkable. I am perforce writing from 
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memory without the possibility of verifying my source, but I seem to recall 
that the appeal books in the Supreme Court library in Ottawa make it 
clear that the Chief Justice was responding directly to an argument 
advanced by J. L. Ralston -K.C. As a limitation on provincial power, it is 
far from unintelligible, though perhaps a startling invocation: of a national - 
dimensions doctrine from such a judge. Finally, a quibble; the: Quebec 
Civil Code is not the Code Napoleon, but an indigenous codification which 
relied upon the French Civil Code as a model (see Laréau, Histoire du 
Droit Canadien (1888), Vol. 2, Chap. 8). 

But these are minor points. This is a fine biography and the author and 
the publishers are to be congratulated on it. 


L. H. Leicu* 


SUING GOVERNMENT:. CITIZEN REMEDIES FOR OFFICIAL WRONGS, By 
Perer H. Scuucx, [Yale University Press, New Haven & 
London 1983, 262 pp; price £8-95 p.c.] : 


I have argued elsewhere that the requirements of publishers and profession 
make it too difficult for writers about tort law to depart from the treatise 
formula. I have argued, too, that developments in private law have left 
public law theories of tort law stranded"in the late nineteenth century. 
Thus, it is good to welcome a book which propounds,an entirely original 
theory ‘of public torts and one which takes into account and is. based on 
the latest theoretical developments in tort law. 

Peter Schuck’s argument runs as follows. Administrative lawlessness is 
endemic and. inevitably. must increase with the, advent of the interventionist 
state. Tort law is the traditional weapon for deterring administrative 
lawlessness. Here Schuck presents a Diceyan theme, but with variations 
inspired by the. Chicago School of economic analysis. For he goes on to 
construct a “model” for public , tort law arguing that it should be reshaped 
to maximise deterrence | or “mobilize organisational change” on the part of 
administrative agencies. To do this.courts must experiment: with tort law 
remedies, devising a scale of “intervention,” ranging from the injunction, 
which Schuck regards as the most interventionist remedy available. to 
courts in tort actions, through damages, the court’s preferred award, to 
the passivity of the declaration. This is something like the tarriff systems 
popular in sentencing. 

Schuck’s model bears comparison with French administrative law in 
treating the action for damages as an integral part of jurisdictional control 
of administrative action or, in Anglo-American terminology, as a collateral 
action for judicial review. At the same time, it is Anglo-American in its 
emphasis on remedies rather than rights. Here caveats must be entered for 
the English reader. First, Schuck writes for a legal system whose laws 
provide for substantial state immunities, abolished here—with important 
exceptions in the region of defence and administration of justice—by the 
Crown Proceedings Act. Though this difference does not undercut Schuck’s 
argument, it renders some of it marginal to the British situation. Secondly, 
Schuck writes for courts which have shown themselves willing to experiment 
with remedies to a point at which intervention can sometimes be described 
as interference. In sharp contrast, here, Order 53 combines with the 
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judicial lawmaking of Cocks v. Thanet R.D.C. to render collateral review 
of administrative action suspect. Tort law in short is not to be an 
ombudsman. 

I have two quarrels with Schuck’s reasoning. The first is a general 
difficulty with Chicago-style model-building. Economic analysis is based on 
the assumption that man behaves as a rational economic being or, in other 
words, that tort law deters. Everything points towards the fact that this is 
not true. To his credit, Schuck tackles the question, but is forced to 
concede (p. 125) that “our understanding of how bureaucracies behave is 
so rudimentary that one cannot predict how the balance will actually be 
struck in diverse situations.” This being so, Schuck’s faith in “the judge as 
bureaucratic reformer” seems misplaced. If bureaucracies are, as Schuck 
hopes, to be made more responsive to citizens’ claims and rights, then a 
regulatory model seems more appropriate and such tenous evidence as we 
have suggests that this may be the case. Hence the Bennett Committee on 
Police Interrogation in N. Ireland opted for hierarchical supervision in a 
framework of regulation buttressed by disciplinary measures rather than 
extended civil or criminal liability, examined and found wanting by the 
committee. Schuck sees such measures as merely ancillary to extended tort 
liability. f 

My second difficulty is that Schuck minimises the problems of the tort 
action. The legal process is least available to precisely those poor and 
disadvantaged classes whose claims bureaucracry is most inclined to ignore. 
The Police Complaints System (ineffectual though it may be) was initiated 
to deal with this defect in tort law. Too many tort actions, like too much 
judicial review, would flood the courts with repetitive and trivial claims 
creating delays. Many of these claims would concern property loss caused 
negligently or even inadvertently rather than deliberately or maliciously; 
query whether such conduct can ever be “deterred.” And, finally, such 
actions result in the dispersal of public funds in damages which, to be 
effective, need to contain an American-style deterrent element. These 
sums might be put to better use in righting defective administrative 
systems; something on which courts are ill-equipped to advise. Like 
Schuck, I feel that there is a place for the private law tort action; unlike 
him, I feel that it must be geared in to the public law, regulatory model 
which must take precedence. 


Caro HARLow* 


* Senior Lecturer in Law, London School.of Economics and Political Science. 
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JUDICIAL APPROACHES TO SEX 
DISCRIMINATION IN THE UNITED STATES 
AND THE UNITED KINGDOM—A 
COMPARATIVE STUDY 


f INTRODUCTION 

Tus article compares the judicial approaches of the courts and 
tribunals of the United States and the United Kingdom to legislation 
designed to produce equality in the work place. The roots of 
sexual discrimination lie in conscious or unconscious beliefs about 
the ability of the sexes and hence the tasks at which they would be 
more or less adept." These notions are shared by males and 
females alike? and there is no reason to believe that judges are 
somehow immune from them. While the legislation does. not 
purport to entirely eliminate sexual differences in employment,’ its 
thrust is to replace policies based on sexual stereotypes with those 
of individual estimation. To determine how well the judges have 
given effect to this intent, this article examines and compares their 
responses in both jurisdictions to mutual problems that have arisen 
under the respective Acts. As such the paper is concerned with 
interpretation of provisions broadly similar’ in nature. Major 
differences in the legislation such as remedies, types of action 
available, and differences in organisation structure, while important, 
are outside the article’s purview.‘ ; 


A. 


GENERAL SCOPE AND APPLICATION OF THE UNITED STATES AND 
UNITED KINGDOM SEX DISCRIMINATION ACTS 
(i) Title VII 
The prohibition of sexual discrimination in employment was 
allegedly added to Title VII of the Civil Rights Act as an attempt 
to stall the progress of the Bill.° The amendment passed virtually 





1 R. Wasserstrom, Philosophy and Social Issues (1980) Chap. 1. 

2 Ibid. at p.19. : ; 

3 s.703(2)(e) of Title VII, 42 U.S.C.A. §2000e~3(b), and s.7 of the U.K. Sex 
Discrimination Act both provide exceptions where gender is a bona fide job qualification. 

4 For a general comparison of United States and United Kingdom legislative and 
administrative structures regarding sex discrimination see Jain and Sloan, “Race, Sex and 
Minority Grouped Discrimination Legislation in North America and Britain” -9 Ind.Rel. 
Jnl. 38 (1978);-Hepple, “Judging Equal Rights” (1983) 36 Current Legal Problems 71. 

5 Miller, “Sex Discrimination and Title VII of the Civil Rights Act of 1964,” 51 
Minn.L.Rev. 877, 880-84 (1967). 
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without comment and has since become the most significant piece 
of legislation dealing with gender discrimination in the United 
States. The Act deals with direct and indirect discrimination 
(termed disparate treatment and disparate impact) and has recently 
been interpreted by the Supreme Court to provide a remedy in 
disparate representation cases.° The latter cases are evidenced by 
over-representation of one sex in a low paying job classification. 
The Act covers the complete employment relationship from 
prehiring advertising to post employment references; it deals with 
wages, working conditions, working environment, pension and 
retirement schemes.’ The Act reaches employers employing 15 
people working at least 20 weeks a-year. The Act also covers 
unions, employees of local governments, the states and the United 
States Federal Government, but does not extend to congressional 
employees.’ 


(ii) Relationship of Title VII to the United States Equal Pay Act of 
1963 (U.S.E.P.A.) 


The U.S.E.P.A. requires equal pay for equal work except where 
the differential is based on merit, seniority, quantity or quality of 
production, or a factor other than sex.” Title VII is linked to the 
U.S.E.P.A. by the Bennett Amendment"! which provides that it is 
not unlawful for an employer to discriminate between men and 
women if such discrimination .is authorised by the U.S.E.P.A. In 
County of Washington v. Gunther the Supreme Court held that 
the Bennett Amendment only applies to U.S.E.P.A. defenses and 
not to the equal work requirement thus laying the foundation for 
comparable worth claims under Title VII.” 


(iii) The United Kingdom Sex Discrimination Act of 1975 (S.D.A.) 


The S.D.A. similarly prohibits direct and indirect discrimination on 
gender grounds.* Unlike Title VII, it prohibits discrimination 
against married persons.” It does not correspondingly, however, 
prohibit discrimination against single persons by reason of that 
status. The S.D.A. covers the employment relationship from pre- 
hiring arrangements to post-employment detriments.° The Act 


é County of Washington v. Gunther 452 U.S. 161 (1981). 

7 42 U.S.C.A. §2000e-2; §2000e-3. 

8 42 U.S.C.A. §2000e. 

°? 42 U.S.C.A. §2000e(d)(e) for union coverage; §2000e(a)(b) and §2000c-16 for 
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reaches employers with six or more employees.” Central and local 
governments are covered by the Act as are trade unions.” 
Significant exemptions from the Act not found exempted from 
Title VII are death, retirement and pension schemes,” discriminating 
conduct that complies with other legislation,” discrimination in 
favour of women connected with childbirth or pregnancy.” Various 
specialised workers including police and prison guards and those 
employed in private households are, in varying degrees, excluded 
from the Act.~ As with Title VII, the S.D.A. excludes from its 
operation occupations where gender is a genuine occupational 
qualification.” í 


(iv) The Relationship of the S.D.A. to the United Kingdom’s Equal 
Pay Act of 1970 as amended 1983 (U.K.E.P.A.) 


The U.K.E.P.A. provides equal pay for like work and work rated 
as equivalent.”* The British Parliament recently enacted legislation _ 
providing equal pay for work of equal value.” The S.D.A. and the 
U.K.E.P.A. do not overlap; the S.D.A. does not deal usually with 
thatters governed by the employee’s contract of employment. Thus 
matters such as remuneration, hours of work, nature of work, 
holidays, etc., will be dealt with under the U.K.E.P.A.; matters, 
other than pay, not dealt with under the contract, or, if covered by 
the contract but which cannot be dealt with for lack of a 
comparator, will fall within the S.D.A.%° The exclusion of 
discrimination regarding pay from the S.D.A. pre-empted the 
possibility of a Gunther development.”’ 


B. 


THE MEANING OF SEX DISCRIMINATION UNDER TITLE VII AND 
UNDER THE S.D.A. 
Both jurisdictions prohibit direct discrimination because of sex. In 
both jurisdictions, however, difficulty has been experienced in 
determining exactly what this means. The problem is illustrated by 





17 5.6(3)(b). This has recently been held by the European Court to be contrary to the 
EEC Equal Treatment Directive No. 76/207 of 2/9/76 in Commission of the European 
Communities v. U.K. [1984] I.R.L.R. 29 (E.C.J.) and will shortly be repealed: Sex 
Discrimination Bill 1986 cl. 1. 

18 5.12. ; 

19 5.6(4). For the United States position see City of Los Angeles, Dept. of Water and 
Power v. Manhart 435 U.S. 702 (1978). 

20 5.51. See Rosenfeld v. Southern Pacific Co. 444 F.2d 1219 (9th Cir. 1971). 

an east See also the U.S. Pregnancy Discrimination Act of 1978. 

s.6(3), s.7. 

2 .7 of the §.D.A. and s.703(2)(e) of Title VII, 42 U.S.C.A. §200e-3(b). 

2 $:1(2)(a) and (b). i 

25 See the Equal Pay (Amendment) Regulations, 1983, which came into force January 
1, 1984 S.I. 1794/1983. See infra text accompanying notes 74 to 81 (2nd) for a discussion 
of these regulations. 

26 See Peake v. Automotive Products [1977] Q.B. 780, 785. 

7 See infra text accompanying notes 68-73 (2nd) for a discussion of the case. 
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the so called “sex-plus” cases. These are cases where employers 
confronted with: claims of gender discrimination claim that they 
discriminate on factors other than sex. Judicial responses to this 
argument give some insight into the scope of the acts. 


(i) Sex-Plus in the United States 


The. high point in sex-plus reasoning in the United: States was 
reached in General Electric Co. v. Gilbert. The Supreme Court 
held that a health insurance plan which provided for all disabilities 
except pregnancy of female employees was not gender based. The 
reasoning of the Court has been described as “incomprehensible” 
even by those who support its result.” Justice Rehnquist, writing 
for the majority, characterised the plan as dividing potential 
beneficiaries into pregnant and non-pregnant persons. The plan did 
not discriminate against the former group in that it gave them the 
same benefits as it gave the latter. Equality was not destroyed by 
failure to compensate pregnant women with additional benefits. 
Moreover Title VII did not require that greater economic benefits 
be given one group because of their different role in the natural 
order. [The plan provided coverage for circumcisions, vasectomies, 
and prostatectomies for men.]*° The benefits and burdens argument 
conceals, in fact, the logic of the pig Squealer in George Orwell’s 
Animal Farm, the sexes are equal, only some are more equal than 
others. 

Implicit in the reasoning of Gilbert is that the group disfavoured 
by a particular classification must be completely co-extensive with 
the class protected. Discrimination on the basis of pregnancy is not 
sex discrimination because not all women are or will become 
pregnant. The Supreme Court retreated from this severe position 
in Nashville Gas Co. v. Satty.*! The employer dissallowed accrual 
of seniority to employees absent because of pregnancy. While 
adhering to its position on the non sex-related nature of pregnancy, 
the Court viewed this policy as imposing a burden on women . 
rather than withholding a benefit. As such it deprived women of 
employment opportunities in contravention of Title VII. 

: The congressional response to Gilbert was to pass the Pregnancy 
Discrimination Act of 1978 (P.D.A.), making it a prima facie 
violation of Title VII to discriminate on grounds of pregnancy. The 
impact of the P.D.A. on the Gilbert reasoning was recently raised 
in Newport New Shipbuilding and Dry Dock Co. v. E.E.O.S.* In 
this case the employer’s plan gave greater benefits to pregnant 
employees than it did to pregnant spouses of male employees. The 


2% 429 U.S. 125 (1976). 
2 Kirp and Robyn, “Pregnancy, Justice, and the Justices” 57 Texas L.Rev. 947, 954 
(1979). 
3° 429 U.S. 125, 152 (1976) Brennan, J., dissenting. 
31 434 U.S. 136 (1977). 
32 103 S. Ct. 2622 (1983). 
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employer argued that the P.D.A. merely proscribed discrimination 
against pregnant female employees. The Supreme Court rejected 
this argument holding that the P.D.A. overturned the reasoning of 
Gilbert as well as its holding. Discrimination on the basis of 
pregnancy was discrimination on the basis of sex. In favouring 
pregnant women employees, the company was discriminating 
against the men in the terms of their employment. This case thus 
puts to rest the benefits and burdens reasoning of Gilbert. 

While sex-plus arguments in other areas have generally been 
unsuccessful,’ they have met with a modicum of success in 
grooming cases. In Willingham v. Macon Telegraph Pub. Co.* the 
plaintiff was not hired because of his hair length. The Fifth Circuit 
held that Title VII only guarantees equal opportunity in employment 
and as such only prohibits discrimination on the basis of immutable 
characteristics, or distinctions based on some fundamental right, 
e.g. to have children or to marry. Hair length was not an immutable 
characteristic nor was it a fundamentally protected right. Thus the 
mere fact that an employer’s rule is based on a sexual stereotype 
does not make it a per se violation of the Act. Moreover the 
grooming code did not discriminate against men; it discriminated 
against men with long hair. 

Similar reasoning has upheld no-beard rules,** necktie require- 
ments and weight requirements for female attendants.*” In Carroll 
v. Talman Fed. Savings and Loan Ass’n of Chicago,” the- Seventh 
Circuit invalidated a grooming code that required women to wear 
uniforms while men could wear ordinary business attire. The code 
discriminated in that it demeaned women because of the normal 
assumption that uniformed women have a lesser professional status 
than men wearing business suits. In a similar case under the 
English S.D.A., the Employment Appeal Tribunal (E.A.T.) found 
the differentiation insubstantial and felt the matter should be left 
pretty much to the discretion of the employer.” 


\ 


(ii) ‘Sex-Plus in the United Kingdom 


In general the British courts have been unresponsive to sex-plus 
arguments and have been particularly watchful for the stereotypical 
thinking it conceals. The refusal to hire a woman because she 





3 See Phillips'v. Martin Marietta Corp. 400 U.S. 542 (1971), for the Supreme Courts 
rejection of argument that discrimination against women with pre-school age children was 
not based on sex. 

% 507 F.2d 1084 (5th Cir. 1975). 

35 Raffard v. Randle Eastern Ambulance Service Inc. 348 F.Supp. 316 (S.D. Fla. 1972). 

3 Fountain v. Safeway Stores, Inc. 555 F.2d 753 (9th Cir. 1977). 

37 EEOC v. Delta Airlines, Inc. 441 F. Supp. 626 (S.D. Tex. 1977). In this case 
females were the only members of the class, In Laffey v. Northwest Airlines Inc. 567 F.2d 
429 (D.C. Cir: 1976) there was-a violation of Title VII when weight requirements were 
enforced against only female attendants and not against male attendants. 

38 604 F.2d 1028 (7th Cir. 1979). 

39 Schmidt v. Austicks Bookshops Ltd. [1978] 1.C.R. 85 (E.A.T.). 
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had small children was sex discrimination premised on the 
unsubstantiated notion that such women are unreliable.” Dismissal 
of a female employee when she married a competitor’s employee 
was gender discrimination based on the stereotyped view that she 
was not the breadwinner.*! Similarly, refusing a woman a temporary 
transfer to a town where her husband had taken a permanent 
position, on the grounds that she would not return to the place of 
her present position, was sexual discrimination generated by the 
idea that her career would take second place to that of her 
husband. 

In Turley v. Allders Dept. Store, however, sex-plus reasoning 
prevailed. The plaintiff claimed she was dismissed because of 
pregnancy. The E.A.T. by a majority accepted that discrimination 
against a pregnant woman was not gender-based. With reasoning 
akin to Gilbert’s, the tribunal held that the employer was not 
discriminating against a woman but against a pregnant woman. As 
the employer could discriminate between a pregnant woman and a 
non-pregnant woman, he could discriminate between a pregnant 
woman and man. This is the pregnant/non-pregnant person 
dichotomy. The dissenting member of the panel argued that the 
issue was whether the employer would treat a similarly placed man 
(one, for example, with a hernia) differently than he treated the 
plaintiff. 

The force of the sex-plus reasoning is indicated by the fact that it 
was adopted despite strong indications in the S.D.A. itself: that 
pregnancy discrimination falls within the scope of the Act. Section 
2(2) of the S.D.A. prevents a man ‘from claiming discrimination 
when an employer discriminates in favour of a pregnant woman. If 
pregnancy is not sex-based, there would be no need for this 
provision because the employer would not be favouring her because 
of sex but because she is pregnant. 

The arguments in Turley have subsequently been rejected by the 
E.A.T.** as they were by the Industrial Tribunal (I.T.) in Coyne 
v. Exports Credits Guarantee Dept.,“ a case raising similar issues 
under the U.K.E.P.A. And in Page v. Freight Hire Ltd., where 
an employer effectively dismissed an employee because the 
SAR SPRL Se RSE SPSS SIS, tht Ra Sasa 


“© Hurley v. Mustoe [1981] I.R.L.R. 208, [1981] I.C.R. 490 (E.A.T.). 

“| Coleman v. Skyrail Oceanic Ltd. [1981] I.R.L.R. 398 (C.A.). This case could also 
have been viewed as discrimination against married people in that the assumption seems 
to have been that they are incapable of keeping business secrets from each other. 

® Horsey v. Dyfed County Council [1982] I.R.L.R. 395. 

“ [1980] I.R.L.R. 4, [1980] I.C.R. 66 (E.A.T.). 

“38 Hayes v. Malleable Working Mens Club [1985] I.C.R. 703. 

“ [1981] I.R.L.R. 51 (IT). The employer here under the contract of employment gave 
6 months sick leave for illnesses generally. Pregnant women, however, received only 3 
months. Women claiming additional leave after pregnancy had to prove it was not 
Pregnancy related. The employer argued under s.1(3) of the U.K.E.P.A. that the 
different treatment was due to a material factor which was not a difference of sex, 
namely pregnancy. The tribunal held that this was to propound a distinction without a 
difference. 

45 [1981] 1 All E.R. 394. 
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chemicals she would have to transport were thought to be toxic to 
women of child-bearing years, the E.A.T. accepted that the 
dismissal was discrimination on the basis of sex. 

The logic of sex-plus reasoning is somewhat difficult to follow. 
Perhaps this is because the decisions are vindications of stereotyped 
views. There is no logical reason why courts in both jurisdictions 
had no difficulty in accepting discrimination against women with 
small children as sex-based*® while rejecting discrimination against 
pregnant women as gender-based. Undoubtedly traditional morality 
requires that the mother’s place should be at home. A working 
mother, therefore, becomes an emotionally evocative figure in 
need of judicial protection sacrificing as she does her traditional 
role—presumably because of the financial need of her self and her 
children. With pregnancy, on the other hand, there is confusion as 
to whether it should be viewed ‘as a form of illness, or simply as a 
voluntarily assumed condition producing different treatment of 
which the woman cannot complain. Pregnancy may also be seen by 
judges as a particularly disabling and potentially dangerous 
condition producing concerns for the mother, the child and third 
parties. Therefore, pregnant women, while in that fragile state, 
should be kept at home. Stereotypes in any case may be right or 
wrong, but what: clearly needs to be guarded against is their 
application to individual cases. In each of the United Kingdom 
cases mentioned, the employer was completely wrong in the 
assumption he made about the woman in question.” More troubling 
is the tendency of some tribunals to accept stereotyped assertions 
as proven evidence.” Sexual biases are deeply rooted in society 
and are not unequivocally considered unjust or unjustified. The 
grooming cases indicate that there are some differences the courts 
wish to maintain. The complete rejection of sex-plus evokes the 
spectre of men in dresses and make-up serving in the stores.” That 
some sexual distinctions are not to be eroded is also indicated by 
the rejection of discrimination against homosexuals*’ as sex based 
and the idea that while racially segregated toilets are discriminatory, 
sexually segregated are not.” : 


4 See Phillips v. Martin Marietta 400 U.S. 542 (1971) where discrimination against 
women with pre-school children held sex based. In The Home Office v. Holmes [1984] 
ILR.L.R. 299, [1984] I.C.R. 589 (E.A.T.), the E.A.T. held that requiring a single mother 
to work full-time was the imposition of a detrimental requirement constituting an indirect 
discrimination against women within the meaning of s.1(1)(b) of the S.D.A. (The E.A:T. 
pointed out, however, that this would not inevitably be the case). 

47 In Hurley plaintiff had a record of being a reliable’ worker. Plaintiff in Coleman was 
in fact paid more than her husband, and the plaintiff's husband in Horsey had tended to 
follow her rather than vice versa. 

48 See comments in Hurley v. Mustoe [1981] I.R.L.R. 208. 

49 See Judge Bootle’s opinion in Willingham v. Macon Tel. Pub. Co. 352 F. Supp. 
1018, 1020 (M.D. Ga. 1972). See also the E.A.T.’s opinion in Schmidt v. Austicks 
Bookshops Ltd. [1978] I.C.R. 85. 7 

50 Homosexuals: DeSantis v. Pacific Telephone and Telegraph Co. Inc. 608 F.2d 327 
(9th s 1974); transsexual: Sommers v. Budget Marketing Inc. 667 F.2d 748 (8th Cir. 
1982). 

51 For a discussion of the philosophical distinctions between racial and sexual 
discrimination, see Wasserstrom supra note 1. 
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C. 
Direct DISCRIMINATION 


(1) Introduction ; 
An employer may discriminate consciously or unconsciously through 
the assumptions he makes. Discrimination may be made through 
malice or good will. It may be effected indirectly by requirements 
that most of the target group cannot fulfil, or it may be direct. 
Discrimination of this latter type may be apparent from what has 
been said or done. Jt may be concealed, either through intent, or 
because the actor was unconscious of the fact that his conduct is 
based on improper motives. In dealing with the latter type of 
discrimination, the courts are faced with a problem of proof. This 
is to sieve from all the legitimate reasons for making a business 
decision (be they good, bad, or indifferent) the discriminating one. 
If the courts place too high a burden on the defendant employer, 
he will have to vindicate every decision he makes that has an- 
unfavourable impact on one group or gender. If too heavy a load 
is placed on the employee, employers will continue to discriminate 
consciously or unconsciously without being called into question. 
The distribution of proof in discrimination cases is, therefore, a 
good indicator of the interests that the courts are favouring at any 
given time. 


(ii) The Nature of Disparate Treatment in the United States and 
Direct Discrimination in the United Kingdom 


In disparate treatment cases the Supreme Court has said proof of 
discriminatory motive is critical. This does not mean, however, 
that the employer must be shown to have acted in an unfair 
manner. Acts out of the highest and most salutory motives can 
constitute sexual discrimination if they differentiate on the basis of 
sex.” 

Section 1(1)(a) of the English S.D.A. provides that a person 
discriminates directly against a member of the opposite sex if for 
reasons of sex he treats her less favourably than he would one of 
his own gender. In determining whether there is unfavourable 
treatment, section 5(3) provides that like must be compared with 
like. 

The requirement that like be compared with like has given rise 
to some modified sex-plus arguments in relation to the construction 
of section 5(3). In Turley, defendant argued no comparison was 
possible absent a pregnant male comparator. Phillips, J. dismissing 
a similar argument raised in Peake v. Automotive Products Ltd. ,* 
held “[I]n deciding whether the circumstances of the two cases are 


% International Brotherhood of Teamsters v. United States 431 U.S. 324 (1977) footnote 
15 of the Court’s opinion. 

5 McNeil v. McDonough 515 F. Supp. 113 (D. NJ 1980). 

s 11977] 2 W.L.R. 751, 758. 
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the same, or not, one must put out of the picture any circumstances 
which necessarily follow from the fact that one is comparing the 
case of a man and of a woman.” Immutable gender characteristics, 
therefore, are not relevant circumstances for the purposes of 
section 5(3). The comparator and circumstances that are to be 
considered, therefore, should be those that do not generate gender 
discrimination themselves. Employers should not escape the Act by 
proving that they would discriminate against the opposite sex as 
well. 

An early case interpreted the English S.D.A. as exempting 
discriminatory conduct beneficently motivated; and one judge held 
that the Act required adverse or hostile conduct.’ Both views have 
. been subsequently discredited.** Motive is irrelevant. The issue is 
whether the men.or women were subjected to Gisadvantage because 
of their gender. 

Despite the differences in terminology, there appears to be little. 
difference between the British and American positions in- practice 
as to what constitutes direct discrimination. In both jurisdictions 
the plaintiff has to show that she was treated differently because of 
her sex. In the United States the requisite motive can be inferred 
whereas in Britain the factual nature of the act gives rise to the 
inference. The distinction may lie in cases in which conduct is 
accidentally discriminatory. Such conduct would be caught ‘by the 
S.D: A. but would not constitute direct discrimination under Title 
VII. 


(iti) The Plaintiff's Prima Facie Case in the United States 


The Suprenie Court in Texas Dept. of Community Affairs \ v. 
Burdine,® stated that the function of the plaintiff’s prima facie case 
in. disparate treatment claims is to eliminate “the most common 
non-discriminatory reasons” for the employer’s actions. A commonly 
followed formula for doing this was set forth in McDonnell Douglas 
Corp. v. Green.“ The employee had to show that she was a 
member of a protected class; that the employer was seeking 
applicants for the position; that she was qualified, had applied and 
was rejected; and that the employer continued his search. 


5 In Greig v. Community Industry [1979] I.C.R. 356 (E.A.T.) employer failed to hire 
a woman to work with an all male painting team and argued that if the circumstances 
were reversed, i.e. a man working with an all woman team that they would have 
responded the same way. The E.A.T. ‘refused to accept the hypothetical, arguing that the 
issue was whether the employer would have hired a man to work with the all male team. 

56 Peake v. Automotive Products Ltd. [1977] I.C.R. 968 (C.A.). Overruling E.A.T. 
decision that permitting female factory workers to stop work five minutes before men 
was discrimination on basis of sex. 

5 Ibid. per Shaw L.J. 

58 Ministry of Defence v. Jeremiah [1980] I.C.R. 13 (c. A. ). 

59 Greer v. University of Arkansas Bd. of Trustees 544 F. Supp. 1085 (D. Ark. 1982). 

© 450 U.S. 248, 254 (1981). 

. 4 411 U.S. 792, 802-804 (1973). 
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Courts have permitted plaintiffs to establish a prima facie case 
by using statistical evidence of the employer’s hiring or promotion 
practices as indicators of discriminatory intent in her particular 
case.” In International Brotherhood of Teamsters v. United States ,® 
the Supreme Court held that while Title VII does not require a 
racially or sexually balanced work force, imbalance shown by 
statistics is evidence of purposeful discrimination. In Davis v. 
Califano,™ plaintiff made a prima facie case by statistically showing 
that she was the only person on her level who was not promoted 
and that higher level positions were overwhelmingly male- 
dominated. 

A current issue is what showing must the plaintiff make regarding 
her qualifications. Case law prior to Burdine required plaintiff to 
prove that she had the minimum objective qualifications for the 
position.® She need not refute hypothetical reasons why she might 
be less qualified than the person chosen. Burdine held, however, 
that a defendant rebutting a plaintiff’s prima facie case need not 
prove that the person hired was better qualified than the plaintiff. 
Title VII did not require an employer to hire a woman or minority 
member over an equally qualified man. It was management 
prerogative to choose between equally qualified applicants. The 
plaintiff, therefore, had the burden of proving that she was better 
qualified than the person chosen. What is important, however, is 
whether plaintiff can do this after the defendant has explained why 
he hired the appointee, or if she must do it before he has said 
anything—as part of her prima facie case. 

This question came before the court in United States Postal 
Service Board of Governors v. Aikens.© The district court held that 
the plaintiff now, after Burdine, has as part of his prima facie case 
to show that he is better qualified than the person appointed.” The 
D.C. Circuit disagreed, requiring the plaintiff to show he meets 
only the minimum standard or any qualifications the defendant 
reveals. The Supreme Court remanded without an opinion, 
referring the lower court to Burdine. Justices Marshall and Brennan, 
however, appended a dissenting opinion arguing for the lower 
standard, which may mean they believe the court’s action to be 
one supporting the heavier burden.” If so, this will prove a 





® United States v. County of Fairfax 629 F.2d 573 (4th Cir. 1980). 

& 431 U.S. 324, 415-420 (1977). 

613 F.2d 957 (D.C. Cir. 1979). - 

6 Davis v. Weidner 596 F.2d 726 (7th Cir. 1979): 

% 453 U.S. 902 (1981). ` 

© See Aiken v. United States Postal Serv. Bd. of Governors 642 F.2d 514 (D.C. Cir. 
1980) for the district courts opinion. 

6 Ibid. at p.520. 

© 453 U.S. 902, 902-906 (1981). On remand the Court of Appeals reaffirmed its 
earlier holding that the district court had erred in requiring Aikens to offer direct proof 
of discriminatory intent. It also held that the district court erred in requiring Aikens to 
show as part of his prima facie case that he was as qualified or more qualified than the 
people who were promoted. Aikens v. U.S. Postal Service Board of Governors 665 F.2d 
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particularly onerous burden. Appointment and promotion systems 
tend to operate in informal and unsystematised ways. Decision 
makers are often given leeway to assess whatever subjective and 
objective factors they deem relevant. Unless the plaintiff knows 
how a discretionary system operates, she will not be able to show 
that she is better qualified than the appointee. The point of putting 
the burden of production on the defendant is to get into court the 
information as to how these decisions are taken. Without this, 
plaintiff will have to rely on discovery, which may be blocked by 
claims of privacy.” 


(iv) The Plaintiff's Prima Facie Case in the United Kingdom 


Although theoretically in the same position as her American 
counterpart, the complainant has a much lighter load than the 
standard “balance of probabilities” would suggest. This is because 
the tribunals act in a relatively informal manner with complainants 
bringing their own actions. The E.A.T. has urged the I.T.s that, 
barring exceptional frivolous cases, they should not at the end of 
the complainant’s case find that there was no case to answer.” In 
Moberly v. Commonwealth Hall (University of London),” the 
E.A.T. held that where ‘there is an act of discrimination, and one 
party to the act is a male and the other a female, a prima facie 
case of discrimination arises which calls for an answer by the 
defendant. In Conway v. The Queen’s University of Belfast,” the 
Northern Ireland Court of Appeal (N.I.C.A.), interpreting 
provisions identical to those of the S.D.A., held that an act of 
discrimination was defined as unfair or prima facie unfair preference. 

While in Moberly the I.T.s were instructed that they should be 
ready to draw inferences, no case has yet indicated that an 
‘inference of direct discrimination can be drawn from statistical 
evidence of past practices or other past conduct.” Indeed one case 
seems to indicate the contrary.” This will: be a serious gap in 
plaintiffs case which cannot be offset by procedural advantages if 
statistical evidence is the only evidence of discrimination. 

In so far as the qualification issue is concerned, in Conway it was 
not considered unfair not to interview a candidate unqualified for 
the position. The N.I.C.A. also held that the fact that a better 


1057, 1058-1059 (D.C. Cir. 1981). The matter went before the Supreme Court again in 
U.S. Postal Service Board of Governors v. Aikens 460 U.S. 711 (1982). There the Court 
did not discuss the qualification issue, holding that if the defendant fails to convince the 
court that the plaintiff has failed to make out a prima facie case the factual inquiry moves 
proceeds to new level if specifically and the issue as to whether the plaintiff made his 
prima facie case becomes irrelevant. Id. 715. See also Emily v. TransWorld Airlines 474 
A.2d 392 (Pa. 1984) adopting the Court of Appeals’ view. s 

7 Keyes v. Lenoir Rhyne College 522 F.2d 573 (4th Cir. 1977). 

7 Oxford v. Dept. of Health and Social Security [1978] I.C.R. 884. 

7 [1977] I.R.L.R. 176, [1977] I.C.R. 791 (E.A.T.). 

® [1981] I.R.L.R. 137 (N.I.C.A.). 

7 See Hepple, supra note 4 at p.81. 

75 Perera v. Civil Service Commission (No. 2) [1982] I.C.R. 358-359. 
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qualified candidate was appointed did not automatically rebut the 
possibility of discrimination. Nor was it for the tribunal to determine 
who was the better candidate for the job. Neither of these 
principles, however, seemed to be followed in Watches of 
Switzerland v. Savell.” In this case defendant’s promotion 
procedures indirectly discriminated against women. It was held that 
the qualities of the two male appointees were such that, in the 
tribunal’s opinion, they would have been appointed even.had there 
been no discrimination. If a lesser qualified person is appointed, 
however, the employer must come forth with clear reasons why 
this was so.” 


(v) The Defendant’s Rebuttal in the United States and the United 
Kingdom 

In order to rebut plaintiffs prima facie case in the United States, 
the defendant has to articulate some legitimate non-discriminatory 
reason for the employer rejection.” In Board of Trustees of Keene 
State College v. Sweeney,” the Supreme Court held that “articulate” 
did not mean that the defendant must prove absence of 
discriminatory motive. Burdine went further and held that the 
defendant was not obliged to prove that he was in fact motivated 
by the reasons given. The defendant’s obligation was to frame the 
factual issues with sufficient clarity to give the plaintiff a fair 
chance to demonstrate pretext. Thus the burden of persuasion 
remains throughout on the plaintiff. It can be seen from the above 
that the Supreme Court has been steadily lowering the defendant’s 
standard of proof to its present level which is merely to articulate 
in sufficiently clear and precise terms the reasons for his conduct. 
The plaintiff must then show that the defendant’s reasons are 
pretextual. 

The defendant’s standard of proof on rebuttal in the United 
Kingdom is the balance of probabilities. The defendant must give 
clear and specific reasons that satisfy the tribunal.® To this extent, 
therefore, the burden is heavier than in the United States where 
the defendant need only articulate a clear reason. Indeed the 
E.A.T. on occasion appears to have also shifted the burden of 
persuasion to the defendant.® 

Generally speaking, therefore, the plaintiff in England is in a 
better position procedurally to pursue a claim for direct 
discrimination. Her initial burden is lighter, and the defendant’s 
somewhat heavier than the respective position of the parties in the 


% [1983] ILR.L.R. 142 (E.A.T.). 

7 Wallace v. South Eastern Library and Education Board [1980] I.R.L.R. 193 
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78 McDonnell Douglas Corp. v. Green 411 U.S. 792, 802-804 (1973). 
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8° Khanna v. Ministry of Defence [1981] I.C.R. 653 (E.A.T.). 
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United States. Moreover the English plaintiff, apart from 
discovery,” can present the employer with a questionnaire which 
need not be answered but which if not answered may give rise to a 
presumption of discrimination.” 


(vi) Sexual Harassment as Disparate Treatment or Direct 
Discrimination 
It is useful here to consider a burgeoning area of disparate 
treatment law in the United States—namely, sexual harassment. As 
similar remedies may be available under the S.D.A., a comparison 
will be useful. , 

Early suits under Title VII for sexual harassment were 
unsuccessful, the conduct being viewed as a personal frolic, 
unauthorised® or not job related. Sexual harassment now 
constitutes sex discrimination under the Act. The reasoning of the 
courts is that, were it not for the person’s sex, he or she would not 
be subject to the harassing conduct.’ Two forms of harassment are 
recognised: one is where sexual favours are demanded by a 
superior in return for benefits; the other is where there exists a 
harassing work atmosphere.* 

The quid pro quo form of harassment envisages some form of 
disadvantage or a loss of entitlement produced by the conduct,® 
the harassment itself not being unlawful. Plaintiffs gaining unmerited 
promotions in return for sexual favours cannot complain of 
harassment if their benefits cease with the liaison.” An employee 
deprived of promotions given to sexually favoured co-workers has 
a remedy under Title VII.” 
`- A sexually harassing work atmosphere contemplates conduct of 
supervisors, co-workers or customers which, while disturbing, holds 
out no promise of penalties or rewards. ‘In Bundy v. Jackson,” it 
was held that an employee need show no tangible loss if such 
circumstances exist. An environment of this sort constitutes 
discriminatory terms of employment under the Act. Requiring an 
employee to wear revealing clothing that subjects her to lewd 
comments by customers is similarly sexually discriminatory conduct 
under the Act.’ An employer may be vicariously liable for 


8 §.D.A. s.74; Virde v..E.C.C. Quarries Ltd. [1978] I1.R.L.R. 295. 
8 §.D.A. s.74. 
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% Tomkins v. Public Serv. Elec. & Gas Co. 722 F. Supp. 553 (D.N.J. 1976). 
87 Barnes v. Costle 561 F.2d 983 (D.C. Cir. 1977). 

8 See EEOC Regulations 29 C.F.R. Part 1604, s.1604. 11(a). 

89 Fisher v. Flynn 598 F.2d 663 (1st Cir. 1979). 
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harassing conduct of his staff**; and also liable for such conduct of 
his employees of which he is or should be aware.” 

There is no reason why the United States analysis would not 
apply equally well to the English $.D.A.% If an employer harasses 
an employee, he would do so because of sex, and comparing like 
with like, would not treat a person of the opposite sex (for whom 
he felt no sexual attraction) in the same manner. Section 6(2)(a) 
makes it unlawful for an employer to discriminate in access to 
benefits, facilities and services. This provision is broad enough to 
encompass a sexually harassing atmosphere. 

The scope of the S.D.A. so far as sexual harassment is concerned 
was considered in Porcelli v. Strathclyde Regional Council.” Here a 
female employee was subjected to innuendo and abuse of a sexual 
nature by two co-workers attempting to force her to leave her 
employment. She eventually sought and gained a transfer. The I.T. 
found that while plaintiff suffered a detriment it was not because of 
sex. Reasoning akin to United States personal frolic cases the I.T. 
found that the employees would have subjected a man they disliked 
to similar obnoxious treatment, but of a different kind. The E.A.T. 
held, however, that the conduct of the two men having sexual 
overtones could have no relevance to their conduct towards a man. 
Adopting a broad definition of sexually harassing conduct, the 
E.A.T. appeared to accept that sexual harassment by its nature is 
discrimination on the basis of sex. 

The E.A.T.’s definition of sexual harassment encompassed 
conduct that could produce a sexually harassing atmosphere. The 
E.A.T., however, went on to confine section 6(2)(b) of the S.D.A. 
to quid pro quo forms of harassment, arguing that the S.D.A. does 
not prohibit sexual harassment but only where harassment 
constitutes “discrimination against the woman within the terms of 
her contract.” Harassing conduct only became relevant when it 
produced tangible results against the employee such as disciplinary 
measures, dismissal or resignation. This, it is suggested, is a 
misconceived notion of the nature and effects of sexual harassment. 
Harassing conduct affects the employee’s mental state, erodes 
status in the work place and ultimately affects the woman’s 
efficiency and productivity.” Ipso facto it is detrimental. Moreover, 
creating or permitting such a hostile working environment is 
contrary to the implied contractual duties of trust, confidence and 


care.} 
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The focus of ‘the judicial inquiry should be towards whether 
sexual harassment has in fact occurred. If it exists detrimental 
discrimination on the basis of sex should be implied. Otherwise, as ` 
the United States Court of Appeals pointed out in Bundy v. 
Jackson, “an employer could sexually harass a female employee 
with impunity by carefully stopping short of firing the employee or 
taking any other tangible actions against her in response to her 
resistance.” 

The employer is responsible under the S.D.A. for the acts of his 
agents acting under his express or implied authority, and for acts of 
his employees done in the course of their -employment.? These 
latter provisions could open the door to the various arguments 
initially accepted by American courts to prevent employer from 
being responsible for the acts of his subordinates.? The British 
tribunals should obviously skip this stage of development.’ Section 
40(3) prevents’ liability if reasonable steps are taken.: to prevent the 
conduct. In the United States employers have been required to 
raise the issue with employees and provide and monitor procedures 
for redress of complaints.’ This model could be utilised in Britain. 

D’ 
INDIRECT DISCRIMINATION 


(i) Introduction | 
Indirect discrimination exists when an employer applies criteria 
that are fair on their face, evenly applied, but which by their 
nature exclude large numbers of a protected group. This conduct is 
prohibited because it usually conceals either a discriminatory motive 
that would otherwise be impossible to prove, or a stereotyped view 
of the capacities of the sexes which inhibits individual appraisal. 


(ii) Disparate Impact in the United States: Plaintiff s Prima Facie 
Case 


Disparate impact is primarily grounded in section 703(a)(2) of the 
Civil Rights Act which prohibits segregation or classification by 
sex. Intention is irrelevant for disparate impact. All that is necessary 
is that the plaintiff show statistically that the defendant’s 
requirements' have a disparate impact on the protected class. 
Unlike the United Kingdom, the plaintiff need not be a member of 
the protected class ‘to have standing.® The plaintiff. must have 
statistical proof of disparate impact. Mere assertions, even if based 


2 S.D.A. s.4l. . 

3 See cases cited supra notes 95-97. 

4 In Porcelli, for example, employer accepted responsibility for employees’ conduct 
because of the special circumstances of the case. It was not, however, prepared to accept 
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6 Sandler v. Eastern Airlines 24 EPD 31, 358 (D. Mass. 1980). 
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on evidence of employer practices which logically would lead to 
disparate impact conclusion are, by themselves, insufficient to 
ground a-suit.” 

The nature of the statistical showing and the conclusions that can 
be drawn from them remain unclear. Various statistical comparisons 
are possible: (a) the number of women in the population compared 
with the number of women in the defendant’s employ; (b) the 
number of qualified women either in the workforce generally or 
some geographically defined pool; (c) the hiring rate of men and 

` women by the employer compared to the potential applicant pool; 
(d) the number of men and women applying for ‘jobs with 
defendant. 

The Supreme Court has held that where the qualifications 
required by the employer are generally held or easily acquired, (a) 
will be sufficient for a prima facie case. When the requirements are 
less commonly held, a more specific test should be used.? In 
Dothard v. Rawlinson, the plaintiff proved Statistically that 
defendant’s height and weight requirements for prison guards 
would. bar 41 per cent. of American women aged between 18 and 
79 from the job but less than 1 per cent. of men. The defendant 
argued, however, that plaintiff's prima facie showing of disparate 
impact should not be based on generalised national statistics but 
rather on the number of female applicants for guard positions in 
the Alabama prison system. The Court held that the latter standard 
was inappropriate because the standards imposed would deter 
many women from applying. Moreover, 

“The plaintiffs in a case such as this are not required to 
exhaust every possible source of evidence, if the evidence 
actually presented on its face conspicuously demonstrates a 
job requirement’s grossly discriminating impact. If the employer 
discovers fallacies and deficiences in the data offered by the 
plaintiff he is free to adduce countervailing evidence of his 
own.” i 


In a subsequent race discrimination case, however, the Supreme 
Court appears to have retreated from this position. In New York 
Transit Authority v. Beazer, the Court had to consider the Transit 
Authority’s policy of refusing to employ any person who “use[s] 

: narcotics, tranquilisers, drugs of the amphetamine group or 
barbiturate deviations.” The plaintiffs had been discharged for 
drug use and had been unable to obtain re-employment because of 
participation in a methadone maintenance - program, the drug 
methadone being used to keep users free of heroin and other illicit 
drugs. The plaintiffs showed that nearly two thirds of methadone 
maintained persons in New York City were black or Hispanic. The 
ee ee 
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Court held this insufficient to maintain a prima facie case because 
there was no showing that these proportions obtained among the 
subclass of methadone maintained applicants for employment at 
the Transit Authority. Rather than inferring that the proportions of 
the larger group: obtained in the smaller, the Court required the 
plaintiff to prove that the proportions applied equally to the 
subclass.’ 

In E.E.0.C. v. Greyhound Lines Inc.,"' the Third Circuit held 
that the plaintiff in making a prima facie case had to show actual 
disparate impact and a causal link between the prohibiter and its 
impact on the protected class. The plaintiff argued: that the 
defendant’s no-beard policy had a disparate impact on blacks 
because of a skin condition peculiar to blacks that made it difficult 
for them to shave. The defendant responded to this by proving 
that its percentage of blacks exceeded the percentage of blacks in 
the labour pool. The Court held that for there to be a disparate 
impact suit there must be disparate impact. Moreover the plaintiff 
had failed to show the causal link between the prohibition and its 
disparate impact on the protected class. In order to do this the 
plaintiff had to show that there was no similar skin disease affecting 
white males. Absent this all he had shown was that he was 
disadvantaged because he had the skin disease. 


(iii) Indirect Discrimination in the United Kingdom: The Plaintiff s 
Prima Facie Case 


Section 1(1)(b) of the S.D.A. provides that an employer indirectly 
discriminates against a woman when 


“he applies to her a requirement or condition which he applies 
or would apply equally to a man but 
(i) which is such that the proportion of women who can 
comply with it is considerably smaller than the number of 
men who can comply with it, and 
(ii) which he cannot show to be justifiable irrespective of the 
sex of the person, and f 
(iii) which is to her detriment because she cannot comply 
with it.” 


The phrase “requirement or condition” has been broadly 
construed as something which has to be done in order to receive a 
-benefit.’2 Where an employer’s classification of workers provides 
promotion opportunities in all schedules except one-dominated by 
women, it was held that no requirement or condition had been 
imposed. The job simply gave no promotion opportunity. The 
E.A.T. held that if the claim had been phrased in terms of 
requiring employees to be in another schedule in ‘order to receive 


11 635 F.2d 188 (3rd Cir. 1980). - 
12 Price v. Civil Service Commission [1978] I.C.R. 27. 
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seniority and promotion benefits, the requirement might have been 
met.! 

That the woman be unable to comply with the condition has also 
been construed liberally to mean practically unable to comply.” In 
Watches of Switzerland v. Savell,”® the I.T. found that employer’s 
promotion system was mainly subjective and contained criteria of 
which the plaintiff was unaware and with which she was, therefore, 
unable to comply. The E.A.T. accepted that the promotion system 
imposed a requirement or condition and that such requirement 
could have a disproportionate impact on women. It went on to 
hold, however, that the requirement was not to the employee’s 
detriment because she could comply with it. This was evidenced by 
the fact the plaintiff was considered for promotion and probably 
would be promoted in the future. Moreover the employers indicated 
that they were willing to consider properly qualified women for 
higher executive positions. 

The mere fact that an employee was considered for promotion 
and might be promoted in future seems besides the point when 
considering whether the employee has suffered a detriment through 
an imposed condition with which she could not comply. A 
female employee uninformed of the unwritten requirements for 
advancement (often conveyed in male environments to which 
women have no access)’* is placed at an extreme disadvantage 
when her credentials and performance are compared with those 
male counterparts who have had time and information to groom 
themselves for a particular position. Thus while females may be 
able to come forward for promotion, they will practically be unable 
to achieve it or will do so at a much slower rate than better 
informed counterparts.” Moreover employers should not be able 
to avoid responsibilities by simply considering females while 
maintaining a system that ensures that males have a competitive 
edge. t8 

Unlike the United States courts, the British tribunals have not 
required statistical showings of disparate impact in order to make a 
prima facie case. Rather, tribunals have relied on common sense 





13 Francis v. British Airways Eng. [1982] I.R.L.R. 10. 
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15 [1983] I.R.L.R. 143 (E.A.T.). ‘ 

16 See Gill v. El Vino Co. Ltd. [1983] 1 Q.B. 425 where the English Court of Appeal 
held that plaintiff suffered a detriment through defendant bar owner’s practice of refusing 
to permit women to stand and drink at the bar. Griffiths L.J. noted that because the bar 
was frequented by lawyers and journalists a female reporter would suffer in not being 
able to mingle with men at the bar and so pick up useful gossip. 

17 An analogy can be drawn from Home Office v. Holmes [1984] I.R.L.R. 299 
(E.A.T.) where the fact that plaintiff was able to work full-time “under difficulty and 
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condition with which she could not comply. 

18 In Kunda v. Muhlenberg College 621 F.2d 532 (3rd Cir. 1980) plaintiff had not been 
informed, as were male counterparts, that a masters degree was required to secure 
tenure. The Court of Appeals upheld the district court’s order requiring the defendant to 
promote plaintiff to assistant professor and to tenure her upon her acquiring a masters 
degree. 
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and common knowledge in deciding whether a requirement indirectly 
discriminates.” Moreover, statistics acknowledged inadequate by 
ordinary standards bécause of small or unequal sampling have also 
been accepted. Thus, in the case of Perera v. Civil Service 
Commission,” the tribunal relied on inadequate statistics, its own 
knowledge, and the failure of the employer to contradict the 
evidence in arriving at its conclusions of indirect discrimination. 

The British approach is beneficial to plaintiffs pursuing their own 
remedies, and will be adequate in dealing with the grosser forms of 
discrimination. Subtler forms of discrimination, however, will 
probably require more precise statistical showings. Turley for 
example did not raise the issue of whether discrimination against 
pregnant women is indirect discrimination. But if the issue were to 
arise it could not be settled by common knowledge or sense. What 
women should be considered: married, single or all women? And 
what should be the time frame? It seems inevitable, therefore, that 
some statistical sophistication will have to be gained by plaintiffs 
and tribunals, particularly if employers begin to utilise their superior 
statistical information to defend plaintiff claims. 

Unlike the E.E.O.C. v. Greyhound Lines position, it appears 
that a plaintiff doés not have to prove actual disparate impact in 
Great Britain to succeed in an indirect discrimination case. In Price 
v. Civil Service Commission, the employer attempted to rebut a 
claim that its policies discriminated against women by proving that 
more than 50 per cent. of the appointees were women. This was 
held to be irrelevant to the issue of whether the policy discriminated 
individually against women. This is a better approach than that in 
Greyhound in that the latter can encourage quotas. Moreover, the 
mere fact of equality may mean no more than that the women 
employed had given up rights such as to marry and have children 
so as to comply with the employer’s discriminatory practices. 

Section 1(5)(iii) of the S.D.A. requires that the condition be to 
the petitioner’s detriment. This provision’ can be particularly | 
onerous if the tribunals are not prepared to infer detriment through 
membership of the target class—as occurred in Savell. 


(iv) The Defendant’s Case in the United States 


The defendant can rebut the plaintiffs case by producing more 
refined statistics showing, for example, that Plaintiff's statistics are 
out of date or make the wrong comparisons.: The defendant might 
also attempt to justify the requirement as a business necessity. 

A widely followed formulation of the business necessity test was 
set out in Robinson v. Lorillard Corp.” This test asks if there is a 


19 Bohon-Mitchell v. Common Professional, etc. [1978] I.R.L.R. 525. 
2 [1982] I.C.R. 350. 
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legitimate overriding business purpose that makes the practice 
necessary for the safety and efficiency of the business. The 
business purpose must be sufficiently compelling to override the 
discriminatory impact of the rule. The practice must carry out the 
purpose and there must be no acceptable, less discriminating, 
alternative practices. 

As with disparate treatment, the problem is to determine the 
impact of Burdine on the issue of business necessity. In Johnson v. 
Uncle Ben’s Inc.,~ the Fifth Circuit held that Burdine does not 
apply to disparate impact. The plaintiff, having made a prima facie 
case, the burden of proof shifts from the plaintiff to the defendant. 
In Chrisner v. Complete Auto Transit, Inc. , the Sixth Circuit held 
that Burdine applied. Here.the plaintiff argued that the employer’s 
policy of hiring drivers with two years’ experience discriminated 
against women. The district court held the defendant could prove a 
business necessity by proving its hiring policy was the least 
discriminating alternative. The Court of Appeals, however, held 
that the defendant had rebutted the plaintiff's case merely by 
showing that its policy was necessary to promote the efficient 
operation of the business. The court held that “necessary” did not 
mean “indispensible”; and that the plaintiff has the burden of 
persuading the fact finder of the less discriminatory alternative. 

The type of business necessity arguments that succeed seem to 
be those that promote the safety of others. Thus height and weight 
requirements have generally been struck down as not serving their 
intended purpose or because such „purposes could be achieved b 
other less discriminating methods.” In Boyd v. Ozark Airlines,” 
however, the court accepted a five feet, five inches height 
requirement for pilots as essential for the safe operation of a plane. 
The case illustrates how equipment designed for the average man 
can effectively keep women out of areas and occupations into 
which they may wish to move.” Employers may impose on 
candidates rigorous tests which, if designed to reflect job demands 
accurately, will not constitute disparate treatment even though 
large numbers of women are excluded.” 

Concern for the ability of pregnant air stewards to successfully 
handle emergency situations has led some courts to validate their 
grounding for reasons of passenger safety.” Other courts have held 
the defence unavailable during the early stages of pregnancy and 
have permitted women to fly for varying periods if they consult 
with their physicians.*° 
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Another area of perhaps greater concern is that of neutral rules 
designed to keep women of childbearing years from toxic work 
places. The initial position of the E.E.O.C. was that any policy 
which by its terms was designed to protect employees from 
reproductive hazards and excluded them from such areas was 
discriminating on its face.” Neutral rules would have to be justified. 
The Commission’s concern lay in the fact that some 20 million jobs 
were alleged to involve toxic dangers and employers were adopting 
policies of excluding women from such jobs. The E.E.O.C. 
subsequently dropped these proposals in favour of case by case 
enforcement. 

Unlike the S.D.A., which provides a broader exculpation, namely 
justification, business necessity is tied fairly closely to business 
purposes.® Thus an employer excluding women of child bearing 
years from a toxic area could not justify himself by arguing concern 
for the embryo. Presumably his factory could function efficiently 
even with reproductive health hazards. So health and safety of the 
women would not serve. This is particularly so if the toxic material 
similarly affects male employees. The employer would have to give 
a reason for singling out the women. Presumably an employer’s 
compelling purpose would have to be the avoidance of law suits 
and damages for injuries to children subsequently born.™ 

In Wright v. Olin Corp.,* an employer excluded female 
employees from positions involving proximity to dangerous 
chemicals. The lower court upheld the policy as a good faith 
attempt to protect innocent parties.” The Fifth Circuit disagreed, 
holding that protectionist policies had been too readily accepted in 
the past and that they generally worked to the detriment of 
women. The court held that the employer had to offer scientific 
evidence of a specific danger as well as evidence that the danger 
merited the exclusion of women.” American Cyanamid Corp. is 
also currently being sued regarding its policy of requiring sterilisation 





31 45 Fed.Reg. 7514, 7516. 

32 46 Fed.Reg. 3916 (1981). 

33 Griggs v. Duke Power Co. 401 U.S. 424, 431 (1971). 

¥% See Furnish, “Prenatal Exposure to Fetally Toxic Work Environments,” 66 Jowa L. 
Rev. 98-101 (1980); Howard, “Hazardous Substances in the Workplace: Implications for 
the Employment Rights of Women,” 129 U. Penn. L. Rev. 819-833 (1981). f 

35 697 F.2d 1172 (4th Cir. 1982). 7 

36 24 F.E.P. cases 1659 (D. N.C. 1981). 

37 On remand to the Western District of North Carolina the courts judgment was for 
Olin. After extensive testimony by scientific experts, the court concluded that great 
danger existed to the unborn only through maternal exposure in the plant. The court 
thought an employer’s attempt to protect the foetus should be applauded not penalised: 
Wright v. Olin Corp. 34 F.E.P. Cases 1226 (D. N.C. 1984). See also Zuniga v. Kleberg 
County Hospital 692 F.2d 986 (5th Cir. 1982) holding that termination of X-ray technician 
violated 42 USCSE §2000e-2(a). Because the hospital failed to utilise an alternative less 
discriminatory means of achieving its stated goal, its business purpose stood revealed as a 
pretext so that its business necessity defence must fail: Hayes v. Shelby Memorial 
Hospital 726 F.2d 1543 (11th Cir. 1984), holding that since the hospital failed to adopt 
less discriminatory alternatives and since policy of discriminating against pregnant women 
was indefensibly discriminatory, Title VII was violated. z 
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of women of child-bearing age who wish to work in certain areas 
of their plants. 


(v) The Defendant’s Case in the United Kingdom 


In Steel v. Union of Post Office Workers,” The E.A.T. laid down a 
rigorous test for justification of indirect discrimination. The burden 
was on the employer and it was said to be a heavy one. The 
employer had to show that the requirement was genuine and 
necessary and not merely convenient. Other non-discriminating 
methods should be unavailable to achieve their result. The need of 
the requirement would have to be weighed against its effect. This 
test, heavier than that envisaged by the legislature, has been 
subsequently eroded in Singh v. Rowntree Mackintosh Ltd.” The 
Scottish E.A.T. held that the requirement need not be shown to 
be absolutely essential. Rather they applied a somewhat subjective 
abstract test of what the employer might reasonably conclude was 
reasonable. The case itself involved disparate treatment by the 
employer in permitting facial hair except beards and refusing to 
consider face covering as a reasonable alternative to his’ policy. 

The lower standard of Singh was approved by the Court of 
Appeal in Ojutiku v. Manpower Services Commission. Eveleigh 
L.J. held that “if a person produces reasons for doing something 
which would be acceptable to right thinking people as sound and 
tolerable reasons for so doing then he is justified in his conduct.” 
The test is thus less of a justification for discriminating than an 
abstract evaluation of conduct. 

This issue of conduct discriminatory on the basis of health and 
safety in the United Kingdom may be preempted by section 51 of 
the S.D.A. This provision permits discriminatory conduct if 
necessary to comply with other earlier legislation. This has been 
broadly interpreted to include legislation that permits conduct 
rather than requires it. The legislation referred to includes the 
Health and Safety at Work Act of 1974 (H.S.W.A.). The 
application of this Act to the S.D.A. was considered in Page v. 
Freight Hire (Tank Haulage) Ltd.“ The petitioner, a young divorcee 
who no longer wished-to have children, was told that she could not 
continue to transport a toxic material as it was allegedly dangerous 
to women of child-bearing years. The evidence used to support this 
was a label on the chemicals, a telephone call from the manufacturer 
and the evidence of another truck driver. It was argued by the 


% See, Sec of Labor v. American Cyanamid No. 79-5762 (OSHRC) filed Oct. 25, 
1979. 

39 [1978] I.C.R. 181 (E.A.T.). 

4 11979} I.C.R. 544 (E.A.T.). 

4 [1982] LR.L.R. 418 (C.A.). 

“2 Hugh-Jones v. St. John’s College, Cambridge rer] I.C.R. 848 (E.A.T.); Greater 
London Council v. Farrar [1980] 1.C.R. 266 (E.A.T.). 

[1981] ILR.L.R. 13, [1981] I.C.R. 299 (E.A.T.). 
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employer that: the petitioner was not treated detrimentally when 
health considerations were balanced. The E.A.T., however, would 
not assume that any balancing was necessary and accepted detriment 
by virtue of the dismissal. The issue, however, was not decided by 
reference to section 2(2) of the S.D.A. but by reference to section 
2 of the H.S.W.A. Relying on the general duty of the employer to 
ensure the health and safety of his employees under the Act, the 
E.A.T. held that discrimination was justified if the employer 
“thinks it right not to allow an employee for his (or her) safety, to 
do the particular job.” The employer was not required to show 
that the course adopted was inexorably the, only method available. 
The standard is, therefore, a subjective one. Moreover, it seems to 
-place the burden on the employee to aduce evidence rebutting the 
employer’s beliefs in the toxic effects of the chemicals and the 
absence of other satisfactory non-discriminatory methods of 
preventing exposure. This is clearly an unduly onerous burden for 
an employee and should be placed firmly with the employer who 
would presumably be better informed as to levels of exposure and 
possible precautions that might be had.“ 

It is unfortunate that both jurisdictions are showing a tendency 
to reduce the evidentiary burden- of the employer in indirect 
discrimination cases. The presumption of discrimination produced 
by rules that have an adverse impact on a protected group is 
seriously eroded if the employer can simply come forward and 
rebut the presumption by articulating a reason which the employee 
must then attempt to discredit. The British plaintiff, however, is in 
a substantially worse position than the United States employee, in 
that the employers are able to vindicate their practices even though 
reasonable non-discriminating alternatives are at hand. 


E 
MARKET FORCES AS A REASON FOR UNEQUAL PAY 


(i) Introduction 
The discriminatory nature of the market place frequently causes 
women to accept jobs at less pay than would a man doing the same 
work, and often causes “crowding” of women into certain ‘jobs 
where they have no male comparators.* This section considers 





445.55 of the S.D.A. requires the Equal Opportunities Commission to review the 
question of discriminatory health and safety provisions in consultation with the Health 
and Safety Commission. In its first report on the subject the E.O.C. recommended that 
such discriminatory provisions should be abolished: Health and Safety Legislation: Should 
We Distinguish Between Men and Women? (E.O.C. 1979). See now Sex Discrimination 
Bill 1986 cls. 3&4. | 

45 In 1982 female workers in the U.S. earned only 59% of the male medium: 
Statement by Dr. Janet Norwood, Commissioner, Bureau of Labor Statistics; Pay Equity: 
Equal Pay for Work of Comparable Value: Hearing Before the Subcommittee on Human 
Resources, Civil Service, Compensation and Employment Benefits of the House Committee 
on Post Office and Civil Service, 97th Cong., 2d Sess. 51 (1982). Women’s hourly 
earnings in Britain for 1982 were 75.1% of men’s, 71 Labour Research 262 (1982). For 
“crowding” see Blumrosen, “Wage Discrimination, Job Segregation, and Title VII of the 
Civil Rights Act of 1974,” 12 U. Mich. J. L. Ref. 399, 415-428 (1979); Blumrosen, 
“Wage Discrimination and Job Segregation: The Survival of a Theory,” 14 U. Mich. J. 
L. Ref. 1, 2-4 (1980-1981). . 
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whether an employer can utilise existing discrimination as a reason 
for not paying women the same as men doing either the same work 
or work that is of equal value. ` 


(ii) Market Forces as a Factor Other than Sex 


The U.S.E.P.A. permits employers. to justify pay differentials for 
reasons of seniority, merit, productivity, and factors other than 
sex.“ Section 1(3) of the U.K.E.P.A. as amended in 1983 provides: 
“An equality clause shall not operate in relation to a variation 
between the woman’s contract and the man’s contract if the 
employer proves that the variation is genuinely due to a 
material factor which is not the difference of sex and that 
factor: 
(a) in the case of an equality clause falling within subsection 
(2)(a) or (b) above, must be a material difference between 
the woman’s case and the man’s; and 
(b) in the case of an equality clause falling within subsection 
(2)(c) above may be such a material difference.” 


Section 1(3)(a) restates existing law concerning like work and work 
rated as equivalent while subsection (b) introduces the new equal 
value claims. This latter provision broadens the scope of material 
differences to include non-personal factors in so far as equal value 
claims are concerned. 

The issue here is whether an employer can tie wage rates to 
what applicants made in their previous employment, or, argue that 
a male applicant would not agree to work for the same amount 
that is paid to a woman already employed and doing the same 
work. 


(a) United States case law 


In E.E.O.C. v. Aetna Insurance,” new employees’ salaries were 
determined according to current market demands of prospective 
employees and their potential value to the company. A subsequently 
hired male received more than a previously hired female doing the 
same work. The court held that subjectivity is inevitable in hiring 
decisions and that the employer’s system was not based on sex. In 
Pearce v. Wichita County, however, these arguments were 
rejected. The court would not accept the claim that there would be 
a greater economic benefit to the company from a more highly 
paid male—and that this was not a factor based on sex. Moreover, 
the fact that employers have a greater bargaining power vis-à-vis 
women was precisely the situation that the U.S.E.P.A. was trying 





4 29 U.S.C. §206(d) (1976). 
“ 616 F.2d 719 (4th Cir. 1980). 
48 590 F.2d 128 (5th Cir. 1979). 
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to counter. Similarly, in Hodgson v. Brookhaven General Hospital,” 
the court pointed out that to allow market wage as a defence 
would undercut the Act. 

In Kouba v. Allstate Insurance,” the employer hired trainees at 
their previous salary. Although this policy was apparently neutral, 
males were uniformly paid more under the scheme. The court 
rejected this as a factor other than sex. The market place reflected 
historical discrimination against women. The court, however, 
permitted the employer to demonstrate that the salary paid by the 
previous employer was not based on sexual discrimination. 


(b) United Kingdom case law 


The. market forces argument arose in Britain in Clay Cross 
(Quarry Service) Ltd. v. Fletcher.” The employer argued that the 
only suitable candidate who applied for an advertised position 
would not accept the same salary paid to a female employee doing 
the same work. The employer argued that the difference was not 
one of sex in that he would have paid a properly qualified’ female 
applicant, who made the same demands, the same amount. 

The Court of Appeal held that a material difference other, than 
sex meant a personal difference between the man and the woman. 
It did not mean external economic factors. Lawton L.J: expressed 
concern over the complexities that were arising under the Act. He 
did not think it admissible for the employer to introduce evidence 
to show why the applicant had been paid more in his previous 
position and that this was not based on discrimination. His Lordship 
felt an exception based on economic factors to be too vague. 

Subsequent cases to Clay Cross, however; did allow non- 
personal factors as material differences; ;°* moreover, the European 
Community Court validated economic factors. as a defence to 
unequal pay if they were unrelated to sex.” 

In Rainey v. Greater Glasgow Health Board,* the employer 
wished to establish a prosthetist filling service. The rate of pay 
initially offered attracted mainly women. As there were insufficient 
applicants to make the service viable the Board advertised at a, 
higher rate and also agreed to pay this rate or the previous salary 
of the applicant. Men were willing to apply under these terms. 


4 470 F.2d 729 (Sth Cir. 1970’. 

50 523 F.Supp. 148 (D. Cal. 1981). 

5! [1979] 1 All E.R. 474. : 

52 See Farthing v. M.O.D. [1980] I.R.L.R. 402 (C.A.); Macarthys v. Smith (No. 2) 
[1980] 1.C.R. 692 (C.A.); Jenkins v. Kingsgate (Clothing Productions) Ltd. (No. 2) [1981] 
IR.L.R. 388 (E.A.T.). 

°°. Macarthys Ltd. v. Smith [1980] E.Comm.Ct.J.Rep. 1275, 1288-89, [1980] 2 Comm. 
Mkt. L.R. 205, 211, 213-14 (employer entitled to show change i in economic conditions as 
reason for differences in pay); Jenkins v. Kingsgate [1981] E.Comm.Ct.J.Rep. 911, [1981] 
2 Comm.MKt.L.R. 24 (difference i in wages between full and part-time workers permissible 
if attributed to economic factors which were objectively justified and unrelated to sex.) 

54 [1984] I.R.L.R. 88 upheld by the Court of Session [1985] IL.R.L.R. 414. 
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Ultimately men tended to dominate the higher scale and women 
the lower. 

The Scottish E.A.T. considered that the difference in pay was 
not one based on sex but rather different forms of entry into the 
Service. Men or women could have applied at either time and 
received the relevant rate; also the employer was not intending to 
discriminate on the basis of sex but rather it was striving to set up 
the Service. The dissenting member of the panel thought it 
impermissible for the Health Board to set a pay scale that was 
unacceptably low so as to fill up the positions with available 
females and then set a higher scale acceptable to men. Such a 
practice was tantamount to deciding to pay men more than women 
for doing the same job. 

The Equal Pay (Amendment) Regulations of 1983 by creating 
two categories of material factors appears to reinforce the Clay 
Cross holding in that non-personal factors are relevant only for 
equal value claims. This may mean that the tribunals will now 
ignore non-personal factors when considering like work claims and 
look only to the differences between the men and women involved. 
What is more likely, however, in view of the European Court 
rulings and the somewhat ambiguous nature of the personal/non- 
personal distinction, is that external factors will be permitted so 
long as they are not based on sex. Under either test it is clear that 
the Rainey holding would be incorrect. The tribunal did not under 
the first test consider the difference between the men and the 
women but rather how they entered the service; and, moreover, 
the external factor that produced the disparity was the discriminatory 
nature of the marketplace. The women, because they were women, 
could not get more from other employers and were therefore 
prepared to work for less. This is an external factor based on sex. 

‘Tf the British tribunals accept that external factors other than sex 
may constitute a defence, then there would appear to be little 
difference between the United States and United Kingdom 
approaches. If, however, non-personal factors are excluded, then 
employers will not be able to rely on allegedly non-discriminatory 
economic factors as a reason for disparate pay for work that is the 
same. 


(iii) Profitability as a Factor Other than Sex 


In both the United States and the United Kingdom the courts have 
considered profitability, as opposed to productivity, as a reason for 
discriminating which is one other than sex. 

In Hodgson v. Robert Hall Clothes, Inc., higher wages were 
paid to men in a retail clothing store than were paid to women 
doing substantially the same work. The differential was justified on 


55 473 F.2d (3rd Cir. 1973), cert. denied 414 U.S. 866 (1973). 
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the basis that the men who worked in the men’s clothing department 
had a higher profitability than the women who worked in the 
women’s clothing department. The disparity was due to the fact 
that the women had to sell 40 to 50 per cent. more items to get the 
same dollar volume as did the men. The Third Circuit held that 
profitability was a factor other than sex. The court held-that it 
would weaken the employer’s competitive edge if it had to, pay 
women, who. did not make as much for the company, the same as 
the men. 

In .the British case, Albion Shipping Agency v. Arnold,* the 
employer paid a male, branch manager more than he paid to a 
woman who subsequently replaced him, the reason given for the 
differential being that the branch was becoming unprofitable so 
that they were unwilling to pay her the same amount as her 
predecessor. The E.A.T. accepted this as a valid reason for paying 
the lower amount. 

In' both these cases we have a situation where men and women 
are doing the same work, but because of other factors, the women 
are. not making as much for the company as are their- male 
counterparts. It is clear that an employer should be able to pay 
more to a worker, who is more productive.: Similarly if there is an 
economic recession in a particular area he should be able to make 
across the board cuts to reduce his overhead expenses. What he 
should not be able to do is maintain his profit margin by relying on 

. the fact that women are prepared to work for less than are men. 
Thus, in the British case, the question should not have been 
whether the business was doing poorly, but rather whether the 
conditions in the area were such that both men and women would 
have been prepared to do the work for the lesser amount. But if 
that particular branch were doing poorly for some other reason 
(e.g. too much competition), the employer should not be able to 
maintain his profit margin by relying on the. fact that a ‘woman 
would, work for less than a man. The. branch should either be 
closed, or parity achieved by requiring the other branches to bear 
the burden of the less productive one. Thus the employer should 
not -be. able to departmentalise his profits so as to benefit from a 
discriminatory market.” 


(iv) Comparative Worth 


A discriminatory market place frequently causes segregation of 
women into low paid jobs for which there are no male comparators. 
The jobs are not low paid because they are necessarily of less 


56 [1982] I.C.R. 22 (E.A.T.). 

5 When Albion first came before the E.A.T. it refused to accept declining profitability 
as justifying the wage differential and remanded the case back to the I.T. to consider 
whether the employer was taking advantage of the woman’s situation by paying her less 
wages: Albion Shipping Agency v. Arnold [1981] I.R.L.R. 525 (E.A.T.). 
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value than the work done by the men but because of discrimination. 
As one writer has put it, “[t]he social, historical, and economic 
studies have demonstrated the high degree of likelihood that the 
jobs of . . . women are considered to be of lesser worth because 
they are female [jobs].” Thus while under-representation of 
women in a particular class will indicate discrimination, so too will 
over-representation in a particular occupation or job indicate 
discrimination. Sex discrimination legislation permits women to 
apply for higher-paying jobs. But the issue is whether they are to 
be given recognition for the work that they now do. This issue is 
currently an open one in both the United States and Great Britain 
and it is appropriate to close this paper with a brief consideration 
of developments. 


(a) Comparative worth: the United States 


The issue of comparative worth came before the Supreme Court 
in County of Washington v. Gunther.° In this case female guards 
were paid significantly less than male guards. It was admitted that 
their tasks were substantially different. However a job evaluation 
survey carried out by the county indicated that they should be paid 
75 per cent. of the wages paid to male guards. 

Whether a remedy was available under Title VII depended on 
the construction to be put on the Bennett Amendment which links 
Title VII with the U.S.E.P. This Amendment provides that it is 
not unlawful for an employer to differentiate in payment of wages 
or compensation between men and women if such a differentiation 
is authorised by the U.S.E.P.A. The issue before the Court was 
whether the Bennett Amendment merely made U.S.E.P.A. 
defences available or whether it also imposed the equal work 
requirement for disparate pay claims brought under Title VII. The 
majority in Gunther held that, in the light of the broad remedial 
powers granted the courts by Title VII, the language of the Act, 
and to some extent the legislative history, it was clear that Title 
VII did not require that an employee in the petitioner’s shoes be 
forced to leave her position to escape discrimination. The Court 
held that where sex segregation occurs, employees are entitled to 
offer proof that their depressed wages are due to discrimination. 
The Court was careful to point out that this case made no holding 
regarding comparable worth as the employers had themselves rated 
plaintiff’s jobs.© It is clear, however, that Gunther has removed a 
cicada SA AN eS ec re aa ee 

38 See Blumrosen, “Wage Discrimination, Job Segregation and Title VII,” supra note 
53 at (2nd) p.397. 

5 452 U.S. 161 (1981). 

© See American Federation of State, County, and Municipal Employees v. State of 
Washington 38 F.E.P. Cas. 1353 (9th Cir. 1985) and American Nurses Association v. State 
of Illinois 606 F. Supp. 1313 (D.C. 111, 1985) two post Gunther decisions which refused 


to apply the concept of comparative worth where the employer failed to adopts its own 
studies suggesting higher pay for men engaged in comparable work. 
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major hurdle for comparable worth claims. The Gunther case. law 
gives some idea of the potential impact of the Gunther ruling. 

In International Union of Electrical, Radio and Machine Workers 
Electric Corps. v. Westinghouse, the employer’s pre-Title VII 
wage scheme segregated jobs by gender—male jobs being uniformly 
higher. in pay. When the schedules were merged, the employer did 
not integrate the two schedules. but continued to, classify female 
dominated positions at lower pay rates. The plaintiff argued that 
the employer’s current schedule, although neutral on its face, was 
discriminatory in that it was based on the pre-Title VII rates. The 
. Third Circuit accepted this argument that Title VII prohibited - 
intentional discrimination in the formulation of job classifications. 
Plaintiffs had a cause of action if they were able to show that the 
job categories had their roots in pre-Title VII discrimination. . 

In Lemons v. City and County of Denver,” the comparable 
worth question emerged in its purest form. Nurses employed by 
the City. claimed that, although they had parity with other nurses in 
the community, they were underpaid because their occupation was 
predominantly a female one. They sought equal remuneration with 
other male employees doing work of equal value. The court 
refused to do this. It held that for courts to make such comparisons 
would be to enter a whole new area which they would not. do 
absent a clear Congressional mandate. There does not appear, 
however, to be much of a difference in comparing jobs to see if 
they are different or.the same and comparing different occupations 
to determine if they are of equal value. Thus in Taylor v. Charley 
Bros. Co.,® the court held that the employer maintained sexually 
segregated departments for which they had never carried out job 
evaluation studies. The women were paid less than the men 
because they were women. Utilising the American Association of 
International Management Plan the court determined that the 
women should receive 90 per cent. of what the men earned. 

Gunther indicates that the door is open for claims based on 
comparable worth. Thus far, however, such claims have not fared 
well in the federal courts. While some courts have been prepared 
to accept comparable worth studies as evidence of direct 
discrimination, other courts have denied comparable worth as a 
viable action under Title VII generally.“ Comparable worth may 
have magical powers to eliminate wage disparity but as yet there 
not much evidence of its existence in United States courts. 


(b) Comparable worth: United Kingdom 

The U.K.E.P.A. prior to the 1983 amendments provided equal 
pay for like work or work rated as equal. The latter means that 
there is in existence a properly formulated job evaluation scheme.® 


61 631 F.2d 1094 (3rd Cir. 1980). 

® 17 F.E.P.Cas. 906 (D. Colo. 1978), 620 F.2d 228 (10th Cir. 1980), cert. denied 449 
U.S. 888 (1980). 

& 25 F.E.P.Cas. 602 (D.C. Pa 1981). See note 90 below. 

65 5.1(2)(b) and s.1(5) U.K.E.P.A. 
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If such a scheme existed and the woman was rated equally with a 
man doing a different job, she was entitled to the same treatment 
as the man.© On the other hand, if the job evaluation scheme 
rated her differently, the tribunal is generally bound by the scheme 
unless the scheme could be shown to contain a fundamental error.” 
Absent such a scheme an employee had no claim for equality of 
treatment with men doing work that was different but of comparable 
worth. 

In Commission of the European Communities v. United 
Kingdom,® the European Court held that the U.K.E.P.A. failed 
to comply with the EEC Equal Pay Directive, in that it failed to 
provide a remedy for a woman receiving unequal pay for work of 
equal value to that of a man in the same employment. The British 
response to this judgment was to amend the U.K.E.P.A. to permit 
an employee to seek a judicial determination that her work is of 
equal value to that of a man in the same employment.” “Value” is 
defined to mean “demands made on her” and specifically with 
respect to “effort, skill and decision.””! The provisions provide for 
an initial evaluation by an independent expert unless the tribunal 
makes a preliminary finding that “there are no reasonable grounds 
for determining that the work is of equal value.”” While the 
matter can never be decided in the employee’s favour at the 
preliminary stage, it may be decided against her at this point. 

The tribunal may refuse to accept the report of the expert for 
failure to give reasons or to invite representation of the parties,” 
or because the expert could not reasonably have reached the 
conclusions that he did.” If the report is accepted by the tribunal 
the expert must submit to cross-examination by either party”; 
however, if accepted the report conclusively determines “any 
matter of fact”. The report will not be admitted if the employer 
can show that the difference is due to a material factor other than 
sex.” 





© §.1(2)(b). 

© Greene v. Broxtowe D.C. [1977] I.R.L.R. 34 (1977) I.C.R. 241 (E.A.T.); Eaton 
Ltd. v. Nuttall [1977] I.C.R. 272, 277-78 (E.A.T.). 

& Case 61/81, [1982] I.C.R. 578; [1982] ILR.L.R. 333. 

® Directive 75/117 of 1975. 

7 Equal Pay (Amendment) Regulations 1983 supra note 26 (Ist). 

7 Ibid. Reg. 2 D inserting s.2(1)(c) U.K.E.P.A. 

72 Ibid. Reg. 3(1) inserting s.2A(1)(a) U.K.E.P.A. 

B See rule 7A(3)(b), (c), (8)X(a) of Industrial Tribunals (Rules of Procedure) 
Regulations 1985 (S.I. 1985 No. 16). 

™ Ibid. rule 7A(8)(b). See also Hayward v. Cammell Laird Shipbuilders Ltd. [1984] 
LR.L.R. 463 (I.T.) holding that the rules do-not require that the expert adopt any 
particular method of assessment and that the tribunal would be justified in interfering 
only if the expert had gone badly wrong. 

® Ibid. rule 8(2A). 

7% Ibid. rule 8(2C). See also Hayward v. Cammell Laird Shipbuilders Ltd. [1984] 
LR.L.R. 463 (I.T.). Employer not permitted to call evidence to controvert findings of 
fact of independent expert; nor were employers permitted to amend grounds at resumed 
hearing to raise defence of genuine material factor other than sex. Such argument should 
have been raised at the preliminary hearing. 

7 Reg. 2(2) of the Equal Pay (Amendment) Regulations, 1983 inserting s.1(3) 
U.K.E.P.A. 
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There are various problems with the amendments. Under existing 
case law the woman has to choose her comparator, the tribunal 
cannot substitute a more appropriate one for her.” If by ignorance 
she chooses an inappropriate comparator, not only does she lose 
the case but there is an increased likelihood that costs will be 
awarded against her.” The employee will, therefore, need to be 
well informed of the other jobs in order to make her choice. 
Secondly, the employee may lose at the preliminary stage if there 
is an existing job evaluation scheme that rates her differently from 
that of her comparator. Under these circumstances, the. employee 
is required to show at the preliminary hearing that the scheme 
discriminates on the basis of sex, namely, “where a difference, or 
coincidence between the values set by that system on different 
demands under the same or different headings is not justifiable 
irrespective of the sex of the person on whom those demands are 
made.”® Again want of knowledge will impede her. Moreover, she 
will be, unlikely to get union assistance if it participated in the 
formulation of the scheme—particularly if a finding of equal value 
will disturb established differentials. 

The. regulations also provide a wider defence to the employer 
than ‘is the case when the work is the same or rated the same. 
Thus the defence is widened to include market forces such.as skills 
shortages, or that the rate paid was the going rate in the market at 
that time.5! As these forces may well be the product of concealed 
discrimination in the market, the employer may well utilise the 
discrimination of others for the purpose of paying women less. 

The female employee will only succeed in her action if the jobs 
are of equal value. The applicant will not succeed if they are of 
different value—no matter how great the disparity in wages paid 
for each job. Thus the Act does not permit the tribunal, as in 
Taylor v. Charley Bros., to make a determination that the women 
should receive 90 per cent. of that paid to the men. Finally, the 
Act does not require the employer to review his pay structure in 
the light of a particular decision. The expert need not consider 
what other women doing similar jobs are paid or what they should 
be paid. Nor does the Act contemplate the consolidation of such 
claims. A piecemeal approach with the ensuing piecemeal results is 
what is envisaged.® 


78 Ainsworth v. Glass Tubes & Components Ltd. [1977] I.R.L.R. 74 (E.A.T.). 

7 s Industrial Tribunals (Rules of Procedure) Regulations 1985, Sched. 1, para. 11. 

80 s.2A(1)(2) U.K.E.P.A. See also Neil v. Ford Motor Co. ‘Ltd. [1984] I.R.L.R. 339 
(1.T.) indicating that the burden of showing the existing evaluation scheme to be 
discriminatory rests firmly with employee and that the burden is not a light one to be 
shifted merely by adducing reasonable arguments not predoomed to failure. 

81 Reg. 2(2) of the Equal Pay (Amendment) Regulations 1983 inserting s.1(3)(b) of the 
U.K.E.P.A. See also H.L. Deb. Vol. 1284, col. 486, where the defence was said to cover 
“skill shortages or other market forces.” Ibid. 

® See B. Chiplin and P. Sloan, Sex Discrimination in the Market (1976), Chaps. 4 and 


“3 For the absence of the class action under the U.K. Acts see: Hepple, supra note 4 
(1st) at p.81. 
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CONCLUSION 

It is fair to say that the courts in both jurisdictions have generally 
been liberal in the interpretation of their respective Acts. A 
hardening of attitude in both countries is apparent, however, in so 
far as the plaintiff's burden in indirect discrimination cases is 
concerned. This appears to reflect a trend against judicial 
encroachment into the intuitive nature of management hiring 
decisions. 

The attempt by the British judiciary to maintain the simplicity of 
the Acts has worked in the plaintiffs favour at least in so far as 
getting the defendant to explain his conduct to the tribunal. 
However, this is the extent of the benefit. Judicial hostility to 
statistical evidence™; the fact that the employer is not required to 
maintain statistical records®; and the employee’s inability to obtain 
and properly utilise such data will mean that only the grosser forms 
of discrimination will be caught by the British Acts. The problem is 
further exacerbated by the absence of class actions under the 
British system®; this piecemeal approach means that evidence 
regarding the employer’s conduct to other employees is unlikely to 
surface. 

Lay persons will also have some difficulty in challenging any 
employer evidence without the necessary cross-examination skills. 
Moreover, getting a lawyer to represent her also presents financial 
problems for a female employee. Legal aid is not available for 
representation before tribunals, and even the successful employee 
normally has to bear her own costs.” Finally, the United Kingdom 
tribunals have been mean in awarding damages for discriminatory 
conduct. All these factors seem to indicate that the United 
Kingdom legislation is not going to produce a greater emphasis on 
individual rights by both employers and employees to the erosion 
of collective power as occurred in the United States. It seems also 


% Clay Cross (Quarry Service) Ltd. v. Fletcher, [1979] 1 All E.R. 474, 481 (C.A.); 
Perera v. Civil Service Commission (No. 2) [1982] 1.C.R. 358-359 (E.A.T.). 

8 See Hepple supra note 4 (1st) at p.82. : 

86 Ibid. at p.81. 

87 Rule 11, Industrial Tribunals (Rules of Procedure) Regulations 1985. - 

88 The tribunals can only award compensation for actual economic loss and injury to 
feelings; s.66, Sex Discrimination Act. In Skyrail Oceanic Ltd. v. Coleman [1981] 1.C.R. 
864 the I.T. awarded U.K. £1,000 for injury to feelings for sexual stereotyping. The 
Court of Appeal reduced this to U.K. £100. Moreover the power to make recommendations 
under s.65(1)(c) was narrowly construed by the Court of Appeal in Prescold v. Irvine 
[1981] I.C.R. 777. Here the I.T. recommended an award of “front pay” because the 
employer could not practically place plaintiff in the job she would have had absent 
discrimination. The Court of Appeal ruled that I.T.s could not make recommendations 
involving payment of money since monetary payments could only be made through an 
award of compensation. See also Hepple supra note 4 (1st) at p.73. 

& “(Discrimination cases constitute a bare 2.2%-of the case load of industrial tribunals 
in 1981, and there were only 19 discrimination cases out of a total of nearly two million 
plaints in county courts in 1980.” Hepple supra note 4 (1st) at pp.73-74. See also Feller, 
“The Coming End of Arbitration’s Golden Age,” Proc. 29th Ann. Meetg. Nat. Ac’dmy of 
Arbitors. 97 (1976) for the movement from collective to individual rights in the United 
States. 
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that the professionalism of the United States approach is more 
likely to catch the subtler and more pervasive forms of discrimination 
in the market place than will the British. This despite the heavier 
burden imposed on the plaintiff at the initial stage of the 
proceedings in the United States. = so 


l GERALD P. McGINLEY* 





% In the following cases the courts have been prepared to admit comparable worth 
studies as evidence of direct discrimination: Briggs v. City of Madison 536 F. Supp. 435 
(D.C. Wisc. 1982); Plemar v. Parsons-Gilbane 713 F. 2nd 1127 (Sth Circ. 1983); 
Connecticut Employees Association v. State 31 F.E.P. Cas. 191 (D.C. Conn. rey 
Hawaii Govt. Employees Assn. v. State of Hawaii 38 F.E.P. Cas. 1126-(D.C. Ha. 1985 
In Taylor v. Charley Brothers Co. 25 F.E.P. Cas. 602 (D.C. Pa 1981) the court held that 
the failure to carry out such a study was evidence of discrimination. The following cases 
have rejected comparable worth as a viable action under Title VII: Power v. Barry 
County 539 F. Supp. 721 (D.C. Mich. 1982); American Federation of State, County and 
Municipal Employees v. State of Washington 38 F.E.P. Cas. 1353 (9th Cir. 1985); 
American Nurses Association v. State of Illinois, 606 F. Supp. 1313 (D.C. Ill. 1985). 

* LL.B. (Hons) Melbourne, LL.M., Cambridge. Associate Professor of Law, University 
of Tennessee. 


COMPETING INTERESTS AND CONFLICTING 
PRINCIPLES: AN EXAMINATION OF THE 
POWER OF ALTERATION OF ARTICLES OF 
ASSOCIATION 


- One learns the vast difficulty of generalising on any matter of 
principle, just because, short of genius, there are very few 
minds that have the imaginative grasp to see the full 
implications of a generalisation ... And, perhaps, only their 
successors who have to work upon them appreciate how flashy 
have been the gnomic utterances of some of our best known 
judicial sages.' 


I. INTRODUCTION 


This study was prompted by a number of dicta of English and 
Australian judges” expressing, or exhibiting, difficulty in discovering 
from the line of authority on alteration of articlés of association the 
limits of the power conferred on companies by section 10 of the 
Companies Act 1948, now section 9 of the Companies Act 1985. 

The purpose of the study is twofold. First, to trace the source of 
the dissatisfaction with and misunderstanding of the cases defining 
the scope of the power of alteration of articles. Secondly, to 
consider whether those cases contain lessons for the guidance of 
the court in the exercise of the power conferred on it by Part XVII 
of the Companies Act 1985.3 For a member of a company aggrieved 
by an alteration of the company’s articles of association now has 
open to him two avenues of relief: he may bring an action for a 
declaration that the resolution effecting the alteration was not a 
valid exercise of the power of alteration of articles contained in 
section 9 of the Companies Act 1985; or he may apply to the court 
by petition for an order under Part XVII of the Act on the ground 
that the alteration is unfairly prejudicial to his interests. 

One preliminary matter may be shortly disposed of. In the case 
of Estmanco Ltd. v. GLC* Sir Robert Megarry V.-C. said: “Now 
the question is how far authorities such as these on the validity of 
making alterations in the articles fit in with the rule in Foss v. 
Harbottle .. .” The right of a member of a company to bring an 
action for a declaration that an alteration of the company’s articles 
is void and of no effect comes, it is submitted, within the exception 


1 Lord Radcliffe, Not in Feather Beds, pp.216-217. 

2-See especially Aust. Fixed Trusts v. Clyde Industries Ltd. (1959) S.R. (N.S.W.) 33, 
per McLelland J. at p.53; Crumpton v. Morrine Hall Pty. Ltd. [1965] N.S.W.R. 240, per 
Jacobs J. at pp.243-244; Clemens v. Clemens Bros. Ltd. [1976] 2 All E.R. 268, per Foster 
J. at p.281; Estmanco Ltd. v. GLC [1982] 1 All E.R. 437, per Sir Robert Megarry V.-C. 
at p.444. 

3 Formerly s.75 of the Companies Act 1980. 

4 [1982] 1 All E.R. 437, 444. 

446 
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which states that the rule in Foss v. Harbottle’ does not “prevent 
an individual member from suing if the matter in respect of which 
he [is] suing [is]-one-which [can] validly be done or sanctioned, not 
by a simple majority of the members of the company . . but only 
by some special majority, as, for instance ...a special resolution 
duly passed as such.”° Articles of association may be altered, only 
by special resolution,” and if the power of alteration has been 
exercised irregularly or improperly, it is not competent to a “bare 
majority [to] say we will not allow any proceedings to be taken.”® 
Hence, the rule in Foss v. Harbottle is no bar to an action by an 
individual member impeaching an alteration of a company’s articles 
of association.. 


If. THE POWER OF ALTERATION OF ARTICLES OF ‘ASSOCIATION 


Section 9(1) of the Companies Act 1985 states: “Subject to the 
provisions of this Act and to the conditions contained in ‘its 
memorandum, a company may by special resolution alter its 
articles.” 

It follows that “[p]rima facie rights altogether dependent upon 
articles of association are’ not enduring’ and indefeasible but are 
liable to modification or destruction”? and that “when a man comes 
into a company, he is not entitled to assume that the articles will 
always remain in a particular form.”" It has, however, “never been 
conceded that the power [of alteration of articles] i is unrestrained.”" 
For it is “easy to see that a power of alteration might be used for 
the aggrandisement of a majority at the expense of a minority.””? 
However, it is one thing to “say that such a power-is not unlimited 
or uncontrolled and another to define the grounds upon which an 
ostensible exercise of the power should be considered invalid.” 

The classical test of the validity of an alteration of articles of 
association was laid down in the case of Allen v. Gold Reefs: of 
West Africa, Limited’* by Lindley M.R., who said: ` 


“The power thus conferred on companies to alter the 
regulations contained in their articles is limited only by the 
provisions contained in the statute and the conditions contained 


5 (1843) 2 Hare 461. 

6 Edwards v. Halliwell [1950] 2 All E.R. 1064, per Jenkins L.J. at p.1067. See also 
K. W. Wedderburn, “Shareholders’ Rights and the Rule in Foss v. Harbottle” [1957] 
C.L.J. 194, especially at pp.207-209. 

7 Companies Act 1985, s.9(1). 

8 Baillie v. Oriental Telephone and Electric Company, Limited [1915] 1 Ch..503, per 
Swinfen’ Eady L.J. at p.518. See also per Lord Cozens-Hardy M.R. at p.515. - 

9 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
J. at p.507. 

10 Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, per Evershed M. R. at p.292. 
Cf. Crumpton v. Morrine Hall Pty. Ltd. [1965] N.S.W.R. 240, per Jacobs J. at p.245. 

1 Rea American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, Der Dixon 
J. at p.503. 

a (1938-1939) 61 C.L.R. 457, per Dixon J. at p.504. 

13 (1938-1939) 61 C.L.R. 457, per Dixon J. at p.503. 

14 [1900] 1-Ch. 656, 671. 
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in the company’s memorandum of association. Wide, however, 
as the language of s.50’° is, the power conferred by it must, 
like all other powers, be exercised subject to those general 
principles of law and equity which are applicable to all powers 
conferred on majorities and enabling them to bind minorities. 
It must be exercised, not only in the manner required by law, 
but also bona fide for the benefit of the company as a whole 


And although Atkin L.J.!° enjoined courts not to consider 
themselves “fettered by the form of words, as if it were a phrase in 
an Act of Parliament which must be accepted and construed as it 
stands,” the words of Lindley M.R. “through repetition . . . tended 
to become almost a formula.”!” 

Application of that “formula” has presented four difficulties: (1) 
the meaning of the term “the company as a whole”; (2) 
ascertainment of the purpose animating an exercise of the power of 
alteration of articles of association; (3) the question of who is to 
judge of the desirability and appropriateness of an alteration of a 
company’s.articles; and (4) the inconsistency of a rule requiring the 
power of alteration of articles to. be exercised by shareholders for 
the benefit of the company as a whole with the principle (described 
by one writer’® as “a cornerstone of our company law”) which 
states that “the shareholder’s vote is a right of property, and prima 
facie may be exercised by a shareholder as he thinks fit in his own 
interest.”! 


(1) The Meaning of “the Company as a Whole” 


Taken by itself, “the company as a whole” is an ambiguous term.” 
As appears from the argument of counsel in the case of Brown v. 
British Abrasive Wheel Co., prima facie “the company as a 
whole” might signify either of two entirely different things: it might 
mean the company “as an independent entity,”” i.e. the company 


as an “institution”? or “corporation” or “commercial entity, 


distinct from the corporators”’™; or it might mean “all the 


15 Companies Act, 1862, now Companies Act 1985, s.9. ; 

16 Shuttleworth v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9, 26. i 

17 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
J. at p.509. 

18 L, S, Sealy, (1970) 86 L.Q.R. 415. 

© Carruth v. Imperial Chemical Industries, Ltd. [1937] A.C. 707, per Lord Maugham 
at p.765. 

$ Cf. Re Halt Garage Ltd. [1982] 3 All E.R. 1016, per Oliver J. at p.1035. 

21 [1919] 1 Ch. 290. - 

2 [1919] 1 Ch. 290, per counsel for the defendants at p.293. : 

2 British Equitable Assurance Company, Limited v. Baily [1906] A.C. 35, per Lord 
Robertson at p.39. 

2% Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Latham 
C.J. at p.481. 

25 Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, per Evershed M.R. at p.291. 
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corporators both the majority and the minority.” However, when 
the rule formulated by Lindley M.R. in Allen v. Gold Reefs of 
West Africa, Limited” is read in the context of the facts of the case 
and by “the light of the principles which were being laid down by 
the Master of the Rolls when he used the phrase,”** “the company 
as a whole” is plainly seen to have been used by Lindley M.R. to 
signify the company as an “independent person with its rights and 
liabilities appropriate to itself.”” 

The defendant company, which, by its articles, had “a first and 
paramount lien for all debts, obligations, and liabilities of any 
member to ‘or towards the company upon all shares (not being 
fully paid) held by such member,” altered its articles by deleting 
the words “not being fully paid.” The alteration was prompted by 
the death of a member who held both fully paid shares and partly 
paid shares in the capital of the company and who died, insolvent, 
owing the company a considerable sum in respect of arrears of calls 
on his partly paid shares. The effect of the alteration was to render 
the deceased member’s fully paid shares unmarketable in the hands 
of his executors. A 

Having stated that the power of alteration of articles must be 
exercised “bona fide for the benefit of the company as a whole,” 
Lindley M.R. continued”: 


- “How shares shall be transferred, and whether the company 
shall have any lien on them, are clearly matters of regulation 
properly prescribed by a company’s articles of association. . . . 
Speaking, therefore, generally, and without reference to any 
particular case, the section. clearly authorizes a limited 
company, formed ‘with articles which confer no lien on fully 
paid-up shares, ‘and which allow them to be transferred without 
any fetter, to alter those articles by special resolution, and to 
impose a lien and restrictions on the registry of transfers of 
those shares by members indebted to the company. 

But then comes the question whether this can be done so as 
to impose alien or restriction in respect of a debt contracted 
before and existing at the time when the articles are altered. 
Again, speaking generally, I am of opinion that the articles 

“ can'be so altered, and that, if they are altered bona fide for 
the’ benefit of the compariy, they ‘will be valid and binding as 
altered on the existing holders of paid-up shares, whether such 
holders are indebted or not indebted to the company when the 
alteration is made.” 


26 Brown v. British Abrasive Wheel Co. [1919] 1 Ch. 290, per counsel for the plaintiff 
at p.293. See also Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 154, per counsel for 
the respondents at p.157. 

27 [1900] 1 Ch. 656. : ` 

28 Shuttleworth v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9, per Atkin L.J. at 

26 f i 


"2 ‘Salomon v. Salomon & Co. [1897] A.C. 22, per Lord Halsbury L.C. at p.30.- 
3 [1900] 1 Ch. 656, 672. . 
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There can be no doubt that wherever in this passage the Master 
of the Rolls speaks of the company, he means the “body 
corporate”! and that when he speaks of the benefit of the 
company, he means the benefit of the company as a commercial 
entity.” Likewise in the following passage from the opinion of 
Romer L.J.*?: 


“It appears to me the shareholders were acting in the truest 
and best interests of the company in exercising the legal right 
to alter the articles so that the company might as one result 
obtain payment of the debt due from Mr. Zuccani. The 
shareholders were only bound to look to the interests of the 

_ company. They were not bound to consult or consider Mr. 
Zuccani’s separate or private interests.” 


Accordingly, the contentions that “[t]he company as a whole 
includes every individual shareholder” and “the benefit of the 
company as a whole . . . means the benefit of all the shareholders” 
received curt treatment in the case of Sidebottom v. Kershaw, 
Leese & Co.” 

The defendant company altered its articles of association to 
incorporate a new regulation in terms, 


“In every case where shares are held by a person who carries 
on any business which is in direct competition with the business 
of the company . . . the directors may at any time give to such 
person notice requiring him forthwith to transfer all such 
shares, and he shall thereupon be bound, upon payment of the 
fair value of the shares ... to transfer the shares to such 
person or persons as the directors shall nominate.” 


The directors of the company stated in evidence that, when 
recommending the adoption of the new article, they had in mind 
one particular member of the company who was “largely interested 
in two concerns with which the defendant company is in constant 
and keen competition.” 

Agreeing with Lord Sterndale M.R. that the alteration was 
“within the competence of the company,”* Warrington L.J. said**: 
“That membership of the company gives some opportunities . . . of 
getting behind the scenes and knowing what the company is doing, 
there can be no doubt, and it might be greatly to the disadvan .aşÀ 
of the company that knowledge so acquired should be exercised by 
a competitor.” 


31 Companies Act 1985, s.13(3). 

32 Cf. Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, per Evershed M.R. at 
p.291. 

3 Allen v. Gold Reefs of West Africa, Limited [1900] 1 Ch. 656, 682. 

% [1920] 1 Ch. 154, per counsel for the respondents at pp.157-158 and per Lord 
Sterndale M.R. at pp.164-165 and Eve J. at pp.173-174. 

35 [1920] 1 Ch. 154, 168. 

36 [1920] 1 Ch. 154, 171. See also per Lord Sterndale M.R. at p.165. 
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The alteration was, thus, for the benefit of what Warrington L.J. 
elsewhere termed “the corporate entity called the company”? and, 
therefore, valid according to the test laid down by Lindley M.R. in 
Allen v. Gold Reefs of West Africa, Limited.** However, there are 
to be found in Sidebottom v. Kershaw, Leese & Co.” dicta which 
are open to the construction that “the company as a whole” means 
the generality of members or “the corporators as a general body.” 
In particular, Lord Sterndale M.R. said“: “I think, looking at the 
_ alteration broadly, that it is for the benefit of the company that 
they should not be obliged to have amongst them as members 
persons who are competing with them in business . . .” é 

When, however, the judgment of the Master of the Rolls is read 
in its entirety, this passage, identifying the company with the 
general body of members,.is seen to be a slip of the pen involving 
a momentary “transference of meaning in the use of the same 
word.” ~ 

Certainly, in both Dafen Tinplate Co. v. Llanelly Steel Co.” and 
Shuttleworth v. Cox Brothers & Co. (Maidenhead)“ “the company 
as a whole” was understood to signify the company as a commercial 
entity distinct from the members. 

In the case of Peters’ American Delicacy Co. Ltd. v. Heath,” 
however, Dixon J. said that the “ ‘company as a whole’ is a 
corporate entity consisting of all the shareholders.” This definition 
is as obscure as the term which it seeks to explain. However, the 
addition of the words “consisting of all the shareholders” implies 
that in the view of Dixon J. “the company as a whole” means 
something more than, or different from, the company as a corporate 
entity. Latham C.J., on the other hand, understood “the company 
as a whole” to signify the company as a corporate entity simply, 
but said that “[t]he benefit of the company as a corporation cannot 
be adopted as a criterion which is capable of solving all the 
problems in this branch of the law.”*° 

The directors of- the appellant company, being of the opinion 
that the company’s reserves of undistributed profits should be 
capitalised, discovered what they conceived to be an inconsistency 
in the company’s articles. On the one hand, articles 108 and 110 
provided that dividends should be paid to members in proportion 
to the capital paid up on the shares held by them; article 120, on 
the other hand, provided that on a capitalisation - of. undivided 





1 Ch. 154, 169. 
38 [1900] 1 Ch. 656. 

39 [1920] 1 Ch. 154. £ 

> ep Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, per Evershed M.R. at 
p.291. 

4 Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 154, 166. 

42 Lord Radcliffe, Not in Feather Beds, p.73. 

43 [1920] 2 Ch. 124. 

“4 [1927] 2 K.B. 9. 

aS EEEE 61 C.L.R. 457, 512. 

4 (1938-1939) 61 C.L.R. 457, 481. 
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profits, bonus shares should be distributed among members in 
proportion to the shares held by them in the company, in 
proportion, that is, not to paid-up capital but to capital subscribed. 
The directors considered that it would be inequitable for holders of 
shares paid up to one-third to participate pari passu with holders of 
fully paid shares in the profits which it was proposed to capitalise. 
Accordingly, on the recommendation of the directors, article 120 
was altered to provide that undivided profits might be capitalised 
and distributed amongst “such of the shareholders as would be 
entitled to receive the same if distributed by way of dividend and 
in the same proportions.” 

This alteration, it will be observed, is fundamentally different in 
kind from the alteration held to be valid in Allen v. Gold Reefs of 
West Africa, Limited.” In that case the altered article was one 
conferring on the defendant company rights as against the members 
of the company, ‘the alteration, therefore, involving a conflict 
between the interest of the company and the interest of a member 
of the company; in Peters’ American Delicacy Co. Ltd. v. Heath, 
on the other hand, the alteration involved a conflict of interests of 
members inter se, the altered article being one regulating the 
competing rights of two conditions of shareholders. In those 
circumstances Latham C.J. said®: 

“The power to alter articles must be exercised bona fide. It is 
generally said that the power must be exercised bona fide for 
the benefit of the company as a whole . . . The benefit of the 
company as a corporation cannot be adopted as a criterion 
which is capable of solving all the problems in this branch of 
the law. . . . In cases where the question which arises is simply 
a question as to the relative rights of different classes of 
shareholders the problem cannot be solved by regarding merely 
the benefit of the corporation.” 


Accordingly, in Greenhalgh v. Arderne Cinemas, Ltd.® Evershed 
M.R. said that “the phrase, ‘the company as a whole,’ does not (at 
any rate in such a case as the present) mean the company as a 
commercial entity, distinct from the corporators.” 

The issued ordinary capital of the defendant company consisted 
of 205,000 shares of 2s. each. Of those 205,000 shares, 85,815 were 
held by the managing director of the company, Mallard, and 
50,000 by another .company, Tegarn Cinemas. Mallard agreed to 
sell his shares in Arderne Cinemas to one Sheckman, who, at the 
same time, acquired control of Tegarn Cinemas. However, there 
was an obstacle to the completion of the contract between Mallard 
and Sheckman: Sheckman was not a member of Arderne Cinemas, 
the articles of association of which provided that no shares in the 


* [1900] 1 Ch. 656. 
48 tse 61 C. 
4 (1938-1939) 61 C. 
5 [1951] 1 Ch. 286, 29 
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L.R. 457, 480-481. 
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company should “be transferred to a person not a member of the 
company so long as any member of the company may be willing to 
purchase such shares at a fair value.” Therefore, in order to give 
effect to the agreement entered into between Mallard and 
Sheckman, the articles of Arderne Cinemas were altered by the 
addition, at the end of the pertinent regulation, of the following 
proviso: “Notwithstanding the foregoing provisions of this article 
any member may with the sanction of an ordinary resolution 
passed at any general meeting of the company transfer his shares 
or any of them to any person named in such resolution as the 
proposed transferee . . .” 

It is obvious that here, as in -the case of Peters’ American 
Delicacy Co. Ltd. v. Heath,” it could not be held that the power 
of alteration of articles of association had been exercised for the 
benefit of the defendant company as a corporate entity. None the 
less, the Court of Appeal unanimously dismissed the appeal by the 
plaintiff from an order dismissing his action for a declaration that 
the alteration was void and of no effect. 

Evershed `M.R., with the concurrence of Asquith and Jenkins 
L.JJ., said: 

“The burden of the case is that the resolution was not passed 
bona fide and in the interests of the company as a whole... . 
[T]he phrase, ‘the company as a whole,’ does not (at any rate 
in such a case as the present) mean the company as a 
commercial entity, distinct from the corporators: it means the ~ 
corporators as a general body. That is to say, the case may be 
taken of an individual hypothetical member and it may be 
asked whether what is proposed is, in the honest opinion of 
those who voted in its favour, for that person’s benefit.” , 


What does this abstruse dictum mean? What are the attributes of 
a “hypothetical member”? In what respects does the interest of a 
hypothetical member of a company differ from the interests of the 
actual members?°? i 

One writer™ has defined a “hypothetical member” as 


“not quite a fictitious character [and] not simply a particular 
member of the company holding a particular number of shares 
and having a particular number of votes [but] someone who 
may be a member at any time, present or future, who has no 
panana number of shares or votes, and who is not affected 

y any particular distribution of shares or voting power among 
his fellow members.” 





51 (1938-1939) 61 C.L.R. 457. 

52 Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, 290-291 and 294. 

5 In particular, did. not the question whether the alteration in Greenhalgh v. Arderne 
Cinemas, Ltd. was for the benefit of “an individual hypothetical member” depend upon 
whether, hypothetically, he was (like Mallard) a member of a majority party desiring to 
transfer shares to an outsider or (like Greenhalgh) a minority shareholder who wished to 
enforce compliance with the provision requiring that the shares be first offered to the 
other members, including himself? ;, 

54 Pennington, Company Law (4th ed.) pp.78-79. 
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More prosaically, Foster J., in the case of Clemens v. Clemens 
Bros. Ltd.,” said, after quoting Evershed M.R., “If that is right, 
the question in the instant case which must be posed is this: did 
[the majority shareholder], when voting for the resolutions, honestly 
believe that those resolutions, when passed, would be for the 
benefit of the plaintiff?” However, with respect to Foster J., that 
this is not what Evershed M.R. intended appears plainly from a 
later passage in the judgment of the Master of the Rolls: 
“(Counsel for the plaintiff] said, in effect, that there are still 
grounds for impeaching this resolution . . . because it prejudiced 
the plaintiff and minority shareholders in that it deprived them 
of the right which, under the subsisting articles, they would 
have of buying the shares of the majority if the latter desired 
to dispose of them. . .. I felt at one time sympathy for the 
plaintiff ’s argument [but]-I think that the answer is that when 
a man comes into a company, he is not entitled to assume that 
the articles will always remain in a particular form . . .”% 


It is, thus, clear that in Greenhalgh v. Arderne Cinemas, Ltd.,5' 
the Court of Appeal employed the term “the company as a whole” 
neither in the sense of the company as a corporate entity nor in the 
alternative sense, contended for by counsel in Brown v. British 
Abrasive Wheel Co. ,® of “all the corporators both the majority and 
the minority.” However, as the differing constructions of the 
Court’s reasons show, in what sense the Court did use the term is 
far from clear. 

In Peters’ American Delicacy Co. Ltd. v. Heath? Rich J. said 
that “the company as a whole” is used in antithesis to “a section of 
the company only” and that the term means “only that the purpose 
of bringing forward the resolution must not be simply the 
‘enrichment of the majority at the expense of the minority”: Dixon 
J., on the other hand, said that “[t]he reference to ‘benefit as a 
whole’ is but a very general expression negativing purposes foreign 
to the company’s operations, affairs and organizations.”© 

In short, “the company as a whole” is a Delphic term employed 
by different judges in different circumstances to signify different 
things: it has been used to signify, on the one hand, the corporate 
entity distinct from the corporators, and, on the other hand, the 
corporators as a general body; it has been said, on the one hand, 
to refer to the corporate entity consisting of all the shareholders, 
and, on the other hand, to import a reference to the doctrine of 
fraud on a power. 





55 [1976] 2 All E.R. 268, 281. 

5° Greenhlagh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, per Evershed M.R. at 
pp.291-292. 

57 [1951] 1 Ch. 286. 

58 [1919] 1 Ch. 290, 293. 

5 (1938-1939) 61 C.L.R. 457, 495. 

© (1938-1939) 61 C.L.R. 457, 512. 
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In contrast, to the question of who is to judge of the desirability 
and appropriateness of an alteration of a company’s articles of 
association the ‘court, after some initial uncertainty, has given an 
emphatically unambiguous answer, but one which has given rise to 
some misunderstanding. 


(2) Who is to Judge of the Desirability, and Appropriateness, of an 
P _ Alteration of Articles of Association? 


In the case of Carlen v. Drury®™ Lord Eldon L.C. said, “This Court 
is not ‘to be required on every Occasion to take the Management 
of every Playhouse and Brewhouse’ in the Kingdom .. .” This 
picturesque dictum expresses succinctly the reluctance of the court 
to “interfere with the internal management of companies acting 
within their powers.” Conformably with this “elementary principle 
of the law relating to joint stock companies,”* Lord Sterndale 
M.R. said in Sidebottom v. Kershaw, Leese & Co.®: , 
“In my opinion, the whole of this case comes down to rather a 
narrow question of fact, which is this: When the directors of 
this company introduced this alteration giving power to buy up 
the shares of members who were in competing businesses did 
they do it bona fide for the benefit of the company or not? 
fed [r lcon te at it broadly, I cannot have any. doubt that in a 
small private company like this the exclusion of members who 
are carrying on competing businesses may very well be of 
great benefit to the company. That seems to me to be precisely 
.a point which ought to be decided by the voices of the 
business men who understand the business and understand the 
nature of competition, and whether such a position is or is not 
for the benefit of the company.” ie. 4 SS 


Accordingly, in the case of Dafen Tinplate Co. v. Llanelly Steel 
Co.™ counsel for the defendant company submitted that “[t]he 
defendant. directors bona fide believed that the alterations were for 
the benefit of the company, which- is enough for section 13.” 
Counsel’s argument was rejected, however, by Peterson J., who 
said®: “[T]his is not, in my view, the true meaning of the words of 
Lindley M.R. or of the judgment in Sidebottom’s Case. The 
question is whether in fact the alteration is genuinely for the 
benefit of the company.” - f 

And Peterson J. went on to hold that the alteration iù question 
was not, in fact, for the benefit of the company, and, therefore, 
was invalid, notwithstanding that he was satisfied on the evidence 
that the “real object [of the alteration] was to protect the Llanelly 


6 (1812) 1 V. & B. 154, 158. 

® Burland v. Earle [1902] A.C. 83, per Lord Davey at p.93. 

= [aao 1 Ch. 154, 165-166. 

[1920] 2 Ch. 124, 136. 

6 Companies (Consolidation) Act, 1908, now Companies Act 1985, s.9. 
6 Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124, 140. 
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Company against what was considered to be conduct on the part of 
any shareholder which was detrimental to the interests of the 
company.” However, in Shuttleworth v. Cox Brothers & Co. 
(Maidenhead)® Scrutton L.J. said: 


“[Counsel for the appellant] advanced an argument based on 
an expression of Peterson J. in Dafen Tinplate Co. v. Llanelly 
Steel Co. He contended that the question is not what the 
shareholders think, but what the Court thinks is for the benefit 
of the company ... that the Court must be satisfied that the 
alteration of the articles is genuinely for the benefit of the 
company. ... I think it is a mistaken view, based on a 
misunderstanding of an expression used by Lindley M.R. in 
Allen’s case. . . . The important words are “exercised bona fide 
for the benefit of the company.’ I do not read those words as 
importing two conditions, (1) that the alteration must be found 
to be bona fide, and (2) that, whether bona fide or not, it 
must be in the opinion of the Court for the benefit of the 
company. I read them as meaning that the shareholders must 
act honestly having regard to and endeavouring to act for the 
benefit of the company.” 


And Atkin L.J. said®: 


“The only question is whether or not the shareholders, in 
considering whether they shall alter articles, honestly intend to 
exercise their powers for the benefit of the company. If they 
do then, subject to one or two reservations which have been 
explained, the alteration must stand. It is not a matter of law 
for the Court whether or not a’particular alteration is for the 
benefit of the company; nor is it the business of a judge to 
review the decision of every company in the country on these 

uestions ... In my view the question is solely for the 
shareholders acting in good faith.” 


Hence, in Greenhalgh. v. Arderne Cinemas, Ltd.” Evershed 
M.R. said: “... I think it is now plain that ‘bona fide for the 
benefit of the company as a whole’ means not two things but one 
thing. It means that the shareholder must proceed upon what, in 
his honest opinion, is for the benefit of the company as a whole.” 

Some writers deprecate this construction of the test formulated 
by Lindley M.R. Gower,” for example, speaks of such a 
construction rendering the rule in Allen v. Gold Reefs of West 
Africa, Limited” “completely impotent.” It is, however, the natural 
construction of the words of Lindley M.R., and the construction 
which accords with the principle that courts will not “interfere with 
the exercise by the majority of its constitutional rights or embark 
upon an inquiry into the respective merits of the views held or 
ee ee 


or loa) 2 Ch. 124, 137. 

& [1927] 2 K.B. 9, 22-23. See also per Bankes L.J. at p.18. 
ss Host 2 K.B. 9, 26-27. 

70 [1951] 1 Ch. 286, 291. 

7! The Principles of Modern Company Law (4th ed.), p.626. 
7 [1900] 1 Ch. 656. 
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policies favoured by the majority and the minority.””? Furthermore, 
it is not to be supposed, as Gower might be understood to imply, 
that in Shuttleworth v. Cox Brothers & Co. (Maidenhead)™ the 
Court of Appeal renounced entirely the power of review of 
alterations of articles of association. 


(3) Circumstances in which the Court will Hold an Alteration of 
. ` Articles of Association to be Invalid 


In Shuttleworth v. Cox Brothers & Co. (Maidenhead)™ the Court 
of Appeal held that the tule: formulated by, Lindley M.R. in’ Allen 
v. Gold Reefs of West Africa, Limited” imported one condition 
only, namely that in exercising the power of alteration of articles of 
association shareholders “must act honestly having regard to and 
endeavouring to act for the benefit of the company.” 

In the case of Mills v. Mills” Dixon J. said that “[w]hen the law 
makes the object, view or purpose of a man, or of a body of men, 
the test of the validity of their,acts, it necessarily opens up the 
possibility of an almost infinite analysis of the fears and desires, 
proximate and remote, which, in truth, form the compound motives 
usually animating human conduct.” And in Teck Corporation 
Ltd. v. Millar? Berger J. stated: “Bowen L.J. once said that a 
man’s state of mind is as much a matter of fact as the state of his 
digestion. But like most aphorisms it does not take us very far. I 
suppose you could determine the state of a man’s digestion today, 
but it is not so easy to determine what the state of a man’s 
digestion was six months ago.” : 

Where the question for determination in a case is whether the 
power of alteration of articles of association was exercised honestly 
for.the benefit of the company concerned, the difficulty inherent in 
ascertaining state of mind is compounded by the fact that the court 
must ascertain the purpose or object, not of an individual, but of a 
body of people: In Peters’ American Delicacy Co. Ltd. v. Heath,® 
for example, there were no fewer than 257 shareholders present at 
the meeting at which the resolution altering the company’s articles 
was carried. In those circumstances, Dixon J. said®!: i 

' «An investigation of the .thòughts and motives of each 

shareholder voting with the majority would be an impossible 
proceeding. When the purpose of a resolution is spoken of, a 


73 Hogg v. Cramphorn Ltd. [1967} 1 Ch. 254, per Buckley J. at p.268. 

7 11937] 2 K.B. 9. 

% [1900] 1 Ch. 656. ' 

1% Shuttleworth v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9, per Scrutton L.J. 


at pZ. 
(1937-1938) 60 C.L.R. 150, 185. 
78 See also Pascoe v. Federal Commissioner of Taxation 11 A.T.D. 108, per Fullagar J. 
at p.111. 
3°33 D.L.R. (3d) 288, 325. 
æ (1938-1939) 61 C.L.R. 457. 
81 (1938-1939) 61 C.L.R. 457, 512-513. 
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phrase is used which refers rather to some characteristic 
implicit in the resolution in virtue of the circumstances or of 
some larger transaction of which it formed a part or-step. It is 
not far removed from what Lord Sumner called ‘one of those 
so-called intentions which the law imputes ... the legal 
construction put on something done in fact’. . .” 


If that be so, the question which falls to be considered is: In 
what circumstances will the court infer that directors and majority 
shareholders acted honestly for the benefit of the company and in 
what circumstances impute to them bad faith or improper purpose? 

It is fairly to be inferred from the judgment of Pennycuick J. in 
Rights & Issues Investment Trust Ltd. v. Stylo Shoes Ltd.® that the 
court is disposed to assume that majority shareholders acted in 
good faith for the benefit of the company where they “have 
themselves nothing to gain by [the alteration] so -far as their 
personal interest is concerned.” Conversely, where it is established 
that an alteration was “aimed at a particular shareholder,” that 
circumstance “may furnish evidence of mala fides,”® and, similarly, 
where a particular shareholder is “the only perso[n] practically 
affected at the time by the alterations made in the articles,” this 
fact “excites suspicion as to the bona fides of the company.”® 

Apart from these special cases, two tests of general application 
have been laid down by judges of the Court of Appeal for 
determining whether the power of alteration of articles of association 
is.to be deemed to have been exercised in good faith and for a 
proper purpose. 


(a) The test in Shuttleworth v. Cox Brothers & Co. (Maidenhead)® 


In Shuttleworth v. Cox Brothers & Co. (Maidenhead)® Bankes 
L.J. said: 


“So the test is whether the alteration of the articles was in the 
opinion of the shareholders for the benefit of the company. By 
` what criterion is the Court to ascertain the opinion of the 
shareholders upon this, question? The alteration may be s 
oppressive as to cast suspicion on the honesty of the persons 
responsible for it, or so extravagant that no reasonable mah 
could really consider it for the benefit of the company. In such 
cases the Court is, I think, entitled to treat the conduct of 
shareholders as it does the verdict of a jury, and to say that 
the alteration of a company’s articles shall not stand if it is 
such that no reasonable men could consider it for the benefit 
of the company.” 
See 
&2 [1965] 1 Ch. 250, 256. 
3 Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 154, per Eve J. at pp.173-174. 
See also per Lord Sterndale M.R. at p.161. 
s oo v. Gold Reefs of West Africa, Limited [1900] 1 Ch, 656, per Lindley M.R. at 
P's T1927] 2 K.B. 9. 
86 tA 2 K.B. 9, 18. See also per Scrutton L.J. at p.23 and per Atkin L.J. at p.27. 
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Bankes L.J. offered no example of an oppressive or extravagant 
alteration. However, in Peters’ American Delicacy Co. Ltd. v. 
Heath®’ Dixon J. referred to the possibility of alterations by which 
“the shares which [the majority] alone held would participate, to 
the exclusion of other shares, in the surplus assets in winding up or 
“even in distributions of profit by way of dividend” or requiring that 
“the company should supply [a controlling shareholder] with goods 
below cost or pay him 99 per cent. of its profits for some real or 
imaginary services or submit to his own determination the question 
whether he was liable to account to the company for secret profits 
as a director.” No doubt, it was just such alterations that Bankes 
L.J. had in mind. when, in‘ Shuttleworth v. Cox Brothers & Co. 
(Maidenhead) ,® he-spoke of extravagant and oppressive alterations. 

A contentious question is whether an alteration conferring on 
the ‘directors of a company or the company in general meeting 
power to compel the sale of members’ shares is inherently 
oppressive or extravagant. 

In the case of Brown v. British Abrasive Wheel Co.® a proposed 
alteration providing that a member should “be bound upon the 
request in writing of the holders or holder of nine-tenths of the 
issued shares to sell and transfer his shares . . . to the nominee of 
such holders or holder . . .” was held to be “not an article that the 
majority are entitled to enforce on the minority.” Astbury J. said”: 
“Although there is no allegation of mala fides the question is 
whether on the present evidence the proposition is or is not 
contrary to natural justice . . . I find it very difficult to follow how 
it can be just and equitable that a majority, on failing to purchase 
the shares of a minority by agreement, can take power to do: so 
compulsorily.” 

Similarly, in Dafen Tinplate Co. v. Llanelly Steel Co.” the court 
held invalid an alteration empowering the defendant company in 
general meeting to “determine that the shares of any member... 
shall ...:be offered for sale by the Board to such person or 
persons (whether a member or members or not) as the Board shall 
think fit . . .” Peterson J. said”: 


“In my view it cannot be said that a power on the part of the 
majority to expropriate any shareholder they may think proper 
at their will and pleasure is for the benefit of the company as a 
whole. To say that such an unrestricted and unlimited power 
of expropriation is for the benefit of the company appears to 
me to be confusing the interests of the majority with the 
benefit of the company as a whole. ... The power: of 
compulsory acquisition by the majority of shares which the 


® (1938-1939) 61 C.L.R. 457, 504 and 511. 
88 [1927] 2 K.B. 9. 

8 [1919] 1 Ch. 290, 297. 

% {1919} 1 Ch. 290, 294 and 295-296. 

% [1920] 2 Ch. 124. 

% [1920] 2 Ch. 124, 141-142. 
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owner does not desire to sell is not lightly to be assumed 
whenever it pleases the majority to do so.” 


In contrast to the two foregoing cases stands Sidebottom v. 
Kershaw, Leese & Co., a decision of the Court of Appeal, in 
which an alteration introducing a power of compulsory transfer was 
held to be valid. Regarding such an alteration of articles of 
association Lord Sterndale M.R. said: 


“There are two objections to this alteration: one is a very 
broad one indeed. It is that whatever alterations a company 
may be empowered to make in its articles varying the terms 
upon which its members may hold their shares, it cannot alter 
its articles so as to provide a means of what was called 
‘expelling,’ as in this case, by buying out a particular member 
and making him cease to be a member . . . [Blut there is no 
doubt . . . that a power such as this is a perfectly valid power 
in the case of original articles, and it seems to me that prima 
facie if it could be in the original articles, it could be 
introduced into the altered articles .. . The introduction into 
an altered article of a power of buying a person out or 
expelling him can only be held invalid if the alteration is not 
made bona fide for the benefit of the company.” 


And Warrington L.J.’ and Eve J.% were of the same opinion. 

The alteration held to be valid in Sidebottom v. Kershaw, Leese 
& Co.” can, however, be distinguished from those held invalid 
in Brown v. British Abrasive Wheel Co. and Dafen Tinplate Co. 
v. Llanelly Steel Co.” In particular, whereas in Dafen Tinplate 
Co. v. Llanelly Steel Co.” the alteration, as drawn, empowered the 
majority to “expropriate any shareholder they may think proper at 
their will and pleasure . . . and without any reason, other than the 
desire to get into their hands the whole of the shares in the 
company,”’ in Sidebottom v. Kershaw, Leese & Co.” the power of 
compulsory transfer was expressly confined to the shares of any 
member carrying on a competing business. 

Relying on this point of distinction, one writer concludes that 
“[a] power of expropriation added to articles will not always be 
void, therefore; it will be valid if it is calculated to protect the 
company from an injury which it might otherwise suffer, and is 
expressly limited to serving that purpose.” Pennington thus assumes, 
er ore 


% [1920] 1 Ch. 154. The terms of the article under challenge in this case, and the 
circumstances of its adoption, are described above at p.450. 

% [1920] 1 Ch. 154, 163-164. 

% [1920] 1 Ch. 154, 169-170. 

% [1920] 1 Ch. 154, 172-173. 

7 [1920] 1 Ch. 154. 

8 [1919] 1 Ch. 290. 

” [1920] 2 Ch. 124. 

i haao] 2 Ch. 124, per Peterson J. at pp.138 and 141. 

1920 





1 Ch. 154. 
> Pennington, Company Law (4th ed.), p.82. Emphasis added. 
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and Gower’ asserts, that Brown v. British Abrasive Wheel Co.’ and 
Dafen Tinplate Co: v. Llanelly Steel Co.° are “good law,” and that 
‘an alteration incorporating an unrestricted power of compulsory 
transfer is per se void. However, as Gower’ concedes, the 
judgments in those cases have been. “somewhat blown upon” by 
judges of the Court of Appeal. Thus, Warrington L.J., in 
Sidebottom v. Kershaw, Leese & Co.,® said that in Brown’s case’ 
Astbury J. “confused himself,” and, in "Shuttleworth v. Cox Brothers 
& Co. (Maidenhead), Bankes L. J., Scrutton L.J. and Atkin L.J. 
were equally critical of the judgment of Peterson J. in Dafen 
Tinplate Co. v. Llanelly Steel Co.” Furthermore, in Sidebottom v. 
Kershaw, Leese & Co.” Warrington L.J. stated that “the very 
object” of section 9 of the Companies Act is to enable a. company 
to “do by an alteration what might have been done by the original 
articles” and cited with approval, as did also Lord Sterndale M.R.” 
and Eve-J.,.the case of Albert Phillips & Albert Phillips Lim. v. 
Manufacturers’ Securities Lim.’ in which the Court of Appeal did 
not demur to the validity of an original article conferring on the 
company in general meeting an unrestricted, power to determine 
that the shares of any member should be offered for sale by the > 
company to the other members. 

It is submitted, therefore, that the better view is that a power of 
compulsory transfer of members’ shares, introduċed into altered 
articles need no more be circumscribed than such a power contained 
in original articles, though one may reasonably surmise that_the 
fact that, the power is unfettered is a circumstance which the court 
‘will weigh in determining whether the shareholders who voted in 
favour of the alteration acted in good faith. And since in Brown v. 
British Abrasive Wheel Co.** the alteration was demonstrably for 
the benefit of the defendant company as a corporate entity” and 
‘the good faith of the majority shareholders was admitted and in 
Dafen Tinplate Co. v. Llanelly Steel Co." the court was satisfied on 
thé evidence that the object of the majority was to protect the 
company against conduct on the part of any shareholder considered 


4 5 The Principles of Modern Company Law (4th ed.), p.622. 
1919] 1 Ch. 290 
1920] 2 Ch. 124. 
4 1 Principles of Modern Company Law (4th ed.), p.622. 
s iois 1 Ch.: 154, 172. See also per Lord Sterndale M. R. at p-167. 
1919} 1 Ch. 290. 
1, [1927 2 K.B. 9, 19, 24 and 27. , 
1920] 2 Ch. 124. 
12 [1920] 1 Ch. 154, 169-170. See also per Lord Sterndale M. R. at pp. 162 and 163- 


13 [1920] 1 Ch. 154, 163. 
14 Ibid. 172. 


15 116 LiT. 290. 

16 [1919] 1 Ch. 290. 

1 The “only alternative in the matter being a winding up of the company altogether”: 
Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 154, per Lord Sterndale M.R. at 
p.167 

1s [1920] 2 Ch. 124, per Peterson J. at p.137. 
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to be detrimental to the interests of the company, and since in 
each case the power of compulsory transfer provided for the 
payment to an outgoing member of the fair value of his shares, so 
that the alteration could not be described as oppressive, those 
cases ought, it is submitted, to be regarded as wrongly decided. 


(b) The test in Greenhalgh v. Arderne Cinemas, Ltd.” 


In Greenhalgh v. Arderne Cinemas, Ltd. the Court of Appeal 
reaffirmed that it was for the shareholders, not the court, to decide 
whether an alteration of articles was “for the benefit of the 
company as a whole.” However, Evershed M.R. understood “the 
company as a whole” to mean, not the company as a corporate 
entity, but the corporators as a general body. And so construing 
that term, the Master of the Rolls stated that an alteration of 
articles would be liable to be impeached “... if the effect of it 
were to discriminate between the majority shareholders and the 
minority shareholders, so as to give to the former an advantage of 
which the latter were deprived.” 

Evershed M.R. went on to assert that “[w]hen the cases are 
examined in which the resolution has been successfully attacked, it 
is on that ground.””? However, at the time of the decision in 
Greenhalgh v. Arderne Cinemas, Ltd.” there were only two cases, 
namely Brown v. British Abrasive Wheel Co.” and Dafen Tinplate 
Co. v. Llanelly Steel Co.,” in which an alteration of articles had 
been successfully attacked, and both of those cases, as has been 
shown, had subsequently been the subject of adverse comment in 
the Court of Appeal. Therefore, even assuming that those cases 
are to be explained on the ground that the alterations in question 
discriminated between the majority shareholders and the minority 
shareholders, they lend somewhat unsure support to Sir Raymond 
Evershed’s test of the validity of an alteration of articles. 

Furthermore, if an alteration which confers an advantage on the 
majority shareholders is liable to be impeached, it is difficult to 
understand why the challenge to the validity of the alteration in 
Greenhalgh v. Arderne Cinemas, Ltd.™ itself was not successful. 
For, whilst holding the alteration to be valid, Evershed M.R. 
acknowledged that “if it is one of the majority who is selling, he 
will get the necessary resolution. This change in the articles, so to 
speak, franks the shares for holders of majority interests but makes 


19 [1951] 1 Ch. 286. 

2 [1951] 1 Ch. 286, 291. See also Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 
124, per Peterson J. at p.143. 
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it more difficult for a minority shareholder, because ‘the majority 
will probably look with disfavour upon his choice.”25 

The editors of Gore-Brown,” Gower and his fellow editors,” 
and Ford” all confess difficulty in reconciling the decision in 
Greenhalgh v. Arderne Cinemas, Ltd.” with the test formulated in 
that case for determining whether an alteration is liable to be 
impeached. Pennington,” however, explains the decision by saying 
that an alteration is only void if it “literally discriminates between 
members.” If well-conceived, Pennington’s construction of the test 
formulated by Evershed M. R. would, indeed, explain the decision 
in Greenhalgh’s case. 31 And it may be that some: support for this 
construction is-to be found in the fact that the only case in which 
that test has been applied to hold an alteration invalid is a case in 
which the alteration did explicitly discriminate between members 
by curtailing the voting rights of a particular group of shareholders.” 
However, whilst it would explain the decision in Greenhalgh v. 
Arderne ‘Cinemas, Ltd., Pennington’s construction of the test 
formulated by Evershed M.R. would greatly restrict the reach and, 
hence, the utility of the test. Furthermore, it is a construction 
which does violence to the plain‘ words used by Evershed M.R., 
who said that an alteration would be liable to-be impeached “if the 
effect of it” were to discriminate between the majority shareholders 
and the minority shareholders. 

Thus, the precise significance of discrimination in the form or 
operation of an alteration of articles of association is by no means 
clear. -It-.is clear, however, that an -alteration which - operates 
discriminately, . whilst ostensibly conferring the same right on all 
shareholders,™ is not per se void. Furthermore, semble an alteration 
which explicitly confers an advantage on a majority shareholder is 
not necessarily invalid. 35 Rather, it appears that the, significance of 
discrimination is in the matter of the burden of proof in proceedings 
challenging the validity of an alteration. For, whereas the. general 
rule is that-“the onus of showing that the power has not: been 
properly exercised is on the party y complaining,”*° in Aust., Fixed 
Trusts. v. Clyde Industries Ltd.” McLelland J. said: 


z 12951] 1 Ch. 286, 292. 
26 Gore-Brown on Companies (43rd ed.), para. 4-8. 
27 The Principles of Modern Company Law (4th ed.), p.627. 
% Principles of Company Law (3rd ed.), para. 1704. 
2 [1951] 1 Ch. 286. 
2 Company Law (4th ed. ), p.83. , 
31 [1951] 1 Ch. 286. 
32 See Aust. Fixed Trusts-v. Clyde Industries Ltd. (1959) S.R. (N.S. wW.) 33, especially 
per McLelland J. at pp.58 and 60-61. 
3 [1951] 1 Ch. 286. 
* As in Peters’ American: Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457 and 
Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286.° 
5 Thus in Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, 291-292 Evershed 
M.R. did not demur to the submission of counsel that it would have been competent to 
alter the company’s articles explicitly to authorise the transfer of Mallard’s shares to 
Sheckman, the alteration being limited to that transaction. 
36 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Latham 
C.J. at p.482. 
37 (1959) S.R. (N.S.W.) 33, 60. 
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“If there be discrimination and nothing reasonably to explain 
it, I think the inference is open that the purpose of the article 
was not ‘a company purpose’ and in the absence of explanatory 
evidence coming from the side best able to produce it I draw 
the inference that the purpose of the article was not ‘a 
company purpose.’ ” 


“Intent, in law, is,” it has been said,*® “always an inference 
drawn from conduct.” Conformably with this aphorism, the Court 
of Appeal has laid down, in Shuttleworth v. Cox Brothers & Co. 
(Maidenhead)? and Greenhalgh v. Arderne Cinemas, Ltd. ,* criteria 
for determining by reference to an alteration itself whether the 
shareholders acted “honestly having regard to and endeavouring to 
act for the benefit of the company.”“! The Court of Appeal has 
neglected, however, to address itself to a more fundamental, and 
logically anterior, matter, namely the inconsistency between the 
rule that a shareholder voting for an alteration of articles of 
association shall act “bona fide for the benefit of the company as a 
whole” and the right of a shareholder to “give his vote from 
motives or promptings of what he considers his own individual 
interest.” 


(4) The Conflict Between the Rule in Allen v. Gold Reefs of West 
Africa, Limited® and the Right to Vote as an Incident of Property 


In the case of Pender v. Lushington Jessel M.R. said: 


“In all cases of this kind, where men exercise their rights of 
property, they exercise their rights from some motive adequate 
or inadequate, and I have always considered the law to be that 
those who have the rights of property are entitled to exercise 
them, whatever their motives'may be for such exercise—that is 
as regards a Court of Law as distinguished from a court of 
morality or conscience, if such a court exists . . . [A] man may 
be actuated in giving his vote, by interests entirely adverse to 
the interests of the company as a whole. He may think it more 
for his particular interest that a certain course may be taken 
which may be in the opinion of others very adverse to the 
interests of the company as a whole, but he cannot be 
restrained from giving his vote in what way he pleases because 
he is influenced by that motive . . . He has a right, if he thinks 


ag s Myron W. Watkins, The American Economic Review, Vol. 47 Part 1, p.751. 
s [1927] 2 K.B. 9. 
4 [1951] 1 Ch. 286. 
4 Sere v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9, per Scrutton L.J. 


at 
ae Pender v. Lushington (1877) 6 Ch.D. 70, per Jessel M.R. at p.76. 
3 [1900] 1 Ch. 656. 
“ (1877) 6 Ch.D. 70, 75-76. 
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fit, to give his vote from motives or promptings of what he 
considers his own individual interest.”* 


That a shareholder’s vote is a right of property, that shareholders 
are not trustees of their votes, and that every shareholder is 
entitled to exercise his vote notwithstanding that he may have a 
personal interest in the subject-matter opposed to, or different 
from, the general or particular interests of the company, have been 
affirmed in the House of Lords, the High Court of Australia“ 
and the Privy Council. The rule in Allen v. Gold Reefs of West 
Africa, Limited,” on the other hand, requires that when voting on 
a resolution for an alteration of articles of association, shareholders 
shall eschew considerations of personal advantage and consider 
only the benefit of the company. Indeed, in the case of Rights & 
Issues Investment Trust Ltd. v. Stylo Shoes Ltd.® Pennycuick J. 
appeared to go further, seemingly implying that a shareholder may 
not vote in respect of an alteration of articles in which he has a 
personal interest: ,“[I]t seems to me that there is no reason why the 
company should not have validly passed the resolution, provided 
that the resolution was passed by a majority with no personal 
interest in the matter. . .” 

With the rule in Allen v. Gold Reefs of West Africa, Limited™ 
and the dictum of Pennycuick J. in Rights & Issues Investment 
Trust Ltd. v. Stylo Shoes Ltd. must be contrasted the following 
passages from the judgment of Dixon J. in Peters’ American 
Delicacy Co. Ltd. v. Heath: 


“The power of alteration is not fiduciary: The shareholders are 
not trustees for one another, and, unlike directors, they occupy 
no fiduciary position and arè under no fiduciary duties. They 
vote in respect of their shares, which are property, and the 
right to vote is attached to the share itself as an incident of 
property to be enjoyed and exercised for the owner’s personal 
advantage.™ : : 


A chief purpose of articles of association is to regulate the 
ngos of shareholders inter se [and the] power to alter articles 
of association is necessarily a power to alter the rights of 


45 This right, albeit described in North-West Transportation Company v. Beatty (1887) 
12 App. Cas. 589, 593 as “a perfect right,” is not absolute. See Menier v. Hooper’s 
Telegraph Works (1874) 9 Ch. App. 350, per Sir G. Mellish L.J. at p.354; Cook v. Deeks 
[1916] A.C. 554, per Lord Buckmaster'L.C. at pp.563-565; and, cum nota, Clemens v. 
Clemens Bros. Ltd. [1976] 2 All E.R. 268, per Foster J. at p.282. ' 

46 Carruth v. Imperial Chemical Industries, Ltd. [1937] A.C. 707, per Lord Maugham 
at p.765. 

? Ngurli Ltd. v. McCann (1953) 90 C.L.R. 425, per Williams A.C.J., Fullagar and 
Kitto JJ. at p.439. 

48 North-West Transportation Company v. Beatty (1887) 12 App. Cas. 589; per Sir 
Richard Baggallay at p.593. 

4 [1900] 1 Ch. 656. . 

5o [1965] 1 Ch. 250, 257. 

51 [1900] 1 Ch. 656. 

52 [1965] 1 Ch. 250. 

53 (1938-1939) 61 C.L.R. 457. 

+4 (1938-1939) 61 C.L.R. 457, 504. See also per Latham C.J. at p.482. 
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shareholders inter se . . . Whether the matter be voting rights, 
the basis of distributing profits, the basis of dividing surplus 
assets on a.winding up, preferential rights in relation to profits 
or to surplus assets, or any other question affecting mutual 
interests, it is apparent that though the subject matter is 
among the most conspicuous of those governed by articles and 
therefore of those to which the statutory power is directed, yet 
it involves little if anything more than the redetermination of 
the rights and interests of those to whom the power is 
committed. No-one supposes that in voting each shareholder is 
to assume an inhuman altruism and consider only the intangible 
notion of the benefit of the vague abstraction called by Lord 
Robertson in Bailey’s Case ‘the company as an institution.’”>> 


Thus, it is clear that there is what one writer” called a “dilemma” 
between the duty of shareholders to exercise the power of alteration 
of articles “bona fide for the benefit of the company as a whole” 
and the right of every shareholder to vote from “motives or 
promptings of what he considers his own individual interest.” It is 
also clear that this inconsistency went unperceived by the Court of 
Appeal in Allen v. Gold Reefs of West Africa, Limited?’ itself and, 
similarly, in Sidebottom v. Kershaw, Leese & Co.® and Shuttleworth 
v. Cox Brothers & Co. (Maidenhead).® The reason is not far to 
seek. In each of those cases the alteration of articles involved a 
conflict between the interest of the company as a commercial entity 
and the interest of a minority shareholder in the company. In such 
circumstances the interests of the majority shareholders are best 
served by consulting the benefit of the company. Hence, on the 
particular facts of Allen v. Gold Reefs of West Africa, Limited, 
Sidebottom’s case® and Shuttleworth v. Cox Brothers & Co. 
(Maidenhead)® the rule requiring the power of alteration of articles 
to be exercised in good faith for the benefit of the company as a 
corporate entity was perfectly compatible with the right of each 
shareholder voting in favour of the alteration to exercise his vote in 
his own interest. ; 

However, in Peters’ American Delicacy Co. Ltd. v. Heath,® and, 
likewise, in Greenhalgh v. Arderne Cinemas, Ltd.,“ the challenged 
alteration was one relating “to an article affecting the mutual rights 
and liabilities inter se of shareholders.” Hence, those cases 
involved, not a conflict between the interest of the company and 


55 (1938-1939) 61 C.L.R. 457, 506 and 512. 

56 Sealy, Cases and Materials in Company Law (2nd ed.), p.144. 

57 [1900] 1 Ch. 656. 

58 [1920] 1 Ch. 154. 

5° [1927] 2 K.B. 9. 

© [1900] 1 Ch. 656. 

61 [1920] 1 Ch. 154. 

& [1927] 2 K.B. 9. 

® (1938-1939) 61 C.L.R. 457. 

& [1951] 1 Ch. 286. 

65 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
J. at p.512. ` 
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the interest of a member, but a conflict of interests of members 
inter se. In such a case, the duty of shareholders to exercise the 
power of alteration of articles for the benefit of the company and ` 
the right of each shareholder to consider his own individual interest 
are not compatible but in conflict. Thus, the alterations under 
challenge in Peters’ American Delicacy Co. Ltd. v. Heath® and 
Greenhalgh v. Arderne Cinemas, Ltd.” must needs have been held 
invalid if shareholders must “in considering whether they shall alter 
articles honestly intend. to exercise their powers for the benefit-of 
the company.” For, rights of. pre-emption and the: basis of 
distribution of bonus shares being matters in which a company has 
no interest, in neither case was the alteration capable of being 
considered for the benefit of the company. In both cases, however, 
the alteration was clearly to the advantage of the majority of 
shareholders and, therefore, such an alteration as might competently 
be made if every shareholder has a right to give his vote from 
motives or prompting of what he considers his own individual 
interest. 

In fact, in both Peters’ American Delicacy Co. Ltd. v. ` Heath” 
and Greenhalgh v. Arderne Cinemas, Ltd.” the challenged alteration 
was held to be valid; Dixon J. stating in the one case” that “. . . it 
was within the scope and purpose of the power of alteration for a 
three-fourths majority to decide the basis of distributing shares 
issued for the purpose of capitalising accumulated profits . . ; and 
in voting for the resolution shareholders were not bound to 
disregard their own interests,” and Evershed M.R. stating in the 
other 

. the phrase, ‘the company as a whole,’ does not (at any 
rate in such a case as the present) mean ‘the company as a 
commercial entity, distinct from the corporators: it means the 
corporators as a general body . . . It is therefore not necessa. 
to require that persons voting for a special resolution should, 
so to speak, dissociate themselves altogether from [the prospect 
of personal benefit and consider whether. the proposal is] for 
the benefit of the company as a going concern. If, as commonly 
happens, an outside person makes an offer to buy all the 
shares, pma facie, if the corporators think it a fair offer and 
vote in favour of the resolution, it is no ground for impeaching 
the resolution that they are considering their own position as 
individuals.” ; 


Thus, both the High Court of Australia and the Court of Appeal 
have held that on an alteration of articles of association it is “not 


& (1938-1939).61 C.L.R. 457. 

© [1951] 1 Ch. 286. 

ne v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9, per Atkin L. J. at 
p.2! 

Ps (1938-1939) 61 C.L.R. 457. 

7 11951] 1 Ch. 286. 

71 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, alee 

72 Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286, 291. 
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the case that it is necessary that shareholders should always have 
only the benefit of the company in view.”’? The two courts greatly 
differed, however, in their treatment of the problem arising from 
the coexistence of the rule in Allen v. Gold Reefs of West Africa, 
Limited and the principle that a shareholder may vote as his 
personal interest dictates. In Peters’ American Delicacy Co. Ltd. v. 
Heath” the Australian High Court squarely confronted the conflict 
between right and duty, and held, without equivocation, that in the 
circumstances of that case the rule in Allen v. Gold Reefs of West 
Africa, Limited% was “inappropriate, if not meaningless””: in 
Greenhalgh v. Arderne Cinemas, Ltd., on the other: hand, the 
Court of Appeal chose to circumvent the problem by redefining for 
the purpose of the case, “(at any rate in such a case as the 
present),” a fundamental term of the rule in Allen v. Gold Reefs of 
West Africa, Limited,” namely the term “the-company as a whole.” 


(5) The Defect in the Rule in Allen v. Gold Reefs of West Africa, 
Limited” 

In the case of Strick (Inspector of Taxes) v. Regent Oil Co. Ltd.®° 

Lord Reid said: “I think that much of the difficulty has arisen from 

taking too literally general statements made in earlier cases and 

seeking to apply them to a different kind of case which their 

authors almost certainly did not have in mind. . .” 

These words of Lord Reid, whilst uttered in a quite different 
context, are very apposite to the matter of the alteration of articles 
of association and the rule in Allen v. Gold Reefs of West Africa, 
Limited. When, in that case, Lindley M.R. formulated the 
classical test of the validity of an alteration of articles of association, 
he did so with reference to an alteration involving a conflict of 
interests between a company, as creditor, and a member of the 
company, as debtor. The rule laid down by Lindley M.R. was 
formulated to produce an equitable resolution of such a conflict. 

The principle underlying the decision in Allen v. Gold Reefs of 
West Africa, Limited™ is that an alteration of articles which is 
prejudicial to the interests of some part of the members of a 
company is, none the less, valid if, in the honest opinion of the 
shareholders voting in favour of it, the alteration is for the benefit 
of the company as a commercial entity. The benefit of the company 


73 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Latham 
C.J. at p.481. 

74 [1900] 1 Ch. 656. 

75 (1938-1939) 61 C.L.R. 457. 

76 [1900] 1 Ch. 656. 

T Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
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as a corporate entity is an appropriate touchstone both in the case 
of an alteration of articles involving a conflict of interests between 
a company and a member qua member™ and in the.case of an 
alteration involving a conflict between the interest of a company 
and that of a member in the capacity of director. However, a 
“chief purpose of articles of association is to regulate the rights of 
shareholders inter se” and the power to alter articles of association 
is “necessarily a power to alter the rights of shareholders inter 
se.”*4 In relation to the alteration of an article regulating the rights 
of shareholders inter se, however, the rule:in Allen v. Gold Reefs 
of West Africa, Limited% is “inappropriate, if not meaningless,” 
the question which arises being “not a question of the interests of 
the company at all, but a question of what is fair as between 
different classes of shareholders.”*’ 
- Thus, the rule in Allen v: Gold Reefs of West Africa, Limited 
has a major defect, namely that, having been formulated with 
reference to an alteration of articles involving a conflict of interests 
between a company and a member of the company, it is not 
serviceable in the case of an alteration involving a conflict of 
interests of members inter se. The rule is expressed, however, as “a 
positive requirement which must be fulfilled”®:. “The power thus 
conferred on companies to alter. the regulations contained in their 
articles . . . must be exercised . . . bona fide for the benefit of the 
company as a whole . . .”” Therefore, articles regulating the rights 
of shareholders inter se, the alteration of which can have no effect, 
beneficial. or. otherwise, on the company, would seem to be 
unalterable. This, however, cannot be so, for, as Lindley M.R. 
himself stated,” “within the limits set by the statutė- and the 
memorandum of association, the rights of shareholders in limited 
companies, so far as they depend only on the regulations of the 
company, are subject to alteration by section 50 of the Act.” 

The dissatisfaction with, and misunderstanding of, the law 
relating to the-alteration of articles of association have thus arisen, 
to borrow the words of Lord Reid in Strick (Inspector of Taxes) v. 


® As in Allén v. Gold Reefs of West Africa, Limited [1900] 1 Ch. 656; Brown v. British 
Abrasive Wheel Co. [1919] 1 Ch. 290; Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 
154; Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124. 
8 ‘As in Shuttleworth v. Cox Brothers & Co. (Maidenhead) [1927] 2 K.B. 9. 
% Peters’. American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
J. at p.506. . , 
85 [1900] 1 Ch. 656. 
86 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 = L.R. 457, per Dixon 
J. at p.512. 
87 Mills v. Mills (1937-1938) 60 C.L.R. 150, per Latham C.J. at P: :164. 
88 [1900] 1 Ch. 656. 
® Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 c L.R. 457, per Dixon 
J. at p.508. 
% Allen v. Gold Reefs of West Africa, Limited [1900] 1 Ch. 656, per Lindley M.R. -at 


.671. 
%1 [1900] 1 Ch. 656, 672-673. 
%2 Companies Act, ‘1862, now Companies Act 1985, s.9. 
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Regent Oil Co. Ltd.,% from taking too literally the general 
statement made in Allen v. Gold Reefs of West Africa, Limited®* 
and seeking to apply it to a different kind of case which Lindley 
M.R. almost certainly did not have in mind, namely the case, as in 
Peters’ American Delicacy Co. Ltd. v. Heath” and Greenhalgh v. 
Arderne Cinemas, Ltd. of an alteration involving a conflict of 
interests of members inter se and the case, as in Crumpton v. 
Morrine Hall Pty. Ltd.,” of an alteration of the articles of a non- 
trading company formed for “the convenient allocation of rights of 
residence or occupation of the various parts of the building and 
appurtenances of which the company is . . . the proprietor.” 

As Lord Radcliffe observed,” there are “very few minds that 
have the imaginative grasp to see the full implications of a 
generalisation” and “only their successors who have to work upon 
them appreciate how flashy have been the gnomic utterances of 
some of our best known judicial sages.” 


(6) The Test to be Applied Where the Rule in Allen v. Gold Reefs 
of West Africa, Limited’ is Inapplicable 


In Peters’ American Delicacy Co. Ltd. v. Heath* the High Court of 
Australia declined to formulate a singular test of the validity of an 
alteration of an article regulating rights of members inter se or to 
lay down a positive requirement which must be fulfilled in every 
such case. Rather, the High Court held the alteration in question 
to be valid on the ground that there was “no vitiating element 
present”?: 


“In the present case there is admittedly no fraud or trickery. 
As there is no evidence of oppression, and as the alteration 
cannot be described as extravagant, so that reasonable men 
could not regard it as a fair alteration to be made, the case of 
the plaintiff fails.* 


[T]he resolution involved no oppression, no appropriation of 
an unjust or ey geese nature and did not imply any 
purpose outside the scope of the power.”° 


% [1966] A.C. 295. 

% [1900] 1 Ch. 656. 

5 (1938-1939) 61 C.L.R. 457. See, especially, the segment of the ‘opinion of Dixon J., 
pp.514~515, contrasting his conclusion and reasons with the conclusion and reasons of the 
judge at first instance. 

1951] 1 Ch. 286. 

% [1965] N.S.W.R. 240. Cf. Fischer v. Easthaven Ltd. [1964] N.S.W.R. 261 and 
Estmanco Ltd. v. GLC [1982] 1 All E.R. 437. 

8 Fischer v. Easthaven Ltd. [1964] N.S.W.R. 261, per Else-Mitchell J. at p.264. Cf. 
Estmanco Ltd. v. GLC {1982} 1 All E.R. 437, per Sir Robert Megarry V.-C. at p.445. 

® Not in Feather Beds, pp.216-217. 
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2 ERTA, 61 C.L.R. 457. 

3 (1938-1939) 61 C.L.R. 457, per Dixon J. at p.515. 
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In Greenhalgh v. Arderne Cinemas, Ltd.° the Court of Appeal 
appears to have held the alteration under challenge to be valid 
ultimately on the ground that the transaction which necessitated 
the alteration “discriminated between no types of shareholder: and 
stipulated a “fair price.” 

Thus, in cases where “the proposal put forward is for a revision 
of any of the articles regulating the rights inter se of shareholders,”’ 
so that “the problem cannot be solved by regarding merely the 
benefit of the corporation,”® the test to be applied is “somewhat 
vague and unsatisfactory.”® And it may be that the test will never 
be refined; for there is now an alternative remedy under Part XVII 
of the Companies Act 1985, and the reference in- Peters’ American 
Delicacy Co. Ltd. v. Heath’ to “a fair alteration” and that to “a 
fair price” in Greenhalgh v. Arderne Cinemas, Ltd.“ lead, 
conveniently and naturally, to an examination of Part XVII. 


III. Part XVII oF THE Companies Acr 19852 `° > 
Section 459(1) of the Companies Act 1985 provides: 


“A member of a company may apply to the court by petition 
for an order under this Part on the ground that the company’s 
affairs are being or have been conducted in a manner which is 
unfairly prejudicial to the interests of some part of the 
members (including at least himself) ‘or that any, actual or 
proposed act or omission of the company . . is or would be 
so prejudicial.” 


If the court ‘is satisfied that a soon under. Part XVII is well 
founded it may make such order as it thinks fit for giving relief in 
respect of the matters complained of,” including an order requiring 
the company to refrain from doing an act complained of by the 
petitioner’* or an order providing for the purchase of the shares of 
any members or of the company by'other members or by the company 
itself.* 

Subsection (3) of section 461 provides: 


“Tf an order under this Part requires the company not to make 
any, or any specified, alteration in the memorandum or 
articles, the company does not then have power without leave 
of the court to make any such alteration- in breach -of that 
requirement.” 


$ $ [1951] 1 Ch. 286, 293. 
7 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
J. at p.512. 
» (ese 10398 61 C.L.R. 457, per Latham C.J. at p.481. 
? (1938-1939) 61 C.L.R. 457, per Dixon J. at p.515. 
Hosen 61 C.L.R. 457. 
1 [1951] 1 Ch. 286. 
12 Cf. Uniform Companies Code (Aust.), s.320. 
3 Companies Act 1985, s.461(1). 
14 §.461(2)(b). 
3 §.461(2)(d). 


472 THE MODERN LAW REVIEW [Vol. 49 


Part XVII, which: supersedes section 210 of the Companies Act, 
1948, implements sundry ‘recommendations of the Company 
Law Committee (Jenkins Committee) and, in particular, the 
recommendation that it be “made clear that section 210 extends to 
cases where the affairs of the company are being conducted in a 
manner unfairly prejudicial to the interests of some part of the 
members and not merely in.an ‘oppressive’ manner.”!° 

Concerning the proper ambit of Part. XVII, the Jenkins 
Committee said that if it “is to afford effective protection, it must 
extend to cases in which the acts complained of fall short of actual 
illegality”!” and quoted, 18 with approval, the statement of Lord 
President Cooper” that the conduct complained of should “at the 
lowest involve a visible departure from the standards of fair 
dealing, and a violation of the conditions of fair play on which 
every shareholder who entrusts his money to a company is entitled 
to rely.” No doubt, the Jenkins Committee would have approved 
equally of, and considered to be equally applicable to Part XVII, 
the statement of Lord Wilberforce” with reference to section 
222(f) of the Companies Act 1948, that it enabled the court to 
“subject the exercise of legal rights to equitable considerations; 
considerations, that is, of a personal character arising between one 
individual and another, which may make it unjust, or inequitable, 
to insist on legal rights, or to exercise them in a particular way.” 

One writer,” welcoming “the triumph of the underdog in the 
recent case of Clemens v. Clemens Bros.,”” expressed the hope 
that if and when the recommendations of the Jenkins Committee 
were implemented, there would be judges with “the same bold and 
fresh approach” exhibited by Foster J. in that case. It is also much 
to be hoped that when deciding whether an alteration of articles of 
association is unfairly prejudicial to the interests of some part of 
the members of a company, the court will be mindful of certain 
fundamental principles of company law and of the lessons to be 
learned from Allen v. Gold Reefs of West Africa, Limited? and 
that line of cases. 

These principles and lessons of experience may be summarised 
as follows: 

First, the rights of shareholders in a company, in so far as they 
derive ‘from the articles of association of the company, are “not 
enduring and indefeasible but are liable to modification or 
destruction.””* 


16 Cmnd. 1749, para. 212(c). 
1 Para. 203. 
18 Para. 204. 
19 Elder v. Elder & Watson 1952 S.C. 49, 55. 
2 In re Westbourne Galleries [1973] A.C. 360, 379. 
2 L, S. Sealy, [1976] C.L.J. 236-237. 
23 hogo 2 All E.R. 268. 
1900] 1 Ch. 656. 
4 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, per Dixon 
. at p.507. 
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Secondly, the articles of association of a company not only 
constitute a contract between the company and its members but 
also regulate the rights of the members inter se.” Hence, an 
alteration of articles may involve either a conflict between the 
interest of the company and the interests of some part of the 
members of the company”? or a conflict of interests of members 
inter se.” 

Thirdly; an alteration of articles which is jeda to the 
interests of some part of the members of a company may be to the 
advantage of the company as a commercial entity. It is submitted 
that, in the event of conflict between the interest of a company and 
the interests of some part of the members, an alteration of articles 
dictated by consideration of the good of the company as a 
commercial entity is, prima facie, not unfairly prejudicial to the 
interests of shareholders detrimentally affected, by the alteration: 
prejudicial the alteration may be, but not, prima facie, unfairly so 
since it is made with just cause. 28 ‘Therefore, it would appear that 
the alterations sought to be declared invalid in, for example, Allen 
v. Gold Reefs of West Africa, Limited,” Sidebottom v. Kershaw, 
Leese & ° Co.® and Shuttleworth v. Cox Brothers & Co. 
(Maidenhead)** would no more be occasions for relief under Part 
XVII than they were void under the rule formulated by Lindley 
M.R.* On the other hand, one may conceive of alterations which, 
whilst being for the benefit of a company as a commercial entity, 
would be unfairly prejudicial to the interests of members of the 
company and which, hence, would found a petition ‘for an order 
under Part XVII. Thus, an alteration empowering a company in 
general meeting to’ require any member who carried on business in 
competition with the business of the company to transfer his shares 
at less than fair value”? to such persons as’ the ditectors should 


25 How far articles of association constitute an enforceable contract between a company 
and its members and between the members inter se continue to be matters attended by 
uncertainty: see Re Caratti Holding (1975) 1 A.C.L.R. 87, especially per-Burt J. at p.99; 
Devlin v. Slough Estates Ltd. and Others (1982) 126 S.J. 623. Regarding the nature of the 
contract constituted by- articles of association, see especially; K. W. Wedderburn, 
“Shareholders’ Rights and the Rule ‘in Foss v. Harbottle”, [1957] C.L.J. 194, 209-215. 

26 Cf. Allen v. Gold Reefs of West Africa, Limited [1900 1 Ch. 656; Brown v. British 
Abrasive Wheel Co. [1919] 1 Ch. 290; Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 
154; Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124; Shuttleworth v. Cox 
Brothers & Co. (Maidenhead) [1927] 2 K.B. 9. 

27 Cf.. Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457; 
Greenhalgh v. Arderne Cinemas, Ltd. [1951] 1 Ch. 286. 

2 Cf. Sidebottom v. Kershaw, Leese & Co. [1920] 1 Ch. 154, per Lord Sterndale M.R. 
at p.163 criticising the judgment of- Astbury J. in Brown v. British Abrasive Wheel Co. 
[1919] 1 Ch. 290. 

2 [1900] 1 Ch. 656. 

% [1920] 1 Ch. 154. 

31 [1927] 2 K.B. 9. 

2 Furthermore, in Shuttleworth’s case the alteration affected the plaintiff in his' capacity 
of director. See Re a company [1983] 2 All E.R. 36, per Lord Grantchester Q.C. at p.44; 
cf. Re a company [1983] 2 All E.R. 854, per Vinelott J. at p.859. 

3 Cf. Albert Phillips & Albert Phillips Lim. v. Manufacturers’ Securities Lim. 116 L.T. 
290. 
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nominate would, it is submitted, be not merely prejudicial to the 
interests of the members who were the object of the alteration but 
also, prima facie, unfair. To require shareholders who carry on 
business in competition with the company to give up their 
membership is one thing; it is quite another thing to require them 
so.to do-without adequate compensation. 

Fourthly, in the case of Carruth v. Imperial Chemical Industries, 
Ltd. ,** in which confirmation was sought of a scheme involving a 
variation of class rights and a reduction of share capital, Lord 
Maugham said: ; 

“... I think the fairness or unfairness of the scheme as a 
whole, including the reduction, is not a matter for the 
discretion of the learned judge in a technical sense, but is a 
matter to be decided on the evidence. The question in this 
case depends on the view which should be taken as to the 
future commercial success of the Company. We are not entitled 
to substitute our own views for those of the directors and 
experts who have given evidence.” 


If that be so, the court should be slow to make an order under 
Part XVII where the subject of the petition is an alteration of 
articles involving a conflict between the interest of a company and 
the interests of some part of the members and the good faith of the 
directors recommending the alteration is not in issue. Furthermore, 
in the event of the court being satisfied, on a petition under Part 
XVII, that an alteration of articles, which the directors of a 
company consider to be in the interests of the company as a 
commercial entity, would unfairly prejudice some part of the 
members, the form of relief most consonant with the spirit of Lord 
Maugham’s dictum in Carruth v. Imperial Chemical Industries, 
Ltd.** would appear to be an order” providing for the purchase by 
the other members or by the company itself of the shares of the 
members who would be unfairly prejudiced rather than, say, an 
order® requiring the company not to make the alteration. 

Fifthly, alteration of an article regulating rights of members inter 
se may necessarily affect adversely. one group of shareholders and 
benefit another group,” as in Peters’ American Delicacy Co. Ltd. 
v. Heath® and Greenhalgh v. Arderne Cinemas, Ltd.” Where an 
alteration involving such a conflict of interests of members inter se 
is made the subject of a petition under Part XVII, the court, whilst 
being jealous to ensure that the alteration does not unfairly 
prejudice minority shareholders, should be mindful of the 
admonition of Rich J.“ that it “can hardly be supposed that the 


¥ [1937] A.C. 707, 770. 

35 Under E . 

% Under s.461(2)(5). 

3 Cf. Mills v. Mills (1937-1938) 60 C.L.R. 150, per Latham C.J. at p.164. 

38 (1938-1939) 61 C.L.R. 457. 

3° [1951] 1 Ch. 286. 

4 Peters’ American Delicacy Co. Ltd. v. Heath (1938-1939) 61 C.L.R. 457, 495. 
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only solution of such a difficulty which can be lawfully adopted is 
that which gives the, minority an advantage at the expense of the 
majority.” Therefore, if, as in Peters’ American Delicacy Co. Ltd. 
v. Heath," it is “obvious that there is room for difference of 
opinion” as to what is fair as between the majority and the 
minority and it “cannot properly be held by a court that either [the 
original article] or the new article substituted for it is necessarily 
unfair,” the alteration ought not, it is submitted, to be held to 
found a petition under Part XVII. 

Some may deprecate so narrowly conservative a definition of the 
scope of the power of judicial review, on a petition under -Part 
XVII, of an alteration of articles made against the will of a 
minority’ of shareholders. No doubt, “[t]he majority is never 
right”? and it would be “an entertaining change in human affairs 
to determine everything by minorities.” None the less, every 
person who purchases shares in a company does so in the 
knowledge of the principle of majority rule in company law. 
Clearly Part XVII is not intended to subvert that fundamental 
principle and be the means to the establishment of a system of 
decision by minority. Nor does Part XVII require or licence the 
court “on every Occasion to take the Management of every 
Playhouse and Brewhouse in the Kingdom.” Judicial intervention 
in the internal affaits of a company, as the case of Prudential 
Assurance v. Newman Industries illustrates, may prove costly to 
both the company and its shareholders, majority and minority, and 
of benefit to none. Therefore, on a petition under Part XVII, the 
court should be, as it has always been, not over-zealous to 
intervene in disputes between shareholders, and where the subject 
of a petition is an alteration of articles of association, should make 
an order under Part XVII only if satisfied that the alteration is not 
merely prejudicial to the minority but is, in all the circumstances, 
unfairly so. 


F. G. Rrxon 


41 (1938-1939) 61 C.L.R. 457, per Latham C.J. at pp.483 and 486. 

42 Ibsen, An Enemy of the People, Act Four. 

® Rev. Sydney Smith: see Hesketh Pearson, The ‘Smith of Smiths (The Folio Society 
edition), p 

“ Coe v. a AA (1812) 1 V. & B. 154, per Lord Eldon L.C. at p.158. 

45 [1982] 1 Ch. 204, _ especially at p. 220 (“horrendous costs of this litigation”) and 
p.224. 


LOCAL GOVERNMENT, CIVIL DEFENCE AND 
EMERGENCY PLANNING: HEADING FOR 
DISASTER? 


TuIs article is not intended to deal in detail with the utility or 
futility of civil defence in a nuclear age, such arguments having 
been well rehearsed elsewhere.' Here the interest lies not in the 
ideological arguments by which the subject is surrounded but 
rather in the content of civil defence policy in Britain and the 
peculiar emphasis it enjoys within the structure of local government 
emergency planning departments. Until recently emergency planning 
for wartime destruction and major peacetime disasters was a rarely 
visited corner of local government activity. Then in the late 1970s 
the disarmament lobby began to focus its attention upon civil 
defence arguing that it was nothing but a confidence trick, fostering 
the delusion that nuclear war could be survived. Many sympathetic 
local councils abandoned the wartime aspect of emergency planning 
and concentrated their efforts upon peacetime emergencies. The 
Conservative Government responded in 1983 by introducing new 
regulations designed to coerce recalcitrant local authorities into 
carrying out their civil defence role. It remains to be seen whether 
local authorities do, or indeed can, comply with such detailed and 
onerous measures. The aims of this article are twofold: first, to 
analyse critically the legislative and operational framework of local 
authority emergency planning in Britain, concentrating upon the 
increasing importance placed upon civil defence to the detriment of 
peacetime planning; secondly, to consider and assess proposals for 
changing this emphasis without necessarily abandoning the wartime 
role of local authorities. 


THE FRAMEWORK 


Emergency Planning: Wartime Emergencies 


Local authorities were first given statutory responsibility for civil 
defence by the Air Raid Precautions Act 1937. The authoritative 
statute at the present day is the Civil Defence Act 1948 which 
imposes a duty upon all local authorities to “perform such functions 
as may be prescribed . . . by the designated Minister.”* Until recently, 
the functions imposed upon local authorities were not particularly 
burdensome since regulations emanating from the Civil Defence Act 


1 Nuclear Attack: Civil Defence, commissioned by the Royal United Services Institute 
for Defence Studies (Brassey’s), 1982. P. Bolsover, Civil Defence: The Cruellest 
Confidence Trick (1982). Rogers, Dando, Van Den Dungen, As Lambs To The Slaughter: 
The Facts About Nuclear War (1981). I. Tyrell, The Survival Option: A Guide To Living 
Through Nuclear War (1982). Protect And Survive (H.M.S.O. 1980). S. Openshaw, etc., 
Doomsday: Britain After Nuclear Attack (1983). 

? Civil Defence Act 1948, s.2(1). 
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were very general, merely laying down an obligation to make plans 
for the continuation of essential services in wartime.* There was no 
obligation to keep the plans up to date or revise them and in the 
absence of further directions many authorities simply failed to update 
them. The Civil Defence (General Local Authority Functions) 
Regulations* have radically altered this position, imposing a duty on 
every county or council of equivalent level not only to draw up, but 
to keep under review and revise their civil defence plans. Also, the 
content of the plans is set out with greater specificity. The impetus 
behind the new regulations was first, the Home Office review of civil 
defence in 1981 revealing the stagnant condition of many plans and 
secondly, the cancellation by the Government of the civil defence 
exercise “Operation Hardrock” in 1982 because of the refusal by 
many local authorities to participate.° Further, the increase in adoption 
by local councils of nuclear free zone policies signalled to the 
Government that civil defence planning was being ignored on a wide 
scale.” The new regulations seek to change the attitudes of local 
authorities, not only by insisting that county councils keep any er 
under review, but also by imposing the duty on all councils 
establish, equip and maintain premises which could be used as 
emergency control centres, to arrange for the training of an 
appropriate number of suitable members of staff to carry out civil 
defence duties, to arrange to enable persons to serve as volunteers 
and finally to take part in any civil defence training exercise required 
by the Home Secretary. 

There are several points to be made about these provisions. 
First, despite a considerable increase in mandatory duties the 
Government set aside:only £69 million in 1984-85 for civil defence. 
For the year 1985-86 an estimated £77 million has been set aside. 
Such sums appear even more derisory when it is realised that less 
than one-sixth is apportioned to local government.’ The largest 


> Civil Defence (Planning) Regulations, 1974 (No. 70). 

4 S.I. 1983 No. 1634. 

5 District councils and local boroughs are under a duty to assist county and councils of 
equivalent level in the making of plans if requested by the council or the Home Secretary 
(Reg. 5(1)(6)). 

6 20 out of 54 county councils refused to take part in this exercise which was aimed at 
testing the civil and military personnel and procedures in managing the country at time of 
war 

7 By July 1985, 170 local authorities had declared their area a nuclear free zone. The 
objective of such a declaration is to raise awareness of the nuclear threat. Councils 
resolve to take whatever action they legally can to render their area nuclear free. In the 
case of Bradford District Council part of their resolution included a declaration not to be 
a party to any civil defence exercise since they are “designed to mislead the public into 
believing that adequate protection is available and therefore limited nuclear war and 
increased military spending are acceptable.” (Bradford District Council, April 29, 1981). 

8 Regs. 4 and 5. 

? Most local authority civil defence functions are grant aided at the rate of 75 per cent. 
(Civil Defence (Grant) Regulations 1953 (No. 1777)). However under the Civil Defence 
(Grant) (Amendment) Regulations ‘1983 (No. 1633), further “approved” expenditure on 
training and-exercising staff and volunteers and on the provision and maintenance of 
communications equipment will be completely reimbursed. But increased total expenditure 
‘could bring councils into support grant penalty zones after an exemption period in 
1984/5. 
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part of the expenditure is spent on Home Office administration, 
the United Kingdom Warning and Monitoring Organisation’ and 
the maintenance of emergency port facilities and oil supplies. 
Given the paucity of funds, there is a danger that the new 
regulations will be seen as a political move only, to silence 
authorities who seem determined to embarrass the Government by 
publicly parading their sketchy and antiquated plans before the 
electorate and refusing to participate in any exercises. Moreover, 
the lack of funds provides additional ammunition for those who 
perceive the Government’s concern as being with the illusion of 
security rather than its reality. The requirement that local authorities 
establish control centres will also need a considerable injection of 
resources, but whether grants will be made available for such 
projects is unclear. The Government expects councils to adapt and 
strengthen existing premises rather than embark upon new capital 
projects although in some local authorities suitable premises do not 
exist. Government guidelines have suggested a ceiling of around 
£30,000 per centre,” clearly quite inadequate to finance a building 
which must be sufficiently protected to enable the control and co- 
ordination of relief during and after hostile attack. 

The second point to note is that the provision requiring the 
training of an appropriate number of suitable staff to carry out civil 
defence plans may prove difficult to comply with in areas where 
there is widespread apathy if not strong opposition to the notion of 
civil defence. The words “appropriate” and “suitable” are vague 
and open-textured and it is conceivable that a local authority might 
argue that they are unable to persuade an appropriate number of 
suitable staff to train. Alternatively, it might be acceptable to the 
Government if only the emergency planning staff train, without the 
rest of the employees being involved. The Government dropped its 
controversial proposal to introduce a compulsory duty on 
all council employees to participate in civil defence training. 
Nevertheless, authorities committed to civil defence may wish to 
write civil defence clauses into staff contracts. This introduces the 
dilemma of whether provision should be made for “conscientious 
objectors,” namely those people who believe civil defence 
preparations render war more, rather than less, probable. 

Thirdly, the requirement that local authorities should arrange to 
enable persons to serve as volunteers causes considerable unease. The 
responsibilities of local councils are heavy; according to the Emergency 
Planning Guidance to Local Authorities, the authoritative Home 


10 U.K.W.M.O. is an organisation set up to pass on warnings of conventional or 
nuclear attack, provide confirmation of such attack and pass to the general public, public 
authorities and the armed forces warnings of the approach and the intensity of radioactive 
fall-out. It has a few full-time staff and is assisted by several thousand volunteers. 

11 This figure was taken from the Draft Consolidated Circular to Local Authorities on 
Emergency Planning which was the precursor to the present Emergency Planning 
Guidance to Local Authorities (H.M.S.O.), which omits to set a ceiling. 
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Office supplement to the regulations,” they should engage in the 
recruitment, organisation and training of individual volunteers and 
any local groups professing an interest, in civil defence. Additionally, 
an attempt should be made to elicit interest from those bodies not 
normally associated with civil defence. The provision in question 
seems to be an attempt to reconstitute the Civil Defence Corps, a 
robust group of enthusiastic volunteers which was disbanded by the 
Labour Government in 1968 in order to save costs. The difference 
here is that while promoting the idea of an army of volunteers the 
Government is not prepared to finance it. In the 1950s and 1960s 
when the Civil Defence Corps was at its zenith Durham County 
Council employed 42 instructors for. volunteer training. The 
regulations certainly do not provide for the engagement of special 
instructors, in which case the job will be left to the already hard- 
pressed emergency planning officers. Apart from the onerous nature: 
of this regulation many local authorities are concerned that a role 
may be envisaged for such volunteers at a time of severe industrial 
unrest in the same way that volunteers were used during the General 
Strike in 1926. In the past, a Home Office circular’® (now cancelled 
by the new Guidance), intensified this concern since it defined the 
aim of “Home Defence” as first and foremost to “secure the United 
Kingdom against any internal threat.” It is worth noting that the 
terms “home defence” and “civil defence” were at one time used 
interchangeably despite the fact that civil defence is concerned solely 
with protecting people from the effects of hostile attack.” Home 
defence, on the other hand, covers internal civil and industrial unrest 
in the run-up to a war and possibly in peacetime too.'® Admittedly, 
almost all references to home defence have been deleted from the 
new Guidance although the term appears again when police training 


12 The “Guidance” like the circulars before it has no legal authority but non-compliance 
with its instructions may well be taken as an indication that a local council is not fulfilling 
its legal obligations under the regulations. 

13 In 1968, the Labour Government placed the whole civil defence apparatus upon a 
“care and maintenance” basis only in an effort to reduce public expenditure on civil 
defence to £8 million a year. Civil defence was not revived again until 1973. 

14 Emergency Planning Department, Durham County Council. 

15 Emergency planning officers are unlikely to wish to devote their free time to training 
volunteers. Many would-be volunteers are in employment during the day so that training 
could only be carried out during the evening and at weekends. Senior local government 
officers do not generally receive over-time pay rather they receive time-off in lieu. 

16 ES 3/73 Home Defence Planning Assumptions. 

17 “civil defence” ... “includes any measures not amounting to actual combat for 
affording defence against any form of hostile attack by a foreign power or for depriving 
any form of hostile attack by a foreign power of the whole or part of its effect, whether 
the measures are taken before, at or after the time of the attack.” Civil Defence Act 
1948, s.9(1). 

18 The official view of the first aim of home defence is that it means protecting the 
United Kingdom from an internal threat in the run up to a war (i.e. saboteurs and 
insurgents), rather than in peacetime. However even this interpretation is disturbing 
since civil defence is properly only directed at the non-aggressive protection of those in 
distress. 
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at the Civil Defence College” at Easingwold is discussed.”° While it is 
doubtful that any local authority schemes extend to planning for 
domestic unrest the Civil Contingencies Unit, “central government’s 
principal mechanism for meeting the effects of stoppages in essential 
industries,”*! has close links with the civil defence structure, which 
can only add fuel to the suspicion that any new volunteers may be 
used for purposes which are other than strictly humanitarian. Further, 
it should be noted that during the firemen’s strike in 1977, some 
volunteers in Plymouth helped to form fire-fighting parties: a 
development which caused some tension between the local fire 
brigade and emergency planners.” Finally, one writer has reasoned: 
“Although the function of support for the local authority in the 
maintenance of law and order in peace, is quite distinct from [Civil] 
Defence it would be disingenuous to overlook that in practice a close 
connection normally exists between them.” By far the most 
disturbing feature of the new regulations is their concentration upon 
safeguarding local government as an institution rather than upon the 
protection of the local population. A similar criticism has long been 
levelled at central government civil defence planning with its intricate 
web of underground protected bunkers and communication networks. 
The only reference in the 1983 regulations to the protection of the 
public is a provision that any emergency plan should address itself to 
the utilisation of “such buildings, structures, excavations and other 
features of land ... as are suitable for use for the purpose of 
providing civil defence shelters for the public.”** Whereas grants may 
be approved upon application for the establishment of a protected 
control room for senior local government officers there are no grants 
available for public shelters. While it is accepted that a public shelter 
programme would require a dramatic increase in expenditure, the 
emphasis on local government bunkers reinforces the view adhered to 
by even the generally moderate Association of Civil Defence and 
Emergency Planning Officers, that the Government’s civil defence 
policy is to “protect the government and not the people.””” The 





Between 1973 and 1980 the Civil Defence College at Easingwold was known as the 
Home Defence College. 

2 See Appendix to the “Guidance,” Annex “C” and “G” which discuss the content of 
the police training courses. 

21 Jeffery and Hennessy, States of Emergency (1983), p.237. 

2 Ibid. at p.238. 

3 P. G. Richards, “Questions About Local Authorities and Emergency Planning,” 
Local Government Studies (1979), p.37. 

% Major General Beach, “The Springs of Policy,” European Military Institutions—A 
Reconnaissance (The University Services Study Group, Edinburgh University, 1970-71), 

.54. 
Pits Civil Defence (General Local Authority Functions) Regulations 1983, Sched. 2, 

ara. 4, 
Pe A letter from the Home Office to Mr. Nicholas Scott M.P. states “the estimated cost 
of providing family concrete underground shelters for only 10 million people, based on a 
design of which we have some knowledge is between £60,000 million and £80,000 
million.” (P. Evans, “The UK Front” Nuclear Attack: Civil Defence, (loc. cit., supra, 
note 1)). 

27 W. Times, April 2, 1980. Also for a more detailed account of this view, see D. 
Campbell, War Plan U.K. (1983). 
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original draft guidelines did put forward cautious proposals for both 
communal shelters and the evacuation of the more vulnerable 
members of the population in the event of war. But when the official 
Guidance was published, both proposals had been dropped; instead, 
existing Government policy was reaffirmed, namely that during a 
deteriorating international situation, people should “stay put” in their 
own homes rather. than attempt to evacuate. 

If a conclusion is to be reached on the Government’s strategy 
towards civil defence at local level, it must be that it is one 
- characterised more by empty rhetoric than any substantial measures 
aimed at protecting and relieving the public in time of war. The 
sole advantage in imposing civil defence functions upon local 
authorities without the funds to support them must be to give the 
appearance of doing something while in reality doing nothing at 
all. Moreover the absence of evacuation and public shelter 
programmes fosters the suspicion that even the Government now 
accepts that in a nuclear war there can be no protection. If the 
Government really does believe that survival is possible, then more 
is needed to induce that belief in the rest of the populace than a 
control room and a few volunteers. 


Emergency Planning: Peacetime Emergencies 


Emergency planning for natural disasters or major accidents in 
peacetime by local authorities is an accidental by-product of the 
civil defence role. Unlike civil defence there is no general duty 
placed upon local authorities to make plans for peacetime 
emergencies. Section 138 of the Local Government Act 1972 
merely empowers local authorities to incur expenditure in the 
aversion or alleviation of disasters in their area. Further, no 
additional funds are specifically ear-marked for this activity, 
although in the past councils were able to redirect funds allocated 
for civil defence towards their peacetime role. Since 1983, this has 
become much more difficult; councils have argued that the resources 
set aside are not even adequate for their new wartime tasks. 

Major accidents and natural disasters are perceived as those 
which by the nature of the hazard or the number or seriousness of 
the casualties are likely to create problems far beyond what it is 
reasonable to expect the three normal emergency services of police, 
fire and ambulance to deal with unaided. Such hazards include 
severe climatic conditions, the structural collapse of buildings, fire, 
explosions and the emission of toxic fumes.’ There are undoubtedly 


28 There are several specific emergency plans to deal with accidents involving radiation 
and nuclear fuel. One example is the N.A.I.R. scheme (National Arrangements for 
dealing with Incidents involving Radioactivity), which is designed to provide advice and 
assistance to the police and can be activated by them in the event of unforeseen incidents 
involving radioactivity which constitute a danger to the public. Local authorities have no 
involvement in any emergency plans involving nuclear fuel, except those with a civil 
nuclear installation in their area. 


482 THE MODERN LAW REVIEW [Vol. 49 


many others. One of the difficulties in peacetime planning is 
making plans which are capable of adaptation to the vast range of 
contingencies in -a modern, industrialised society. Successive 
governments have recognised the value of local authorities in this 
area and the new Guidance contains a brief chapter devoted 
entirely to this non-statutory role. It acknowledges that practical 
experience in dealing with such occurrences lies with local 
authorities rather than with central government in that county 
emergency planning teams are well placed to make contingency 
plans for their particular area. Such plans might contain information 
about who should be contacted in an emergency, where these 
people are to be found and also schemes for the co-ordination and 
co-operation of all the various organisations, professional and 
voluntary, to provide quick and effective relief. When disaster 
actually does strike, local authorities have three further functions”: 
first, to maintain their own services and help people in distress, 
secondly, to co-ordinate what is being done by the various 
organisations which are giving help, and thirdly, to keep the public 
informed of the situation and of any action that might be required 
of them such as, for example, evacuation. 

The sheer number and disparity of the groups and individuals 
that may be called upon in a disaster renders the co-ordinative role 
of local authorities vital. Apart from the normal emergency 
services, any one of the following may be asked to assist: the 
health service, the public utilities, the water authorities, the armed 
services, the British Red Cross Society, St. John’s Ambulance and 
the Women’s Royal Voluntary Service. Additionally disasters like 
the one experienced in Aberfan on October 21, 1966, can result in 
huge numbers of volunteers arriving from all over the country. 
Aberfan is a distressing example of how relief work can be 
seriously impeded by the lack of effective organisation. The disaster 
occurred when an 800-foot slag tip slipped and engulfed a school, a 
row of cottages and a farm. A letter in the New Statesman” a few 
days after the tragedy described the chaos that ensued. There was 
no public address system controlling operations and no one 
appeared to have sufficient authority to authorise the bulldozing of 
some of the remaining buildings so that more earth-moving 
machinery could be operated. The rescue was held up for 20 
minutes because a pair of pliers could not be found and the 
absence of a ring spanner meant that a hawser, used to lift a heavy 
steel pipe from a small boy’s body, had to be knotted laboriously 
by hand. The writer concluded: “It may well be that we will find 
that this dreadful happening was caused by the inertia of local and 
public authorities. It is ironic to consider that for three vital days 
the rescue work was in the hands of these same authorities.”*! 


2 See the “Guidance” Part 11 “Peacetime Disasters” (s.22). This is advice only, local 
authorities are not obliged to take on these additional functions. 

32 Eva Ravenshill, New Statesman, October 2, 1966. 

31 Ibid. 
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Flixborough is another disaster which has not escaped criticism. 
On June 1, 1974, the biggest explosion ever to occur in the United 
Kingdom in peacetime demolished the N.Y.P.R.O. chemical: works 
at Flixborough in Lincolnshire. 28 men were killed and 89 people 
were injured, including 53 from the surrounding areas.” Because 
of the possible health hazard from the pall of dense smoke 
emanating from the site, people whose homes lay in the vicinity of 
the plant were evacuated. Local residents criticised both Glanford 
and Scunthorpe Borough Councils in the immediate aftermath for 
being dilatory in organising urgent rehousing and repairs and for 
giving little information about accommodation in reception areas.” 
Admittedly, in both the Aberfan and the Flixborough disasters, the 
police appeared to be in charge of operations throughout, partly 
because they were first on the scene and partly because no other 
person or group assumed responsibility. Both events revealed that 
once the initial response had been made by the regular emergency 
services, a pre-existing co-ordinating body was required for any 
ensuing “mopping up” operations. A Home Office circular issued 
in 1975 formally advised local authorities that they were best 
equipped to take on this role.* 

Although local authorities have no-general duty to make plans 
for peacetime disasters, as a result of Britain’s membership of the 
EEC there is now one area where a specific duty has been 
imposed. The European Community had been concerned for some 
years that industrial activities. involving certain dangerous substances 
had the potential to give rise to serious injury or damage beyond 
the immediate vicinity of the workplace. The accident at Flixborough 
in 1974 and later accidents at Beek in Holland in. 1975 and at 
Seveso and Manfredonia in Italy in 1976% intensified this concern 
and highlighted the disparity of controls over industrial activities 
throughout the European Community. In 1977 the European 
Commission was asked to prepare a directive on major accident 
hazards which was finally adopted as the so-called “Seveso 
Directive” on June 24, -1982.2° The Control of Industrial Major 
Accident Hazards Regulations implement this Directive in Britain.” 

The principal objective of these Regulations is the prevention and 
limitation of major accidents arising from industrial activities. Such 


32 See A. Usher, “The Flixborough Disaster” (1979) 77 Medical Legal Journal 84-102, 
for a detailed account of the way in which local emergency services responded to the 
disaster. 

3 The Times, June 3, 1974. 

* Home Office Circular E.S. 7/1975 Major Accidents and Natural Disasters—now 
cancelled and replaced by the new “Guidance,” (loc. cit., supra, note 29). 

35 The accident at Beek was caused by the release of ’propylene at a refinery resulting 
in an explosion and fire which killed 14 people. In Seveso and Manfredonia highly toxic 
substances were released from chemical plants causing widespread contamination of 
surrounding districts. 

36 85/501/EEC. 

37 S.I. 1984 No. 1902. 

38 The Regulations sharpen existing general duties on employers/manufacturers under 
ss.2 and 3 of the Health And Safety At Work Etc., Act 1974, to ensure so far as is 
reasonably practicable the health and safety of persons who may be affected by their 
-work activities. 
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activities are defined by the Regulations in terms of processes and 
storage involving specified dangerous substances.” This has the effect 
of embracing most of the chemical and petrochemical industries using 
substances which have flammable, explosive or toxic properties. There 
are two levels to the Regulations. There are some general requirements 
which place a number of duties upon all manufacturers in control of 
industrial activities. These are followed by some specific, more 
stringent requirements which apply only to potentially more hazardous 
installations.“ It is these latter requirements which impose obligations 
upon local authorities. Manufacturers are responsible for the drawing 
up of on-site emergency plans but Regulation 11 allocates the 
responsibility for off-site plans to the county or council of equivalent 
level in consultation with the manufacturer, the Health and Safety 
Executive and any other bodies who might be involved in an 
emergency. Regulation 12 sets out the procedure for informing the 
public: first, of the nature of the industrial activity carried on in the 
vicinity, secondly, of the safety measures to be adopted in the event 
of a major accident. Manufacturers are responsible for providing this 
information but the primary route for dissemination to the public is 
via the district or equivalent level council. The manufacturer is in fact 
required to endeavour to reach an agreement with the local authority 
on the provision of information before it is passed on to the public by 
the local council. In the event of disagreement however, manufacturers 
are not absolved of responsibility and they must themselves pass the 
information on to the public. This approach coincides with the overall 
strategy of most health and safety at work legislation which places the 
primary responsibility for controlling and minimising risks upon the 
person who creates those risks. It also means that there is no excuse 
for the public not being informed. 

The financial arrangements are unusual in that most of the costs 
must be borne by the manufacturer rather than the public purse. 
Costs incurred by local authorities in compiling and revising an off- 
site emergency plan may be recovered from the manufacturer by 
way of a civil debt}; although some local councils may prefer to 
shoulder the financial burden themselves as a public relations 
exercise than embark upon the detailed administrative work 
necessary to recoup their expenses.“ County Councils such as 


3° See Scheds. 1-3. 

40 Regs. 4 and 5. 

“1 Regs. 7 to 10. 

4 Regs. 11 and 12 in particular. 

% Reg. 15(3). 

“ Only costs that have been reasonably incurred in preparing or keeping up to date 
the plans can be recovered (Reg. 15(1)). The local authority, in presenting a charge to 
the manufacturer must provide a detailed statement of the work done and costs incurred. 
The statement should be itemised setting out the man-hour charge, details of site visits 
and the period to which the statement relates. The charge must relate only to those parts 
of the off-site emergency plan concerned with the health or safety of persons and not 
with environmental damage. (A Guide to the Control of Industrial and Major Accident 
Hazards Regulations 1984, paras. 156 to 159.) 
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Cleveland however, with 17 top-tier installations will have to 
make some charge, since the work involved has necessitated the 
employment of additional staff.“ A further point worth mentioning 
is that even with the provision enabling manufacturers to be 
charged, some costs will still have to be borne by local authorities, 
namely, the costs of emergency exercises or rehearsals of the off- 
site plan. This is essential to all emergency planning, for without 
exercises, the efficacy of any plans cannot be tested. 

One notable omission from the C.I.M.A.H. Regulations is the 
absence of emergency planning in the event of an accident while 
highly inflammable or toxic substances are in transit either by road 
or rail. The normal emergency services, government departments, 
and the water authorities do have plans for dealing with potential 
hazards involving substances carried by road and rail, but there is 
no formal local authority involvement.“ The public is becoming 
increasingly aware of the dangers involved in the transport of 
potentially lethal substances through densely populated areas. The 
United States in particular has been susceptible to transport 
hazards. On April 3, 1980, in Montgomery County, a train 
travelling at 4 m.p-h. collided with a standing tank car containing 
13,000 gallons of phosphorous trichloride. The substance spilled on 
to some moist ground creating a dense cloud which necessitated 
the evacuation of 23,000 people, 418 of whom were treated at area 
hospitals. In Britain there has been a series of minor incidents, 
one example being a leak of the chemical epichlorohydrin from a 
tanker in the Tyneside area.” This is-a lethal and highly volatile 
substance which was capable of exploding. Mercifully the substance 
was pumped safely into another tanker but meanwhile over 1,000 
people were evacuated from their homes. Local authorities do 
have a role to play in this area, not least in the provision of 
information to the public about what they should do in an 
emergency.’ However they are not obliged to adopt this role, just 
as, apart from some top-level installations,” they are not obliged 
to make provision for the protection of the local populace in the 
event of any other type of peacetime disaster. And while some 





45 ie. those installations which attract the more stringent provisions in Regs. 7 to 12. 

46 Emergency Planning Division, Cleveland County Council. 

47 Although those responsible for plans dealing with substances carried by road and 
rail may consult with local councils informally. 

48 Report of Chief Warren E. Isman, Director of Department of Fire and Rescue 
Services, Montgomery County, Maryland. 

4 The Journal, January 5, 1984. 

5 The Sizewell “B” Inquiry illustrated the difficulty of providing information to the 
public in the context of the transportation of irradiated fuel. The British Railways Board 
appeared reluctant to provide the Emergency Planning Division of the G.L.C. with 
information about the vehicular access points to particular railway lines and proposed 
routes through which the fuel would be transported. (See Sizewell “B” Power Station 
Public Inquiry, Proof of Evidence GLC/P/9. 

51 C,1.M.A.H. Regulations, loc. cit., supra, note 45. 
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councils do take the question of peacetime planning seriously,” 
many have no contingency plans at all. 


PROPOSALS FOR CHANGE 


Reluctance by local authorities to participate in wartime emergency 
planning is no recent phenomenon. In the 1950s both Coventry 
and St. Pancras refused to carry out their civil defence 
responsibilities, resulting in the use by the Home Secretary of his 
default powers under the 1948 Act. The difference today is that a 
far greater number of councils is refusing to carry out this task and 
even where there is no outright refusal, the resistance is such that 
much planning is extremely perfunctory. One solution canvassed is 
the creation of a civil defence inspectorate similar to those which 
review the efficiency of the police and fire services.°* This would at 
least ensure some consistency of approach even if it did not deal 
altogether with the problem of councils simply refusing to make 
plans. Another more radical solution is to reduce local authorities 
to the status of agents of central government for civil defence 
purposes. Emergency planning officers would be paid entirely by 
the Home Office and seconded to local government. Both proposals 
would inevitably lead to complaints about central control over local 
government and emergency planning departments might discover 
that as well as being at the centre of a debate about nuclear 
weapons they also become enmeshed in a controversy concerning 
the constitutional relationship of central with local government. 

An alternative course and one which has the support of the all- 
party “National Council for Civil Defence” is the so-called “all 
hazards” approach” covering the whole range of emergencies, not 
just those relating to wartime. It is arguable that the priority placed 
upon very limited emergency planning resources is the wrong way 
round. Peacetime emergencies should be given at least equal, if not 
more emphasis; any expertise gained in the peacetime context might 
then be of some residual use during a war. Moreover this process of 
integration would have the effect of strengthening the morale of 
emergency planning staff in that occasionally they would be perceived 
by the public to be of tangible use rather than as at present, as 
slightly blimpish characters planning for Armageddon. The problem 
with the “all hazards” approach in Britain is that the Civil Defence 





52 Following consideration of the GLC Public Services and Fire Brigade Committee 
Report, (PSFB 769, October 28, 1983) the Committee decided that in addition to the 
statutory duties expected to flow from the “Seveso” regulations when made, emergency 
planning officers should make approaches to all manufacturers in London operating 
hazardous installations including those which fall below the top-tier threshold. 

5 Civil Defence Act 1948, s.2(1)(c). Coventry and St. Pancras refused to carry out 
their responsibilities on the ground that effective defence against nuclear attack was 
impossible. Commissioners were appointed to organise civil defence in those areas and 
the councils were charged with the cost of the operations. Both authorities thereupon 
capitulated. (See P. G. Richards, loc. cit., supra, note 23). 

4 “Britain’s Home Defence Gamble,” Conservative Political Centre, 1978. 

5 H.C. Deb., Vol. 1273, cols. 1087-1103, March 24, 1983. 
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Act is directed solely to emergencies resulting from hostile attack. In 
many countries including the United States and Canada, civil 
defence encompasses a-whole range of emergencies but’ for this 
practice to be adopted here additional primary legislation would be 
requited:- There was an undertaking in the 1983 Conservative 
Manifesto to introduce legislation “enabling civil defence funds ‘to be 
used in safeguarding peacetime disasters as well as against hostile 
attack.”5 Although this statement still stresses the priority of wartime 
planning it is at least a recognition of the peacetime aspect. Whether 
legislation is in fact introduced remains to be seen. The Home Office 
and its advisors are strongly opposed to any encroachment upon the 
civil defence function. Sir Leslie Mavor”® has said that in his view 
peacetime planning is not properly a function of emergency planning 
officers,” rather each department in a local council should designate 
an individual officer for this task. Moreover a mere nod in the 
direction of peacetime planning by the Government is not likely to 
quell the: derision of the disarmament lobby who will regard it as 
nothing but ‘a thinly veiled attempt to give civil defence a more 
acceptable face. i ; 

If peacetime planning is to be effective and credible it. must ‘be 
underpinned by statute; it is not enough to pass legislation which 
merely empowers local authorities to use residual civil defence 
funds on peacetime contingencies if they feel so inclined. Peacetime 
emergency planning deserves a higher priority, either in the shape 
of a separate statute or in the conjunctive form of the all hazards 
approach, combining the peacetime and wartime role in one piece 
of legislation. The latter proposal is mistrusted by some: supporters 
of civil defence. Sir Leslie Mavor takes the view that: “wherever a 
local authority professes its commitment to. the “all hazards’ 
approach in emergency planning,. those whose safety should be its 
constant concern are well advised to ask of it, how all is all?” The 
concern here is that the all hazards approach will be used as a 
screen to protect those councils who neglect their wartime role. 

In the light of these sentiments it is suggested that a separate 
statute would receive more support. A “Peacetime Disasters And 
Major Accidents” Act would impose a duty upon all councils -of 
whatever level to make plans and take precautions against potential 
hazards -in their area. As with the Civil Defence’ Act, regulations 
and circulars or guidance would flesh out the content of such plans 
and impose an obligation to test them regularly with the use of 


56 See Nuclear Attack: Civil Defence, loc. cit., supra, note 1, at pp.193-222 for the 
position in the U.S.A. and Canada. 

57 H.C. Deb., Vol. 1286, cols. 338-401, October 26, 1983. 

38 Home Office Coordinator of Voluntary Effort in Civil Defence from 1981-84, 
Principal of Home Defence College from 1973-80; President of the Association of Civil 
Defence and Emergency Planning Officers. ie 

59 Presidential address at the Annual Study of the Association of Civil Defence and 
Emergency Planning Officers, June 1985. 

© The Times, July 9, 1985. 
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exercises. Obviously the plans would vary with each council but 
they should be addressed to such matters as: the types of accident 
to be taken into account, the organisations involved, including key 
personnel and responsibilities and liaison arrangements between 
them, evacuation arrangements, contacts for further advice, for 
example transport, temporary food and accommodation, first aid 
and hospital services and finally arrangements for dealing with the 
press and other media interests. It must be stressed that many 
authorities have made individual plans and taken all these 
precautions already. But until there is some form of statutory 
recognition of peacetime planning we cannot be sure that every 
local authority is prepared and to a consistent and adequate level, 
for a major disaster in its area. 


CONCLUSION 


Emergency planning arrangements for the local populace in Britain 
are woefully inadequate. If the Government is committed to civil 
defence then much more is required to demonstrate that commitment. 
Civil defence is an essentially humanitarian function aiming at the 
relief and succour of those in distress; how can that function be seen 
to be fulfilled in a modern age without an evacuation plan and a 
public shelter scheme? One view of the Government’s. civil defence 
policy is that it is promoted merely to enhance the credibility of the 
deterrence strategy, but even on that view civil defence is a sham. A 
potential enemy would not regard United Kingdom civil defence as 
evidence of our resolve to use nuclear force if severely threatened; on 
the contrary civil defence preparedness in Britain demonstrates how 
ill-equipped we are to protect ourselves even in a conventional war.*! 
Admittedly in the peacetime context, the new civil defence regulations 
are not entirely wasted, the control room would be invaluable as a 
co-ordination centre in the event of a major accident and many 
councils are aware of this. On the other hand, the obligation to 
encourage the participation of volunteers in civil defence training 
could have the effect of diluting what support there is for peacetime 
emergency involvement by volunteers who might be unwilling to be 
thrust into the midst of a debate about nuclear weapons. Meanwhile 
the fact remains that, except where the C.I.M.A.H. Regulations 
apply, planning for peacetime disasters, arguably the most pressing 
need, is left to the discretion of individual local councils. It is to be 
hoped that Britain will not require another Aberfan or Flixborough 
before peacetime planning is finally put on a statutory footing and 
given the priority it deserves within the framework of emergency 
planning. 
Lexa HILLIARD” 
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St Some present strategic thinking focuses upon a conventional war with a limited 
nuclear attack, (Doomsday: Britain After Nuclear Attack, loc. cit., supra, note 1). This 
strengthens the case for a dynamic civil defence policy with public shelters and evacuation 
plans. 

* Lecturer in Law, University of Durham. 
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THE JASMINE BECKFORD AFFAIR 


Onr. of the conventional responses of the British state to the 
revelation of a major disaster, accident or scandal is to set up an 
inquiry under the leadership of a lawyer. A Child in Trust, the 
Report of the Panel of Inquiry into the Circumstances surrounding 
the Death of Jasmine Beckford, under the chairmanship of Louis 
Blom-Cooper, Q.C., is a recent and well-publicised example.’ It is, 
however, submitted that a review of this report will underline the 
intrinsic limitations of such an approach either as a basis for reform 
or as a means of accountability. 

Blom-Cooper’s report stands in an honourable tradition of 
investigations into apparent failures in the state’s care and protection 
of children. The historic inquiry by Sir Walter Monckton, K.C., 
into the death of Denis O’Neill in 1945 contributed significantly to 
the demand for reform which resulted in the Children Act.1948.7 
More recently, the report in 1974 on the death of Maria Colwell, 
from a-panel led by T. G. Field-Fisher, Q.C., played a part in 
launching the present, continuing wave of concern about child 
care. Between 1973 and 1981, a D.H.S.S. review identified 18 
other inquiries; of which 12 appear to have been chaired by 
lawyers.* 

One of the:striking features of these inquiries is the repetitive 
character of their findings and recommendations. Indeed the 
D.H.S.S. review was conducted in response to a widespread 
perception that the various reports had a great deal in common. 
But this very recurrence suggests.that these inquiries are actually 
failing to make any lasting impact on the everyday practice of the 
occupations and organisations under scrutiny. It will be argued that 
this results from fundamental limitations in the legal approach to 
the problems involved. A ‘discussion of these may-have a general 
significance for lawyers who become involved in other investigations 
of untoward events, as well as contributing to a specific assessment 
of the value of these quasi-judicial inquiries into child deaths.° 





1 A Child in Trust (1985). 

2 J, Heywood, Children in Care (1978). 

3 N. Parton, The Politics of Child Abuse (1985). 

4 Department of Health and Social Security, Child Abuse: A Study of Inquiry Reports 
1973-1981 (1982): The Chairman’s qualifications are not always given but it is likely that 
most of those described as former clerks to local authorities would have been lawyers. 
Since 1981, published reports have included those into the deaths of Richard Fraser 
(1982), chaired by a retired local government lawyer, and Lucy Gates (1982), chaired by 
a Q.C. At the time of writing (early 1986), a further inquiry, into the death of Tyra 
Henry, is in process under yet another Q.C. 

5 The term “untoward events” will be used as a general and neutral description for 
scandals, accidents, disasters and other unexpected and catastrophic failures of social or 
natural organisation. 
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Maria Colwell: Accounting for Disaster 


Two contrasting approaches to the problem of explaining untoward 
events are illustrated by the majority and minority reports of the 
inquiry into the death of Maria Colwell. The majority report, by 
Field-Fisher and Alderman Mrs. M. R. Davey, established the 
pattern for most of the subsequent inquiries. It explains Maria’s 
death in terms of errors or mistakes which vitiated the functioning 
of the child protection system in East Sussex. The authors do 
attempt to deal with this in terms which recognise the contribution 
of organisational as much as individual failure: i 
“..+ We think it quite impossible, and indeed unfair, to lay 
the direct blame for ... inadequacies in the .care and 
supervision of Maria upon any individual ... Many of the 
mistakes made by individuals were either the result of, or were 
contributed to, by inefficient systems.”” 


Despite such concessions to organisational explanations, the main 
thrust of the majority analysis is on the identification of individual 
errors. Having taken parental responsibility, the state must ensure 
that “the system works as efficiently as possible at every level so 
that individual mistakes which must be accepted as inevitable, do 
not result in disaster.”* Blame is only shared with the system to the 
extent that it fails to provide means of limiting the effects of its 
employees’ mistakes. 

Olive Stevenson’s minority report adopts a rather different 
approach. Although she agrees with the majority in identifying a 
number of specific failures, she seeks to establish that the social 
workers involved in Maria’s case did not consistently make mistakes 
but, at times, reached unfortunate decisions for good professional 
reasons. Any social worker in the same situation could legitimately 
have made similar use of the then-current psychological knowledge 
about parent/child relationships, recognised the same limitations of 
care resources and acknowledged the public ambivalence between 
the rights of parents and intervention to, protect children. Maria’s 
care did not routinely fall short of accepted professional standards.’ 

The majority report of the Colwell inquiry has considerable 
similarities to the accounts of major accidents and natural disasters 
analysed by Turner.” It treats the untoward event (Maria’s death) 
ee ee N E A, 


é Department of Health and Social Security, Report of the Committee of Inquiry into 
the Care and Supervision Provided in Relation to Maria Colwell (1974). 

7 Ibid. at para. 241. 

8 Ibid. at para. 242. 

° Compare this with the Bolam principle, “that a doctor is not negligent if he acts in 
accordance with a practice accepted at the time as proper by a responsible body of 
medical opinion even though other doctors adopt a different practice.” Sidaway v. 
Bethlem Royal Hospital Governors and Others [1985] 1 All E.R. 643, 649 per Lord 
Scarman discussing Bolam v. Friern Hospital Management Committee [1957] 2 All E.R. 
118. 

© B, A. Turner, Man-Made Disasters (1978). This study is based on a sample of 84 
from 449 accident and disaster reports published by the British government between 1965 
and 1975. 
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as the outcome of “inevitable” human errors which are randomly 
generated within the system. As a result it can only propose 
limited preventive measures. We can attempt to make individuals 
less error-prone by changes in selection and training or we can 
attempt to design error-limiting systems by incorporating extra 
monitoring, ‘supervision or regulation. But these assume that we 
have reliable and valid knowledge of the hazard and good predictors 
of occupational performance and that the introduction of additional 
complexity actually improves an organisation rather than simply 
creating new points for potential failure. me 

As Turner observes, improvements in the information flow 
intended to prevent untoward events have a cost: the investment of 
effort needed to acquire information from one source and transmit 


it to: another necessarily precludes other possible investments óf ` 


that same. effort. This, in effect, is one part of Stevenson’s 
argument. The social workers dealing with Maria Colwell were 
suitably qualified and .experienced people who .were making 
reasonable use of available information. At the time, Maria’s social 
worker was also responsible for six other children who were known 
to be at physical risk. Any extra supervision of Maria would have 
reduced the surveillance of another child believed to be in greater 
peril. Similarly, extra supervision of her social worker would have 
reduced the amount of time available for clients. This is not the 
whole óf the explanation of the failure, but it created a context in 
which it was possible for that failure to occur. 

Turner accepts that the total prevention of all untoward events 
would require an impossible omniscience. Nevertheless, an attempt 
to specify in ideal terms what would be involved in such a task can 
help us to identify the limitations of the real world. It seems that 
we would need to be aware of each point in a network channelling 
information relevant to the event in order to make sure that 
‘ambiguities were clarified, information was not overlooked and 
ignorance dispelled. The network would have to provide continuous, 
accurate feedback to all its members so that their information and 
plans were constantly and’ smoothly readjusted to conform to 
developing real-world events. From this, we can go on to ask what 
actually stops people acquiring and using relevant information so 
that.untoward events are prevented. In general terms, the answer 
is that the information is not available to them at an appropriate 
time in a usable form. L a45 

This. information can be classified into four types, each of which 
entails a different policy response. 

1. That which is completely unknown. Here the response is to 
try to improve the procedures for locating possibly-relevant 
information or to develop new knowledge. 

2. That which is known but not fully appreciated. We need to 
ask why it was not correctly interpreted, which seems to involve 
factors like a false sense of security, pressure from competing 
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tasks, distrust of the information source, being “decoyed” by a 
different problem, and having difficulty in classifying the information 
or distinguishing it from a flood of irrelevant data. ' 

3. That which is known but not fully assembled. Information 
may be distributed between several organisations or even wilfully 
withheld. The trouble arises because no one person sees enough of 
the picture to recognise its imminence. 

4. That which is available to be known but does not fit current 
modes of understanding. All our knowledge of the world is 
selective, so that we recognise some potential hazards and discount 
others. When presented with information about these we are slow 
to respond. The remedy is not so much to improve the flow of 
information as the structure of the channels by which it is received. 
The power of Turner’s analysis, however, lies less in this diagnosis 
than in his insistence that the underlying disorder does not have a 
specific pathology but is intrinsic to the nature of organisations in 
modern societies. ; 

One of the defining features of advanced societies is an elaborate 
division of labour. This specialisation of functions confers important 
benefits in material prosperity and enhanced knowledge but also 
poses problems of co-ordination. When each person only has part 
of the skills or resources to complete a task, some means must be 
found to bring these together. But because each person sees a 
slightly different part of the whole picture, each is likely to have a 
slightly different idea about what the result should look like. With 
sufficient time, energy and money these ideas could be reconciled 
but the various social and economic costs of this process may be 
disproportionate to the benefits of eliminating complexity or 
uncertainty. The result is usually a compromise which Turner 
describes as a “variable disjunction of information” where different 
versions of the overall picture continue to co-exist but are reconciled 
on an ad hoc basis. He stresses that this “cannot just be dismissed 
as a ‘lack of communication,’ for it occurs in situations in which 
high complexity and continuous change make it necessary to be 
extremely selective in the use of ‘communication.’ ”™ 

The ad hoc solution is the development of what Turner calls 
“bounded decision zones.” The people within these establish a 
common perception of the events that are likely to have an 
important effect on them and of the probable outcomes of a given 
range of responses. But the effect of this culture of decision- 
making is to define what is and is not relevant knowledge in ways 
which generate selective ignorance, inattention, non-communication 
or incomprehension. Disasters in the twentieth century are rarely 
the result of genuinely unforseeable events. They are more usually 
predictable outcomes of the way complex organisations have to 
ee ee 


" Ibid. at p.52. 
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operate, if decision-makers are not to be overloaded with 
information or paralysed by uncertainty. 

In the Colwell inquiry, for example, Stevenson points to the way 
in which- the social workers operated with certain shared 
presumptions about the likely responses of courts to claims from a 
child’s natural parents and about the impact of an unrealistic 
perception of his or her parentage on a child’s sense of identity. 
Through an organisational analysis, it can be seen that, regardless 
of their empirical validity, these presumptions operate as decision- 
bounding rules which simplify a condition of great uncertainty. 


When in doubt about a - favour links with 
child’s best interests natural parents 


Such an approach can lead to an account of what decision rules are 
used, how they work and why these rules are chosen rather than 
others. It offers an opportunity to make recommendations which 
respect the conditions under which people have to work rather 
than simply loading extra burdens upon them. 

‘An analysis of this kind would have been difficult to carry out in 
1972-4 and it would be wrong to criticise the Colwell inquiry for its 
limited attempt. Although there was a substantial literature on 
organisation theory,” it had received little application to ‘social 
work. By 1985 there was a significant quantity of material in print 
and potentially available to an inquiry. The Jasmine Beckford 
report will be evaluated against these data. 


Jasmine Beckford: The Necessity of Trust 


The report of the Jasmine Beckford i inquiry is a lengthy, not to say 
prolix, document—about four times the size of the Maria Colwell 
report for a hearing of comparable scale.” It includes a, short 
narrative of the case but the bulk consists of critical discussions of 
the conduct of various agencies and of general issues in child care 
law and social work policy, including some, such as place of safety 
orders," which were not implicated in any way in Jasmine’s death. 
The present discussion will have to be selective; but it is hoped 
that the range of matters covered will be accepted as a fair 
representation of the report’s approach. 

Given the inevitably partial nature of the press coverage of this 
report; it may be helpful to start with an outline of the events and 
general conclusions. Jasmine Beckford became the subject of a 
care order to the London Borough of Brent in September 1981 
following a non-accidental injury for which her father, Morris 
Beckford, was subsequently convicted. At the care proceedings, 


12 See, e.g. the comprehensive review in D. Silverman, The . Theory of Organisations 
(1970). 

13 The Colwell inquiry sat for 41 days and heard 70 witnesses. The Beckford inquiry 
also sat on 41 days and heard 93 witnesses. 

14 A Child in Trust at pp.255-258. 
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Willesden magistrates added a rider, hoping that the child would 
be rehabilitated. Brent Social Services initially arranged for Jasmine 
to be fostered but subsequently returned her home under their 
close supervision in April 1982. The department was satisfied with 
the progress of the family and Jasmine was removed from the at- 
risk register in November 1982. Revocation of the care order was 
refused by the magistrates in June 1983 but Brent Social Services 
scaled down their work on the case and were considering renewing 
their attempt to revoke the order when Jasmine was killed in July 
1984. Post-mortem examination showed that the child had suffered 
repeated severe beatings over the period since her return home 
and that there was also clear evidence of failure to thrive. 

The panel allocated equal responsibilities to the social worker 
and the health visitor involved. Neither of them had been callous 
or indifferent but neither was adequately trained, experienced or 
supervised. The blame was shared, therefore, with their immediate 
superiors who had assigned them to this work and failed to give 
appropriate support or guidance. Criticism is also addressed to the 
magistrates for overstepping their powers by adding the rider to 
their Care Order and to the Social Services courts officer for failing 
to take this up and to advise the department to disregard it. More 
specifically, the front-line workers and their supervisors are variously 
censured for their poor liaison with Jasmine’s school, for their 
failure to diagnose her injuries, for their misconceptions of the 
meaning of a Care Order, for their emphasis on the parents rather 
than the child as their primary client, for their reluctance to 
exercise authority and for unsatisfactory relationships of professional 
accountability. The report concludes 


“We think in fact we have identified and isolated one 
fundamental aspect of professional response to child abuse 
that has been overlooked or discarded by modern social work 
training and practice. It is that the making of a Care Order 
invests Social Services with pervasive parental powers. By such 
a judicial act society expects that a child at rick from abuse by 
its parents will be protected by Social Services personnel 
exercising parental powers effectively and authoritatively on 
behalf of society. Such a child is a child in trust.” 


The full radicalism of such a proposal is obscured in the report. 
Nevertheless it is clear here and elsewhere’ that the effective 
aspiration of the panel is to reverse the dominant decision-rule in 
child care, that parents should receive the benefit of any genuine 
doubt or uncertainty. 


15 bid. at p.297. 

16 For instance at p.289 where the panel insist on the desirability of separating out 
“high risk” cases for long-term removal into care in order to concentrate on the “grey 
area” where “something more than supervision and something less than long-term 
removal,” is indicated. It is argued that this might prevent most of an estimated 40-50 
deaths of children annually from parental abuse. On the validity of this assumption see 
below p.497) 
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It will, however, be argued that it is possible, in principle, to 
show that most of the “failings” documented by the report result 
from this decision-rule and that its operation derives from the 
essential nature of child protection in a liberal democracy. .Unless 
this’ is recognised, the proposed remedies, reforms of training, 
supervision and statute, seem likely to be redundant, ineffectual or ` 
misled. One example of the failure of each of Turner’s four types 
of disaster-preventing information will be identified from the report. 
In each case, reference to published research will establish that the 
failure reflects general features of child protection work in the 
United Kingdom. The origins of these features will then be 
examined through a discussion of the relationship between state 
welfare agencies and the family. 

r 


Unknown information 


The report criticises the apparent ignorance of child abuse and 
child care law among the workers centrally involved in the Beckford 
case. This charge depends upon two assumptions: first that there is 
a valid and reliable body of knowledge available and, second, that 
it is appropriate to expect front-line workers to seek that knowledge 
out. Both of these are considerably more problematic than the 
inquiry appears to recognise. 

A full discussion .of the validity and reliability of knowledge 
about child abuse lies outside the main argument of this paper. 
Nevertheless a brief discussion will be helpful in understanding its 
limited penetration of the organisations involved. The Panel lean 
heavily on Henry Kempe’s 1962 paper, “The Battered Child 
Syndrome,” and Diane Dietmann, the American-trained senior 
social worker, is specifically criticised for not having read it.” The 
importance of Kempe’s work, however, is symbolic rather than 
scientific. Like much of the research on abuse in the 1960s and 
1970s, it has considerable methodological flaws, most particularly 
in the absence of a rigorous independent definition of abuse, in the 
reliance on previously identified cases and in the lack of a control 
group.’® Such associations as were identified had such poor 
discrimination as to create unacceptably high rates of’ false 


17 Kempe, Silverman, Steele, Droegemueller and Silver, “The Battered Child 
Syndrome” (1962) 181(1) J.A.M.A. 17. In fact, Dietmann completed her training in 1971 
and, as Nelson has shown,. child abuse did not become a major public issue until about 
1970. Kempe’s article raised concern in medical and legislative circles but child abuse was 
not identified as a common occurrence requiring the awareness of a wide range of 
professionals until the statistics from nationwide mandatory reporting legislation came to 
be published. Parton shows a similar sequence in the United Kingdom with a lag of one 
or two years. B. Nelson, Making an Issue of Child Abuse: Political Agenda Setting for 
Social Problems (1984). Parton, op. cit. note 3. 

18 Gelles, “Child Abuse as Psychopathology: A Sociological Critique and Reformulation” 
fons) 43 Am.J. Orthopsychiatry 611. Gelles, “The Social Construction of Child Abuse” 
1975) 45 Am.J. Orthopsychiatry 363. Gelles, “Violence in the Family: A Review of 
Research in the Seventies” (1980) 42 J. Marriage and the Family 873. 
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positives. The problem is ‘that violence against children is a rare 
phenomenon. On the best estimates something like 3-6 per cent. of 
American children were exposed to the risk of severe injury in any 
given year in the mid-1970s, a rate which now seems to have fallen 
to about 1-9 per cent.” No comparable data are available for the 
` United Kingdom but there is no a priori reason to suppose that the 
proportions are different. If we had a predictor which was 90 per 
cent. accurate and a'rate of, say, 20 per 1,000, then we could 
correctly identify 18 cases. At the same time, however, we could 
falsely identify 98 innocent families. In fact, the available predictors 
are significantly less accurate. If we were looking at the 60 per 
cent. range, then we would only identify 12 cases correctly and 
accuse 392 wrongly.” 

It is simply incorrect to assume that there is a comprehensive 
and well-established literature on child abuse. There is a large, 
heterogenous body of material which is dispersed through a wide 
range of professional journals and of extremely variable quality. 
The position is not much better for child care law. In one sense, 
the relevant sources are well defined in the statutes and cases but it 
is. equally true that the legislation is a labyrinth of cross-references 
and partial implementation and contains many ambiguities and 
uncertainties which have never been judicially resolved. The 
pressure for codification and clarification goes back into the early 
1970s and runs through the Report of the House of Commons 
Select Committee on Social Services in 1983 to the recent D.H.S.S. 
Child Care Law Review.” The problems posed for lawyers 
navigating in these troubled waters were recognised by the Law 
Society’s creation of specialist training and panels of practitioners. 


19 Light, “Abused and Neglected Children in America: A Study of Alternative Policies” 
(1973) 43 Harvard Ed.Rev. 556. 

2 M. A. Straus, R. J. Gelles and S. K. Steinmetz, Behind Closed Doors: Violence in 
the American Family (1980). Gelles and Straus, “Is Violence Towards Children Increasing? 
A Comparison of 1975 and 1985 National Survey Rates,” Paper presented to the Seventh 
National Conference on Child Abuse and Neglect, Chicago, November 1985. 

21 This point is discussed at more length by Light. op. cit. note 18 and Parton, op. cit. 
note 5 at pp.139-146. In fact, the real problem is more complicated because the 
effectiveness of screening depends upon both the sensitivity and the specificity of the 
predictors. Chamberlain, “Evaluation of Screening Procedures” in W. Hobson, (ed.), 
Theory and Practice of Public Health (1979), p.751. Cochrane and Holland, “Validation 
of Screening Procedures” (1971) 27 Brit.Med.Bull 3, 6. However, little attempt has been 
made to tackle: this with -sophisticated epidemiological techniques and there are 
considerable obstacles which result from the difficulties in getting a precise definition of 
the phenomenon. The limitations of current knowledge about child abuse are further 
discussed in- Graham, Dingwall and‘ Wolkind, “Research Issues in Child Abuse” (1985) 
21 Social Science and Medicine 1217. The fundamental issues are very similar to those 
involved in attempts by criminologists to predict “dangerousness.” See, e.g. J. Floud and 
W. Young, Dangerousness and Criminal Justice (1981) or the special issue “Dangerousness” 
(1982) 22 B.J.Crim. 213. 

2 House of Commons, Second Report from the Social Services Committee: Children in 
Care (1984). Department of Health and Social Security, Review of Child Care Law: 
Report to Ministers of an Interdepartmental Working Party (1985). Blom-Cooper attended 
the residential meeting for discussion of the Review’s preliminary working papers. A 
Child in Trust, p.7. 
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Keeping abreast of. specialist knowledge on child abuse and 
having a thorough understanding of child care law should be seen 
as complex and time-consuming tasks with a limited pay-off in the 
reduction of uncertainty. The more familiar one is with the 
material, the more one doubts. Now look at this from the point of 
view of a curriculum planner. All professional trainings. are 
simultaneously overloaded and under constant pressure from-special 
interests to enlarge the time given to their area of work. Does one 
concentrate on those which can offer well-packaged knowledge or 
those which have large areas of doubt and ill-defined controversies? 
Does one concentrate on those which people will have to deal with 
daily or, those which are rare?” The same questions can be asked 
of a front-line worker in health or social services. 

There are, then, real problems about coding messages .about 
child abuse in a way which will lead them to receive priority among 
curriculum planners and practitioners. It is unhelpful to belabour 
them for repeatedly failing to absorb knowledge which frequently 
does not exist in a usable form. 


5 


Known but not appreciated 

The report is highly critical of the social workers’ apparent focus on 
Morris Beckford and Beverly Lorrington rather than on their children, 
who were the subject of care orders. Indeed, this becomes a central 
justification for the inquiry’s recommendation for the dismantling of 
generic social service departments: in favour of a more child-centred 
agency. But that focus- is understandable in work of this kind. After 
all, when you have parents who have abused their children, it is 
generally their behaviour that you will want to change.” The 
predominant theory of child abuse in Britain sees it as a product of 
an interaction between vulnerable individuals’ and a  stréssful 
environment. If you are operating on the’ principle that parents 
should not be avoidably deprived of their children, you will focus 
your work on relieving the stresses, which are generally fairly obvious, 
poor housing, lack of money, etc., even if the agency’s resources are 
limited, or on strengthening the individuals by encouraging the 
development of self-control or supportive relationships. 

On the’ evidence in the report,-Brent social workers were quite 
successful at this. Joan Court’s independent social work report to 
the 1981 care proceedings encouraged the view that more adequate 
housing would enable the family to be safely reunited. The family 





2 The estimated 2-3% of children exposed to severe violence might, for example, be 
contrasted with the 16% showing evidence of some physical or mental handicap about 
whom we have good information and some effective interventions. M. Rutter, J. Tizard 
and K. Whitmore, Education, Health and Behaviour (1970). « 

% There are some exceptions. In sexual abuse cases, for example, where a child has 
learned seductive behaviour as a means of attention-seeking, therapy may well be 
directed to altering this, for the child’s own protection, alongside any work with the adult 
or adults involved. $ 
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were re-housed. Morris Beckford held down a stable, well-paid 
job. The relationship between himself and Beverly Lorrington 
appeared secure and reasonably harmonious by the standards of a 
deprived inner-city community. 

From the time Jasmine was returned from foster care to the time 
of her death, then, she was seen to be living in a material and - 
social environment that was better than that of many other children 
in Brent. As has been shown previously, under such circumstances 
allegations of abuse are consistently difficult to make.” Child 
protection workers throughout the country would tend to resolve 
ambiguities in the parent’s favour. So when Gun Wahlstrom failed 
to interpret Jasmine’s disordered gait in March 1984 as evidence of 
a fractured femur rather than as the uncertain steps of a 
developmentally delayed child in a deprived community, this cannot 
justifiably be read as “negligence” but is the predictable outcome 
of the decision-rules used to reduce the proportion of the child 
population investigated as potential victims to a manageable size. 


Known but not assembled 


The media coverage of the report tended to emphasise its 
censure of Brent social services. However, it also contains some 
quite stringent criticisms of the health visiting service in the 
borough. A particularly interesting feature is its dissatisfaction with 
the limited supervision of health visitors by their first-line managers, 
a point which has-been made in previous inquiries.’ The 
information on health visiting records and current observations had 
not been brought together by a process of review with an 
uninvolved superior who would then decide whether to transmit 
these data to others or to initiate further investigations. 

But this measures health visiting against a bureaucratic model of 
organisation -when it is more accurately described as a bureau- 
profession.” As particularly experienced nurses with substantial 
additional training, health visitors are traditionally equated with 
ward sisters. Although they have few or no immediate subordinates 
they are, in effect, first-line. managers in their own right with a 
considerable and jealously-guarded sphere of autonomy. Relationsh- 
ips with clients are highly individualised. This professionalist model 
has a variety of consequences, including a downgrading of written 


25 R, Dingwall, J. M. Eekelaar and T. Murray, The Protection of Children (1983). 

_%6 Leicestershire County Council/Leicestershire AHA (T), Carly Taylor: Report of an 
Independent Inquiry (1980). London Borough of Lambeth/Lambeth, Southwark and 
Lewisham AHA(T)/Inner London Probation and After-Care Committee, Maria 
Mehmedagi: Report of an Independent Inquiry (1981). 

27 «A bureau-profession arises when an organized service occupation has achieved a 
degree of state licensing, short of monopoly but ‘giving some influence over entry, 
standards of practice and discipline. At the same time, the state or corporate private 
enterprises are monopsonistic or oligopsonistic customers for the ‘occupation’s services, 
establishing hierarchical bureaucracies . . . under lay control” Dingwall et al. op. cit. note 
25 at p.108. 
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records in favour of personal knowledge and an emphasis on the 
priority of the individual worker’s judgment which “wipes the 
slate” each time a new health visitor takes over and limits the 
legitimate role for any supervisor.” 

However, this. weak public accountability seems to. be of 
considerable -importance to the possibility of health visiting. 
Considered in libertarian terms, it is a remarkably intrusive arm of 
the state, calling unannounced on all families with children under 
five, to inspect home conditions and the child’s physical, mental 
and emotional growth and development.” All of this is accomplished 
without any legal power of entry. Access is achieved by voluntary 
means because health visitors do not behave in an investigative 
fashion as they would be constrained to by a requirement to report 
in detail to a supervisor. To the extent that such reporting is 
imposed, the voluntary relationship is threatened.” Indeed, as 
health visitors come to be seen more explicitly as investigative 
agents for the child protection system, their physical safety has 
come under increasing threat in some inner cities. 

In the same way, the division of information and inhibited flows 
between child protection agencies, which have been criticised by 
many reports in addition to this one, can be analysed as a 
significant structural barrier to over-zealous intervention. The 
division of regulatory labour is not an organisational -pathology 
but an important restraint on damaging allegations or intrusions 
against families. 


Known but not understood 


The final example is another recurrent criticism of the social 
workers, namely their apparent failure to exercise “authority.” The 
panel simply cannot comprehend the social workers’ reluctance to 
use the extensive powers conferred by the Care Orders on Jasmine 
and Louise Beckford. This failure provokes a sweeping attack on 
the whole occupation for its “negation of any authoritarian role in 
the enforcement of Care Orders.” The report insists that 
“‘Authority’ is not a dirty word. Indeed it must be : brought 
officially from behind the arras of social work training on to the 
public stage, not just of child care law but also into the practice of 
all social workers.”*? But this criticism’ is only possible against the 
background of a particular model of social work in local government. 
The report assumes a traditional picture of local authorities and 


BR. ‘Dingwall, The Social Organisation of Health Visitor Training (1977). Dingwall et 
al. OP: cit. note 25. 
-© 2 For a recent expression of libertarian objections, see F. Mount, The Subversive 
Family (1982) especially at pp.174-175. 

2 Dingwall, “Community Health and Civil Liberty” (1982) 7 J. Advanced Nursing 337. 

31 Dingwall et al. op. cit. note 25. 

32 A Child in Trust, p.294. 

3 Ibid. at p.295. 
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their officers as “creatures of statute,” existing only in and through 
a framework of law.. 

The reality is more complex. As we have previously observed, 
“Doctors, health visitors and social workers are not law- 
enforcement officers, permanently and selectively attuned to 
discovering breaches of statute. They are better characterized 
as problem-solving agents for whom the law exists as one 
possible resource for dealing with social troubles.” 


Local authorities are large collegial bureaucracies” working in a 
highly normative context. Despite the fiscal centralisation of recent 
years, the qualitative aspects of local government services remain 
key issues in local politics. Thus any discussion of an authority’s 
use of its powers must take account of the perceived moral 
legitimacy of the available courses of action in any given situation. 

The report never directly engages this issue, although there are 
some clues in its treatment of trans-racial fostering and in one or 
two other remarks. It is clear that the politics of Brent were 
extremely fraught. The panel accepted that the social services were 
significantly under-resourced by London standards, although they 
did not believe this was a factor in the Beckford case. They reject 
the view that racial considerations had affected the social workers’ 
judgment in this individual case, although the evidence put before 
them indicated the strength of feeling among Afro-Caribbean 
activists about black children being placed with white families or 
with families of a different ethnic background. Finally, some case- 
specific pressures can be detected. There is a revealing anecdote, 
which the Director of Social Services regarded as typical, about the 
criticism from a psychiatric social worker at Holloway Prison when 
Diane Dietmann served Beverly Lorrington with notice of-intention 
to terminate access to the surviving children.” And it is remarkable 
that Elizabeth Szwed, the children’s representative in the 1981 care 
proceedings, failed to cross-examine Beverly Lorrington about the 
cause of Jasmine’s original injuries or to disapprove of the 
magistrates’ excess in adding their damaging rider to the Orders 
arguing rehabilitation. This is surely explicable only in terms of her 
well-documented views on the general undesirability of state 
intervention.’ 

On this sort of reading, it is possible to identify local pressures 
which compound what has elsewhere been called “the rule of 
optimism.”*8 In a complex information-processing situation, a social 
worker in Brent has to recognise that the literal enforcement of a 
care order will produce both organisational trouble, in a demand 


% Dingwall et al. op. cit. note 25 at p.148. 

35 See M. Weber, The Theory of Social and Economic Organisation (1947), pp.392-407 
for a discussion of the collegial variant on the bureaucratic form of organisation. 

% A Child in Trust, p.188. 

37 e.g. A. Morris, H. Giller, E. Szwed and H. Geach, Justice for Children (1980). H. 
Geach and E. Szwed (eds), Providing Civil Justice for Children (1983). 

38 Dingwall et al. op. cit. note 25 at pp.79-102. 
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for overstretched resources? and possibly community trouble, in 
the sensitive relations between metropolitan social -services 
departments and minority ethnic communities, and professional 
trouble, in raising issues about the permissible extent of intrusion. 
into family privacy. All of these are more immediate contingencies 
to influence the use of discretion under a care order than the letter 
of legalism. 

The ‘Beckford report“ cites previous discussion of the rule of 
optimism but ‘although they describe the elements of the rule 
correctly, namely the institutional devices of “cultural relativism,” 
the view that all cultures are equally valid and none has the right 
to judge another, and “natural love,” the view that, parent/child 
love is a fact of nature, they fail to understand how it is grounded 
in the dilemmas of everyday work. Indeed, they try to distinguish 
the usage of their expert witness, Professor Greenland, which, in 
slightly more psychodynamic: language, points to the way the rule 
arises from the problems of morale in a situation of. consistent 
failure. This, it had already been proposed, “is a latter-day 
equivalent of the problem of theodicy, the persistence of failure.”* 
But it was further argued that the’ rule was also used by child 
protection workers:, 


“to bridge the gap between their own ideals and ‘the realities 
of their practice, that their impact can be no more than 
marginal in a liberal society. This limitation is perceived to 
result from an acceptance of the principle that rewards in a 
society. should: be. distributed in proportion to social or 
economic contributions rather than on the basis of needs, with 
the- consequent endorsement of the legitimacy of inequality, 
‘and from the constraints on coercive attempts to influence 
individual conduct.” 


The bulk of child protection work involves uninvited surveillance 
of private behaviour. The apparent weakness of agencies engaged 
in this task is a mark of a liberal state: indeed the contrary is often 
regarded as a key symbol of authoritarian societies. The rule of 
optimism is the product of a fundamental conflict of values about 
the relationship between families and the state which receives, at 
best, a nodding acknowledgement in the Beckford Report. It is not 
that social workers ‘do not know about their authority but rather 
that its exercise is inconsistent with the nature of their role in 
society. 


3 A Child in Trust, pp.105 et seq. 
4 Ibid. at pp.216-217. 

41 Dingwall et al. op. cit. note 25 at p.89. 
® Ibid. at p.90. 


502 THE MODERN LAW REVIEW [Vol. 49 


Social Work in a Liberal State 


As the French writer Donzelot has pointed out, questions about 
the nature of the family cannot be separated from questions about 
the nature of the state and of the good society.“ Social work and 
other forms of child protection develop and. operate within a 
particular set of answers to those questions. Donzelot argues that 
the overthrow of the pre-industrial social order led to the 
establishment of two competing versions of the family. Socialists 
looked to its eventual destruction and replacement by a state 
welfare system dealing with citizens on the basis of need rather 
than kinship. Liberals saw the family as an important counterweight 
to a centralised state power. It should be reformed along more 
democratic lines but it should remain essentially private and 
insulated from external supervision. 

But there is a crucial dilemma for any liberal society. Its social 
order is modelled on an ideal of free contracts between responsible 
individuals. As the scale and complexity of the society increases, so 
too do the incentives for dishonourable behaviour which jeopardises 
the possibility of realising this voluntaristic ideal. Part of the 
solution involves the division of the society into public and private 
spheres. In theory, the small-scale nature of private relationships, 
such as those within the family, limit the opportunities and 
incentives for deviant behaviour, while the public sphere can be 
more actively policed without excessively damaging the liberal 
ideals of freedom. However, such policing is. almost inevitably a 
post hoc-affair, which limits its value. Liberal political theorists 
have been drawn towards discussions of the moral socialisation of 
citizens and their education to choose self-restraint in such a way 
as to permit the survival of the social order. To this should be 
added the general concern for the physical quality- of the next 
generation which marks any society which is concerned with its 
own self-perpetuation. 

In these terms, the dilemma becomes apparent. The private 
behaviour of parents in the raising of their children within the 
family has public consequences for the.moral fabric and economic 
productivity of the liberal society. Yet to regulate this aggressively 
is to negate the constructive role of the family in a democratic state 
of that type. The rule of optimism is one part of the system of 
compromises that makes any degree of child protection possible. It 
is the guarantee. that the inspection of the private sphere by state 
agents will not be undertaken in a manner which is fundamentally 
destructive of the ideal of privacy. But that very limitation itself 
imposes a degree of “agency failure.” The privacy of the family is 





“ J. Donzelot, The Policing of Families (1980). This discussion summarises arguments 
developed at greater length in Dingwall et al. op. cit. note 25, Dingwall, Eekelaar and 
Murray, “Childhood as a Social Problem” (1984) 11 J. Law and Society 207 and Dingwall 
and Eekelaar, “Judgements of Solomon: psychology and family law”, in M. Richards and 
P. Light (eds), Children of Social Worlds (1986). 
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central to mainstream conceptions of what a free society is. Efforts 
to increase the effectiveness of child protection agencies impose a 
cost in forgone liberties. 

If we recognise this, we can see why the four specific instances 
of “agency failure” arose: The existence of and motivation to 
acquire admittedly unreliable knowledge is linked to the rarity of 
detailed investigative treatment of clients. The lack of attempts to 
dig behind the Beckford’s public face of material and moral probity 
reflects the limited legitimacy of investigative work. The constraints 
on information flow between and within health, social work and 
education services derive from a genuine respect for the privacy of 
family-related information. The reluctance to use authority derives 
from a deep attachment to a non-authoritarian ideal of social 
order. l 

Blom-Cooper and his colleagues may disclaim any intention to 
make all children “children of the State” but that is the net effect 
of their critiques of social work practice.“ Social workers would 
become a family-police, operating in a vastly more coercive fashion. 
Yet we have already seen the results of such a tightening in the 
wake of the Colwell Inquiry. It brings forth an equal and opposite 
reaction in the. growth of libertarian pressures and pressure, groups. 
The activities of organisations like Justice for Children, the Family 
Rights Group or the Children’s Legal Centre are as much a result 
of. that inquiry as the proliferation of at-risk registers and liaison 
arrangements in the state system. To the extent that this libertarian 
activity, especially in London, has imposed itself on social work 
practice, Jasmine Beckford can be said to be its victim. 

However, as has been stressed, the child protection system 
contains an inherent bias against intervention anyway. If we wish 
to change that; then we must confront the social costs. If we do 
not consider that those costs are worth paying, then we must 
frankly acknowledge the human implications, that some children 
will die to preserve the freedom of others. 

It is the failure to think this through that compromises the report 
of the Beckford Inquiry. Of course there are worthwhile 
improvements that could be made in Brent. It is clearly archaic 
that there was such reliance on amateur legal input from the social 
` services courts section rather than from a specialist lawyer in the 
legal department, for example.“ The appointment of a consultant 
community paediatrician should give someone clear responsibility 
for tackling the poor co-ordination and liaison between medical 
and social services. Record-keeping practices, management review 
and inter-occupational relations between health visiting and social 





“ A Child in Trust, p.289. . 

45 Given this, it is hard to see why the panel were so censorious about the courts 
officer’s performance. How many professional lawyers would relish publicly rebuking 
magistrates for exceeding their statutory powers by adding a rider to a care order? 
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work all show scope for change, although educational measures are 
likely to be less important than organisational reforms.** 

But the arguments for a specialist child care department, on the 
other hand, are finely balanced. Let us not forget that the Seebohm 
reorganisation resulted from a widespread concern for the 
duplication, waste and poor co-ordination of family services. A 
specialist department would be no more or less vulnerable to the 
deeper social pressures which we have identified than is a generic 
department. 

There is no logic to the continuing crucifixion of the child 
protection system by repeated public inquiries. If we accept that 
some deaths are inevitable, then what is needed is a much more 
sophisticated approach which investigates every death of a child in 
care to determine whether it was at all avoidable and whether 
general professional lessons could be learned. One possibility might 
be a multi-disciplinary equivalent of the Confidential Inquiry into 
Maternal Deaths which has contributed so much to obstetric care. 
This would entail the formation of standing regional panels of 
assessors nominated by the principal agencies involved in this work 
and linked to’the Social Work Inspectorate. The circumstances of 
any death would be examined by panel members from outside the 
authorities immediately involved, who would then report to the 
local Area Review Committee and the D.H.S.S. Each year, an 
anonymous summary of these reports could be published as an 
educational exercise. If an employer considered their staff had 
been negligent, this would remain a matter for internal disciplinary 
investigations whose outcome could, if necessary, be tested before 
an industrial tribunal or a professional licensing body. 

Alternatively, one might consider the model offered by the 
Railway Inspectorate with its power to conduct a public hearing 
following an accident, where a specialist investigator uses an 
inquisitorial procedure in an attempt to establish the facts of the 
case in a form that can be reported throughout the industry. Given 
the peculiarly distressing circumstances of many child deaths, such 
a public airing may not be as desirable, although it may be felt 
preferable as a confidence-building measure. It is, however, 

_atguable that a prompt, willing and self-initiating process of 
confidential investigation would do much to diminish public 
anxieties. 


Coda: Social Science and Legal Inquiry 
This analysis of the Beckford Inquiry can be turned to yet a 
further purpose, namely as an example of a genre. It raises 
fundamental issues about the relationship between law and social 





4% Dingwall, “Problems of Teamwork in Primary Care,” in S. Lonsdale, A. Webb and 
T. Briggs (eds), Teamwork in Personal Social Services and Health Care (1980). N. Bruce, 
‘Teamwork for Preventive Care (1980). Fox and. Dingwall, “An Exploratory Study of 
Variations in Social Workers’ and Health Visitors’ Definitions of Child Mistreatment” 
(1985) 15 Brit.J. Social Work 467. 
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science in Britain.and about the occasions on which the public 
interest is- served by inquiries of this kind. 

-It would be inconsistent to leave the impression that the 
limitations identified in the Beckford Inquiry are themselves random 
events. The panel does not stand accused of stupidity or. error. 
What does seem to have happened, however, is that. the form of 
the inquiry came to take precedence over its intended function. 
The original ‘terms of reference called for a report on the 
circumstances of the case: the panel turned them into an occasion 
to mount a wide-ranging polemic about the practice of various 
agencies and professions. In so doing, they appear to have elevated 
the symbolic dimensions of their task above the practical ones. 

Indeed, it is surely only in symbolic terms that one can 
understand the recurrent use of lawyers in these enterprises. To 
the extent that the law can successfully be defined as independent 
of any sectional political or moral interest,. its officers can 
depoliticise the issues which arise. The “rule ‘of optimism,” for 
example, becomes a psychological property of individuals rather 
than the practical reflection of a political philosophy. 

. In this instance, it is clear that the panel, by whatever means, 
came to accept that Blom-Cooper’s appointment should lead to a 
quasi-judicial model being adopted. Their role was essentially that 
of spectators to an adversarial drama played by 18 counsel. The 
Report begins with three chapters which are almost exclusively 
devoted to procedural questions. Underlying these was the 
assumption that, just as in a criminal trial, the cause of the 
untoward event could be located in the behaviour of particular 
individuals. Thus, the report discusses the use of “Salmon letters,” 
disclosing evidence ` against individuals likely to be criticised by the 
panel. Their formula, “You should be aware that your conduct 
may be called into question in the following respects. . .” is sharply 
at odds with the. panel’s protestations about engaging in, a fact- 
finding exercise.” The allocation of blame is, of course, one of the 
objectives of the legal process and court procedures are shaped to 
that end. If conclusions are reached which point to individual guilt, 
then those are a predictable outcome of the methods employed. 

‘But if the protections of a court are removed, the result can be 
lacking in justice. The discussion of previous child care .inquiries 
serves only to establish the non-binding nature of their procedural 
precedents, allowing them to be used selectively as a resource for 
ad hoc adaptation to achieve particular results in this case. Had 
this been an action for tort arising out of professional negligence, a 
court would have been obliged to follow the Bolam test.* The role 
of expert witnesses would not have been to second-guess the 
judgment of the practitioners involved with the benefit of hindsight, 
specialist knowledge and state-of-the-art research but to guide the 


“7” A Child in Trust, p.34. 
4 See note 9. 
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inquiry in identifying the standard accepted by the relevant 
profession as reasonable for its average member. The standard 
may be wrong and may properly be criticised but it does not then 
follow that it is right to censure individuals for following it in good 
faith. The Beckford panel impose a much more severe test. 
“We are entitled to judge a person’s actions by reference to 
what was and should, reasonably, have been in his or her 
mind at the relevant time. We are not entitled to blame him 
or her for not knowing, or not foreseeing what a reasonable 
person would neither have known nor foreseen. In assessing 
whether a reasonable person would have known or foreseen 
an event, we are entitled to have regard to what actually 
happened, though of course, the fact that an event occurred 
does not mean that a reasonable person would necessarily 
have known that it would occur or would have foreseen its 
occurrence. But the fact that it did occur (and was not an Act 
of God but the result of human action or inaction) gives rise 
to a presumption—either that there was knowledge that it 
would occur, or that foresight would have indicated its likely 
occurrence. ”®? 


In plain English, this appears to mean that if something went 
wrong, someone must be to blame. As has already been established, 
however, the occurrence of an untoward event involves many 
complex, interacting factors which relate to the practical problems 
of getting a reasonable job done. 

If the objective of an inquiry is to improve professional practice 
rather than to identify symbolic victims and conceal the collective 
indecision about the relative values of child protection and family 
privacy, then the legalisation of the process seems much less 
relevant. There may still be a place for the once-in-a-generation 
shock of a highly symbolic inquiry which identifies an ignored issue 
for debate and investigation. This would seem to be the significance 
of the Denis O’Neill and Maria Colwell inquiries. But once that 
process has been initiated, it seems absurd to keep repeating it 
without acknowledging the results. Since the Colwell inquiry, a 
decade of effort has gone into the organisational problems of child 
protection work.*° Yet, although some of this work is cited, there 
is no evidence that its relevance has been recognised. Even Parton’s 
book, which is warmly endorsed by the panel, is only invoked for 
its historical material: its incisive dissection of the current state of 
valid knowledge about child abuse is wholly ignored.*! 


A Child in Trust, p.32. 

5° Apart from work already cited, one could mention C. Hallett and O. Stevenson, 
Child Abuse: Aspects of Interprofessional Communication (1980). L. Hilgendorf, Social 
Workers and Solicitors in Child Care Cases (1981). Lawson, “Taking the Decision to 
Remove the Child from the Family” [1980] J.S.W.L. 141. R. Sinclair, Decision-Making in 
Statutory Reviews on Children in Care (1984). Several of these studies were supported by 
major initiatives from D.H.S.S. and E.S.R.C. See Department of Health and Social 
Security, Social Work Decisions in Child Care: Recent Research Findings and their 
Implications (1986). 

1 Parton, op. cit. note 3. 
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It may be that the death of children in the care of the state is 
such a heavily charged matter that some legalisation is inevitable. 
In this respect, the Beckford Report may not be the best example 
for a discussion of the relationship of law and social science in the 
public inquiry process. On the other hand, American experience 
shows that it is possible to develop a more effective relationship 
between these disciplines: Levine and Howe, for instance, chronicle 
the increasing sophistication of the dialogue between law and social 
science in the American courts where the judges’ identification of 
important empirical questions has generated research whose findings 
have then been absorbed into the judicial process.” In this case, it 
appears perverse not to recognise that a great deal of public money 
and scientific labour have been invested in shedding some light on 
the problems identified by the Colwell Report. 

The Beckford Report, then, may actually stand as.a good 
instance of the limitations of this type of inquiry. Field-Fisher’s 
panel did their best with the resources available in 1973/74 and 
performed the important symbolic task of legitimating child 
mistreatment as a social problem: Blom-Cooper’s team failed to 
make use of the substantial resources available to them and merely 
fed the appetites of the sensational press while wrecking the lives 
and careers of some unlucky social workers. Maria:Colwell’s social 
worker may have been an inevitable scapegoat in 1974: Jasmine 
Beckford’s was an unnecessary one. 

The empire of law should not necessarily yield to that of social 
science. But any inquiry which neglects the findings of relevant, 
well-established IE is likely to produce flawed conclusions. If, 
whether by inclination or education, a legally-qualified chairman is 
not adequately prepared to recognise this, then the desirability of 
such an appointment should be questioned. 

Rosert DINGWALL* 


52 Levine and Howe, “The Penetration of Social Science into Legal Culture” 7 Law 
and Policy 173. 
* Ph.D., Senior Research Officer, Centre for Socio-Legal Studies, University of 
Oxford. I am grateful to my colleague John Eekelaar for his comments on the ideas 
expressed here but the responsibility for them is mine. 


NOTES OF CASES 


EQUAL TREATMENT AND RETIREMENT AGE 


Last year an article in this review (48 M.L.R. 373) considered the 
likely impact of the equal treatment directive (Council Directive 
76/207) on retirement and pensions.! In February this year, the 
European Court of Justice gave its judgment in three cases, all 
concerned with the effect of Article 5(1) of that directive on 
disparities in retirement age.” The case of Marshall v. Southampton 
and South West Hampshire Area Health Authority’ has attracted, in 
this country, more publicity than the other two cases, not least 
because it has led to the promise of legislation.* From a lawyer’s 
point of view it might be said to be the most interesting of the 
cases. It not only deals with the relationship between retirement 
age and dismissal, as did the other cases. It also deals with the 
question of direct effect of Article 5(1) of the equal treatment 
directive, a question raised, but never decided, many times before.5 

Miss Marshall had worked as a senior dietician for the last 12 
years of her 16 years’ employment with the Area Health Authority 
when she was dismissed in 1980. Although under her contract of 
employment the normal retiring age for women was 60, her 
employer could waive that retirement date in individual cases, 
allowing employees to continue working up to the male retirement 
age of 65. Miss Marshall was allowed to work beyond her sixtieth 
birthday in 1978. When she was dismissed, aged 62, the only 
reason given was that she was a woman over retirement age. 
Deprived of a right to claim unfair dismissal by section 64(1)(b) of 
the Employment Protection (Consolidation) Act 1978, Miss Marshall 
brought her own case to an industrial tribunal on the grounds of 
sex discrimination. The tribunal took as a preliminary point, the 
question whether the action of the Health Authority was lawful. 
The tribunal accepted that the action was not unlawful under the 
terms of the Sex Discrimination Act 1975, since it fell within the 
exemption provided by section 6(4), arising out of a “provision 
related to retirement.” However, the tribunal~accepted that the 
dismissal violated the principle of equal treatment under Council 





1 V. Shrubsall, “Sex Discrimination: Retirement and Pensions” (1985) 48 M.L.R. 373. 

? Case 151/84, Joan Roberts v. Tate & Lyle Industries Ltd. [1986] I.R.L.R. 150; Case 
152/84, Miss M. H. Marshall v. Southampton and South-West Hampshire Area Health 
Authority (Teaching) [1986] 2 W.L.R. 780; Case 262/84, Mrs. Vera M. Beets-Proper v. 
Van Lanschot Bankiers N.V.(unreported); judgments delivered on February 26, 1986. 

3 Case 152/84. 

4 On April 1, 1986, the Department of Employment published a consultative document, 
“Sex Discrimination and Retirement”, in which the Government proposed amendments 
to the Sex Discrimination Bill, then before Parliament, to extend the Marshall decision to 
all employees. 

5 e.g. Burton v. British Railways Board [1982] I.C.R. 329; Garland v. British Rail 
Engineering Ltd. [1982] 1.C.R. 420; Worringham v. Lloyds Bank Ltd. [1981] I.C.R. 558; 
Defrenne v. Sabena [1978] E.C.R. 1365. 
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Directive 76/207, which it held to be directly enforceable in the 
national courts and tribunals. 

On appeal, the E.A.T. were not prepared to accept without 
clearer authority than that which existed at the time, that the 
directive could be relied upon directly in the national courts and 
dismissed her case. On her appeal, the Court of Appeal referred 
the case to the European Court of Justice to decide whether her 
dismissal was an act of discrimination prohibited by the directive 
and if so, whether she could rely upon the directive directly in 
national courts and. tribunals notwithstanding the inconsistency (if 
any) between the directive and section 6(4) of the Sex Discrimination 
Act. 

The European Court decided that the case concerned “the fixing 
of ‘an age limit with regard to the termination of employment 
pursuant to a general policy concerning dismissal.”° Article 5(1) of 
Council Directive 76/207 provided that the conditions governing 
dismissal were working conditions to which the principle of equal 
treatment applied. The Court reiterated its decision in Burton v. 
British Railways Board’ that the word “dismissal” must be given a 
wide meaning and reaffirmed the distinction made in that case 
between complaints relating to dismissal at the upper working age 
(retirement age) and complaints which centre on access to pension 
benefits. In the Burton case employees could apply for voluntary 
redundancy within five years of their retirement ages, which were 
60 for women and 65 for men. The European Court rejected the 
complaint of Mr. Burton, aged 58, that he had been discriminated 
against, since his complaint of discrimination depended upon 
reference to pensionable age, which was outside the scope of the 
equal treatment directive. Article 1(2) excludes from the scope of 
the directive equal treatment in matters of social security, which 
are covered instead by Council Directive 79/7. Article 7 of that 
directive explicitly gives Member States discretion in fixing 
pensionable age. as 

The same point arose in Roberts v. Tate and Lyle, decided at 
the same time as the Marshall case. At Tate and Lyle, both male 
and female employees could apply for early retirement at the age 
of 55. The European Court rejected Miss Roberts’ complaint ‘that 
she had been discriminated against, because her definition of 
discrimination referred to differences in pensionable age, not the 
leaving (retirement) age which was the same for men and women. 
In the past it has been assumed that what differentiated retirement 
from other ways of leaving paid employment was access to a 
pension: The Marshall and Roberts cases indicate that this is so no 
longer. 





6 Judgment of the E.C.J. at para. 32. 
7 [1982] I.C.R. 329, 348. 
8 Case 151/84 [1986] I.R.L.R. 150. 
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The European Court declared that Article -5(1) was of direct 
effect, but only against the State, that is only of vertical effect.? 
The Court reaffirmed its position, established in a line of cases, 
that “wherever the provisions of a directive appear, as far as their 
subject matter is concerned, to be unconditional! and sufficiently 
precise, those provisions may be relied upon by an individual 
against the State where that State fails to implement the directive 
in national law by the end of the period prescribed or where it fails’ 
to implement the directive correctly.”"' The Court declared the 
wording of Article 5(1) was sufficiently precise to fall within this 
rule and that, although the exceptions to the directive limited its 
scope, they did not disturb the unconditional nature of the directive 
in relation to matters within its scope. 

Counsel for Miss Marshall before the European Court had 
attempted to construe from earlier authorities a case that, since 
elimination of sex discrimination forms part of the fundamental 
personal rights under Community law, there was no difference 
between the State as employer and other employers: so that if the 
wording of a directive met the conditions outlined above, it could 
be relied upon in national courts against any employer. The Court 
rejected this attempt. It also refused to accept the distinction made 
by the United Kingdom Government between the State acting as 
public authority (with powers of legislation) and the State acting as 
employer. “In either case it is necessary to prevent the State from 
taking advantage of its own failure to comply with community 
law.” / 

The ‘exact scopé of the Marshall ruling and the extent to which 
Article 5(1) may be relied upon directly by employees before 
national courts (as opposed to using it to interpret existing 
legislation) remain unclear. The European Court held that it was 
for national courts to decide whether an applicant is a State 
employee. The Court was satisfied that the Court of Appeal in the 
present case had stated in the order. for reference that the Health 
Authority was an “emanation of the State,” and was thus within 
the terms of the European Court a “public authority.” It seems 
clear from the submissions of the United Kingdom in the Marshall 
case that the principle of direct effect covers all Crown Servants, 
not just the central civil service. It is also likely that the principle 
does not cover employees of some nationalised industries. The 





° Judgment of the E.C.J. in the Marshall case, paras. 48 and 56. 

10 “Unconditional” in this context “means that its implementation must not be subject 
to any further measures implying a measure of discretion on the part of either the 
Community organs or the Member States, as the case may be,” P. Pescatore, “The 
Doctrine of ‘Direct Effect’: An Infant Disease of Community Law” (1983) 8 E.L.Rev., 
155, 161. 

1 Judgment of the E.C.J. in the Marshall case, para. 46. 

12 It seems unlikely that any of the Corporations would fall within the concept of State 
employers; see, e.g., Tamlin v. Hannaford [1950] 1 K.B. 18; and ss.52(5), 160-162 
Transport Act 1968. But see also the contrary opinion of the Advocate-General in the 
Marshall case at p.27. de Smith suggests that the legal position of the Atomic Energy 
Authority would be closer to that of the National Health Service and may thus be “an 
organ of the State” for the purposes of Community law. de Smith, H. Street and R. 
Brazier (ed.), Constitutional and Administrative law (4th ed., 1981), p.227. 
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Advocate General, Sir Gordon Slyn, discussed this question at 
some length. Prefacing his remarks with the comment that it is for 
the national courts: to decide, he was nevertheless of the opinion 
that in community law “the State” included all organs of the State; 
and directives which were of direct effect could be relied upon by 
all employees of such organs, not just the central civil service. 

In practice, the question of who are employees of the State may 
not be that important. The Government has announced its intention 
of introducing a clause into the Sex Discrimination Bill 1986 which 
would extend the effect of the Marshall decision to all employees." 
Moreover, it is arguable that women who are not State employees 
and who are dismissed between the ages of 60 and 65, before the 
changes in the law are implemented, (probably in June 1987) may 
still be able to claim unlawful discrimination, relying on the 
Marshall case.“ 


The effect of the Marshall decision on section 6(4) of the Sex 
f Discrimination Act 1975 


In a line of retirement/early retirement cases, tribunals have been 
urged to interpret the word “retirement” in section 6(4) of the Sex 
Discrimination Act to restrict its effect. In Roberts v. Cleveland 
Area Health Authority” (a case on exactly the same point as the 
Marshall case), counsel for Mrs. Roberts urged the Court of 
Appeal to interpret the wording of section 6(4) as meaning a 
provision which is consequent on retirement, not as including the 
fixing of a retirement age per se. The Court of Appeal rejected this 
interpretation and laid down a wider meaning of section 6(4), viz. 
“a provision about retirement.” In so doing, it also rejected an 
alternative interpretation put forward by the E.A.T. in Garland v. 
British Rail Engineering Ltd., a case heard together with Roberts 
v. Cleveland Area Health Authority when both reached the Court 
of Appeal. The Garland case was further appealed to the House of 
Lords, who sent it to Europe. In applying the decision of the 
European Court that differential treatment between men and 
women in concessionary fares after retirement contravened Article 
119 of the Treaty of Rome, the House of Lords applied the 
interpretation rejected by the Court of Appeal,” effectively 
restoring the E.A.T. view that section 6(4) exempted only 
provisions which were “part and parcel of an employers’ system of 
catering for.retirement.”’* It is possible to construe from the House 


3 See ante note 4. However, the consultative document suggests that implementation 
would be delayed for 12 months. 

14 Three cases are being taken to industrial tribunal to test the point: Louvois v. Hotel 
& Catering Board; Durrance v. G.E.C. Telecoms; Scrivens v. Ilford Ltd. 
15 [1979] I.C.R. 558. 
16 [1978] I.C.R. 495. 
17 [1982] I.C.R. 420. 
18 [1978] I.C.R. 495, 499. 
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of Lords decision general disapproval of the broad interpretation 
of section 6(4) adopted by the Court of Appeal in both the 
Garland case and Roberts v. Cleveland Area Health Authority.” In 
Roberts v. Tate and Lyle? the E.A.T. refused to do so and 
accepted only the formula approved in Garland. The early 
retirement scheme was part of Tate and Lyle’s system of catering 
for retirement. 

After the decision of the European Court on the Marshall and 
Roberts cases, the Court of Appeal may decide that a much 
restricted interpretation of section 6(4) is necessary. In the Marshall 
case the Advocate-General was unsure whether a directive affects 
all legislation or only that passed to conform with that particular 
directive. He thought that it was only the latter and by implication 
that the Sex Discrimination Act was thus outside the scope of this 
directive.” This ignores the fact that the national legislature had 
notice of the draft directive at the time of passing the Act and to 
that extent it was passed in contemplation of the equal treatment 
directive.” Moreover Lord Diplock in the House of Lords in the 
Garland case was of the opinion that the equal treatment directive 
was one to which courts and tribunals had to have regard under 
section 3 of the European Communities Act 1972 when construing 
national legislation.” The question then arises whether, having 
regard to the fundamental importance in Community law of equal 
treatment,” it is possible to interpret section 6(4) to conform with 
Article 5(1). The arguments before the European Court in the 
Marshall case appear to suggest that it is not.” However it would 
seem that the meaning “a provision consequent upon retirement”? 
might be acceptable to avoid the unfairness between workers in 
State and non-State employment. 

The Marshall case removes one inequality between men and 
women in employment. Another inequality remains. Women have 


9 Counsel for Miss Roberts in Roberts v. Tate & Lyle, made precisely that argument 

before the E.A.T. in that case, [1983] I.C.R. 521, 528. 
Ibid. 

1 Referring to the decision of the European Court in Van Colson and Kamman v. 
Land Nordrhein-Westfalen, Case 14/83 [1984] E.C.R. 1891, he said: “It is thus plain that 
where legislation is adopted to implement a directive, or consequent upon a Treaty 
obligation, national courts should seek so far as possible to construe the former in such a 
way as to comply with the latter. .. . I am not satisfied that it is a rule of Community 
law that national courts have a duty to do so—unless it is clear that the legislation was 
adopted specifically with a proposed directive in mind.” 

2 The U.K. in Case 165/82, E.C. Commission v. U.K. [1984] 1.C.R. 192, submitted 
that the Sex Discrimination Act faithfully reflected the meaning and intent of the equal 
treatment directive. The draft directive had been adopted by the Council on December 
17, 1974; the Sex Discrimination Bill 1975 had its first reading on March 12, 1975. 

® [1982] I.C.R. 420, 437-438. 

21 Affirmed by the European Courts in the Marshall case at para 36 of its judgment. 

23 For instance counsel for Miss Marshall relied upon the fact that the national 
legislation could not be amended to conform with the directive to support the argument 
that Art. 5(1) should have direct effect. See para. 41 of the judgment of the E.C.J. The 
European Commission appeared to suggest that the inconsistency between s.6(4) and 
Article 5(1) could be removed by interpreting retirement as meaning pensionable age. 

76 The interpretation put forward in Roberts v. -Cleveland Area Health Authority [1979] 
LC.R. 558. 
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been. given the choice of retiring at 60, perhaps on a`lower 
pension,”’ or working to oe Men are still denied that choice.” 


Susan ATKINS* 


DEROGATION FROM GRANT IN COPYRIGHT LAW 


THE principle advocated by the House of Lords in British Leyland 
v. Armstrong Patents! contradicts the very idea of copyright 
protection. The appellant, Armstrong, constructed exhaust pipes 
for British Leyland’s Marina car using sophisticated machinery to 
measure and record the relevant co-ordinates of a B.L. pipe and 
feeding those co-ordinates into a computer-aided design programme, 
thus arriving at a pipe essentially identical to that of B.L. B.L. 
complained this was an infringement of the “artistic work” copyright 
subsisting in the engineering drawings from which their pipes were 
originally made. 

These, engineering drawings attracted copyright by virtue of 
section 3(2) of the Copyright Act 1956, which provides: that: 
“Copyright shall subsist ... in every original artistic. work,” 
“artistic work” being defined as including “drawings” “irrespective 
of artistic quality” by section 3(1)(a). Copying the pipes was 

‘alleged to infringe the copyright in the. drawings ‘on the grounds 
that it was within the restricted acts enumerated in section 3(5)(a) 
of the Copyright Act 1956: “reproducing the work in any material 
form.” ‘Reproduction includes “a version produced by converting 
the work into a three-dimensional form” (s.48(1)). Armstrong had 
denied infringement and refused to pay the royalty demanded by 
B.L. as consideration for a licence to manufacture and sell 
replacement parts for their cars. Armstrong now appealed from the 
Court of Appeal decision? upholding Foster J. who had held ‘that 
the copyright was infringed and ordered an injunction Testraining 
Armstrong from further manufacture and sale. 

- Their Lordships held, Lord Griffiths dissenting, that indirect 
copying of the drawing of a purely functional.article was within the 
“wide language” of the Copyright Act 1956, and that it constituted 
an infringemént was now to be regarded as-settled law following 
the House of Lords decision in L.B. Plastics-v. Swish Products,’ 
notwithstanding the ‘recognition that such a decision was clearly 
contrary to the legislative intent embodied:in the Copyright Act. 


27 Women’s working patterns and the rules relating to pension entitlement mean that 
women may not be entitled to a full pension at 60. 
2-Tn the Green Paper “Reform of Social Security” Cmnd. 9517, 1985, paras. 7.23-26 
and Cmnd. 9518, Ch. 1, the Government suggested moving towards “a decade of 
retirement,” giving all workers the choice of when to retire. The-amendmeits to the Sex 
Discrimination Bill 1986 are being put forward as a first step to this goal—see Consultative 
Document ante note 4. 
* Lecturer in Law, University of scare a 
1 > [1986 1 All-E.R. 850. 
1984] F.S.R. 591. 
3 [1979] R.P.C. 551. 
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Lord Griffiths, adopting a purposive approach to both the Act and 
the relevant case law, rejected this view, deciding that indirect 
copying only constituted copyright infringement when it was 
required to do so in order to protect the value of the artist’s work.* 
Here, it was asserted, the drawings were merely “the conduit by 
which the designer’s ideas [were] communicated to the constructional 
engineer.”° 

‘The main problem envisaged in the latter approach lies in 
determining whether or not an article is purely functional and 
consequently whether or not any value is represented in the work 
of the artist who draws it. It is submitted that this is not an 
insuperable obstacle but merely requires the application of the test 
which determines the registrability of designs under section 1(3) of 
the Registered Designs Act 1949. 

It is, therefore, submitted that the approach of Lord Griffiths, 
according as it does with the recognised legislative intent, is 
preferable to the majority decision on the issue of infringement 
under the Copyright Act. Nevertheless it is the ground on which 
the: House ultimately allowed Armstrong’s appeal that gives the 
real cause for dismay. 

Armstrong’s further arguments were based on various common 
law principles which, it was alleged, prevented B.L. from asserting 
their copyright in respect of the pipes. The first such argument was 
based on the doctrine of implied licence, upon which the case of 
Solar Thompson Engineering v. Barton® turned. In Solar Thompson 
infringements‘ of both patent and copyright in respect of machinery 
could not be asserted as the manufacture of the otherwise infringing 
replacement part was ordered from the defendants by the owner of 
the machinery, and to assert such rights would constitute a breach 
of the implied licence of the owner to keep his property in repair. 

Solar Thompson was distinguished in the present case by Oliver 
L.J. in the Court of Appeal who held that the benefit of an 
implied licence was for the owner, and would only extend towards 
an independent manufacturer who had been commissioned 
specifically by that owner, and not to a manufacturer who, as in 
the present case, mass produced replacement parts for the world at 
large in anticipation of a general demand. This rejection of an — 
implied licence in favour of Armstrong was upheld by the House 
and, it is submitted, accords with principle. 

Estoppel was also discussed, and rejected, in the Court of 
Appeal. It is submitted that this also must be correct: it is difficult 
to see how Armstrong could argue that the sale of cars by B.L. 


4 As in the original cartoon drawings of “Popeyes later reproduced in doll form; King 
v. Kleeman [1941] A.C. 417. 

5 An unnecessary conduit at that: the specifications incorporated into the (non-scale) 
drawings provided all the information necessary for constructing the pipes in the machine 
shop. Nevertheless, despite rendering the drawings themselves superfluous, the Court of 
Appeal held the specifications to be merely a part of the “artistic work.” 

6 [1977] R.P.C. 537. 
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was a representation, upon which they relied, that any manufacturer 
could freely make and sell replacement parts, when they were 
aware that B.L. were asserting their copyright and prohibiting the 
manufacture and sale of any such parts unless a royalty was paid. 

The ground on which the majority did allow Armstrong’s appeal 
was the principle of “non-derogation from grant.” Lord Templeman 
drew an analogy with the position of the vendor or lessor of land 
who is not allowed to use the land retained by him “in such a way 
as to render the land granted or demised unfit or materially less fit 
for the particular purpose for which the grant was made” (per 
Parker J. in Browne v. Flower’). In the same way, his Lordship 
asserted, B.L., having granted the rights of ownership to the 
purchasers of their cars, could not then assert the proprietory 
rights (of copyright) they retained in respect of these cars to curtail 
the owners’ rights to have their cars repaired. The argument has a 
certain superficial attraction. However, it is submitted that it raises 
the following serious objections. l 

First, this argument is very similar to that of implied licence in 
that it confers protection on the car owner, the “grantee.” Applying 
Oliver L.J.’s rejection of implied licence, upheld by the House, 
one wonders how non-derogation from grant can be used by a 
third party independent manufacturer supplying the world at large. 
There is no authority in land law for the proposition that a third 
party has the locus standi ‘to bring an action restraining, for 
example, a landlord from carrying out an activity that would 
render the tenant’s demise unfit just because it is detrimental to 
that third party’s interests. Could a neighbour in Grosvenor House 
v: Hamilton® really have prevented the landlords’ installation of 
vibrating machinery, because it was in some way damaging to that 
neighbour, on grounds of the detriment to the tenant’s demise, 
there having been no complaint by the tenant? Surely not. The 
essence of non-derogation from grant is that it is a remedy that can 
be exercised only by the “grantee,” it being merely a covenant 
implied into the contractual relationship between grantor and 
grantee; it is simply the other side of the implied licence coin— 
placing a prohibition on the grantor rather than a positive right 
upon the grantee. | 

Secondly, it is not at all clear on the facts of B.L. that B.L. were 
rendering their grant, (the rights of ownership in cars) “materially 
less fit” for its purpose. Replacement parts were readily available 
from either them, or their licensées, albeit at a price that was a 
little higher than it perhaps might have been. However, the 
landlord and tenant cases of Port v. Griffiths? and O’Cedar v. 
Slough Trading Co. make it clear that to cause the grantee to 


7 [1911] 1 Ch. 219, 225. 
1894] 2 Q.B. 836. ` 
3 s 11939 1 AH E.R. 295. 


10 [1927] 2 K.B. 123. 
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lose profit or increase expenditure does not constitute a derogation 
from the grant. 

Thirdly, there is a distinction between the scope of statutory 
protection afforded to the purchaser of goods and that afforded to 
the purchaser of an interest in land. If B.L. were denying their car 
owners the chance to buy replacement parts it is at least arguable 
that the car would not be “reasonably fit” for the purpose for 
which it was bought, or alternatively not of “merchantable quality,” 
as its effective life was far shorter than could reasonably be 
expected when it was purchased. Thus the implied conditions in 
section 14(2) and (3) of the Sale of Goods Act 1979 would be 
breached and the owner entitled to repudiate the contract. 
Repudiation would, however, be subject to the problem of deemed 
acceptance by possession for a sufficiently long period and also the 
general problem of the extent of inadequacy that seems to be 
required of a car before it is regarded as not “reasonably fit.”"! If a 
manufacturer brought the lack of availability of spare parts to the 
attention of the purchaser at the time of sale (in order to take 
advantage of the exception in section 14(2)(a) S.O.G.A.) it would 
not only be commercial suicide, but also possibly construed as an 
exclusion clause falling within the provisions of the Unfair Contract 
Terms Act 1977. These statutory provisions do not apply to 
contracts for the sale or disposition of interests in land and Hill v. 
Harris? makes it clear that there is no implication at common law 
that land has to be fit for the purpose for which it is let. It is 
submitted that non-derogation from grant is a principle that should . 
be limited to land law as the sum of the protection that Parliament 
has thought it necessary to grant to the purchaser of goods has 
been embodied in statute. 

Fourthly, B.L.’s alleged derogation from their grant lay in the 
fact that they were asserting a monopoly right in the replacement 
parts and thus effectively able to control the price. Their Lordships 
used the principle of non-derogation to strike at this monopoly. 
They conceded that it was being exercised in a benevolent fashion 
but nevertheless regarded a monopolistic practice as inherently 
undesirable. It is difficult not to recognise the force of B.L.’s 
submission that this is a problem specifically addressed by 
Parliament in the Fair Trading Act 1973, Competition. Act 1980 
and the relevant provisions of the EEC Treaty. 

Indeed, Competition Act 1980 was the means by which the 
Director General of Fair Trading referred Ford’s replacement body 
parts policy to the Monopolies and Mergers Commission. The 
Commission ruled Ford’s activities, the refusal to grant licences to 
independent spare parts manufacturers, to be against the public 
interest,’ and if suitable undertakings are not forthcoming from, 


" See Whincup, de 38 M.L.R. 660. 
12 [1965] 2 Q.B. 
13 Cmnd. 9437 pee 1985). 
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and fulfilled by Ford the ultimate sanction is an order under 
` section 10(2) prohibiting the firm engaging in their anti-competitive 
practice." Moreover, the House in the present case were présented 
with, but declined, the opportunity of either dealing themselves 
with Armstrong’s defence under Article 86 EEC Treaty and its 
interplay with Article 222, or referring the question to the European 
Court of Justice, under Article 177, for a definitive ruling.’ 

Lord Bridge rejected this submission “for the simple reason that 
to accept it would imply that, had the problem arisen before 1973 
no answer could have been found to it in the combined operation 
of the Copyright Acts and-the common law.” It is submitted that 
this reason ignores the facts that (a) in any case, copyright 
infringement had not extended into this functional field before 
those Acts were passed, and (b) that it is surely the case that those 
Acts were passed precisely because there was no remedy against 
certain situations in existing statute and common. law. Furthermore, 
does not such a reasoning .conflict with the sentiment inherent in 
his Lordship’s assertion, in the following paragraph, that it is 
“within the capacity of the Common Law to: adapt to: changing 
social and economic conditions .. .”? _ 

The final, and fundamental, objection to the introduction’ of the 
principle of non-derogation from grant into this area of law was 
recognised by Lord Griffiths. Surely the basic idea behind granting 
intellectual property rights is to confer monopolies in order to 
reward the proprietor for his ingenuity, skill or investment. There 
is no distinction between copyright and patent protection in this 
basic respect, so why does the non-derogation principle not also 
apply to patents? The majority distinguished between copyright 
and patent in this respect on the grounds that a patent conferred a 
true monopoly and, therefore, Parliament had provided for 
compulsory licences, where necessary, in the Patent Acts. The 
logical answer to this distinction is that it is, then, for Parliament 
to provide for compulsory licences in respect ‘of this area of 
copyright as it has done for musical works.under s.8 Copyright Act 
1956. It is not logical to argue that an effective monopoly- can- be 
asserted but a less effective monopoly cannot: It is submitted that 
it is even less logical, and also’ of doubtful jurisprudence, to 
prevent a party asserting statute-granted monopoly rights solely 
because to allow him to assert these rights would confer a monopoly. 
on him. 

If the writer’s analysis i is correct, then can it not be‘said that the 
present law is doing precisely - that of which B.L. was accused; the 
essence- of non-derogation from grant: “giving a thing with one 
hand and taking away the means of enjoying it with the other” 
(per Bowen L.J. Birmingham, Dudley and District Banking Co. v. 
Ross")? There is then perhaps a touch of serendipity about the 


14 For a full discussion of the case see Frazer (1985) 8 E.I.P.R. 235. 
'S (1888) 38 Ch.D. 295, 313. 
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unfortunate, and unintended, implication of Lord - Scarman’s 
opening remark: “I had intended to deliver a reasoned speech .. . 
but I find myself in . . . agreement with . . . Lord Templeman;”. 


The Implications for Copyright x -8 

The effect of the doctrine of non-derogation from grant in.copyright 
law generally will of course depend on what exactly is regarded as 
being granted—what is included in “whatever rights attach to 
ownership” (per Lord Bridge)? The way is open to judges to define 
“the grant” narrowly and it is suggested that the application of the 
principle be limited to the “spare parts exception.” Little extension 
of the principle would be required to make inroads into the 
publishing industry were portions of a book to be published 
separately and sold (nominally) as replacement parts. A buyer 
could, thus, effectively purchase the whole by buying every portion. 
(This principle could also be used to enable a buyer to buy every 
part of a product such as a car and have it privately assembled.'*) 

Fortunately there is no suggestion in B.L. that the principle 
applies beyond the category of the owner’s right to repair. If it is 
so limited in the future then, it is submitted, the practical effect of 
the principle upon copyright will be minimal outside the area of 
replacement parts. Such parts are almost invariably for functional 
objects and, therefore, not in any case intended subject-matter for 
copyright protection. 

From an economic perspective the effect of the decision may 
well be that the public will pay less for spare parts, but spare a 
thought for those manufacturers who have bought licences and will 
thus trade at a disadvantage for the -duration of their licence 
period. It is submitted, however, that such licensees will be able to 
rely on the Solle v. Butcher” line of authority and have their 
licences set aside in equity on the ground of mistake, the mistake 
being one of “secondary fact,”!® namely the incorrect inference 
that the' circumstances gave B.L. an exercisable monopoly right 
over the spare parts. 

The practical problems presented by B.L. will disappear if and 
when the recommendations of the Department of. Trade and 
Industry White Paper, Intellectual Property and Innovation,” 
, presented to Parliament in April, gain statutory force. The proposal 
pertinent to the problematic area of the protection of designs” is 
for a “modified copyright approach.” This approach, in outline, 
entails a 10-year period of protection for functional designs, with 
licences to manufacture the protected article (that which embodies 


16 In so far as any particular component is not itself protected by a patent or registered 
design. 

17 [1950] 1 K.B. 671. 

18 See Treitel, The Law of Contract (6th ed.), p.237. 

19 Cmnd. 9712. 

2 Ibid. 3.26-3.39. 
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the design) available as of right during the final five years of the 
term. The exception to such protection is limited to the implied 
licence to repair as delineated in Solar Thompson v. Barton,” and 
the spare parts exception of B.L. will not apply. However, given 
the notoriously slow nature of statutory reform in this field (the 
Green Papers considered were published in 1981 and 1983, and the 
current White Paper has been referred to as possessing green 
edges) the judicial solution enunciated in B.L., which the 
Government has already recognised, albeit impliedly, as inapt, is 
likely to remain law for a considerable period. 

Accepting the suggestion that the practical effect of the decision 
on copyright law as it stands at present is probably little, if at all, 
greater than that achieved by adopting the favoured approach of 
Lord Griffiths,” it is clear that the main objection must lie in the 
route adopted by the majority of their Lordships in reaching their 
decision. With respect to their Lordships, it does appear that 
having lacked the “boldness” to interpret the Copyright Acts with 
regard to the intent of Parliament, they found themselves faced 
with an undesirable result. This result they then negated by drawing 
upon a principle from a quite separate area of law, with little 
regard to both the illogicality of the application and its possible 
implications. Is there now a wider principle that a hitherto 
specifically confined doctrine from one area of law can be used to 
derogate from rights expressly granted by a statute in a different 
area? B.L. will surely see the irony that the principle the House of 
Lords chose to misapply was that of “non-derogation from grant,” 
when, by doing so, the House itself had given with one hand and 
taken away with the other. 


ANDREW PSI 
REGISTERED LAND AND TRUSTS FOR SALE—AGAIN 


Williams and Glyn’s Bank Ltd. v. Boland! involved one person’s 
holding land on trust for sale for himself and a second person as 
concurrent owners in equity. The House of Lords decided that the 
second person will have .an overriding interest by virtue of 
-occupation of the property. Any purchaser or mortgagee who fails 
to make enquiry of that second person would be bound by the 
trust for sale. It was commonly believed. that it was essential to 
that analysis that there ‘was only one trustee—two trustees can sell 


21 Supra. 

2 Favoured in so far as it removes functional design from the area of copyright as 
understood by the Copyright Act 1956; the question of whether there should be some 
other form of protection for designs is quite separate. 

* Postgraduate student, Queen Mary College, University of London. The author 
would like to thank Professor Jim Lahore and Dr. Jeremy Phillips for their valuable 
comments on an earlier draft. 

1 [1981] A.C. 487. 
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so as to overreach beneficial interests (Law of Property Act 1925, 
ss.2, 27). ; 

In City of London Building Society v. Flegg,? the Court of 
Appeal has now told us that this belief is erroneous—the beneficiary 
in actual occupation has his rights preserved notwithstanding how 
many trustees there are and notwithstanding the powers apparently 
conferred on trustees by the Law of Property Act. There are two 
grounds for this: the first relates to registered land and overriding 
interests and the second to trusts for sale generally. The only 
avenue of escape lies in an application to the court under the Law 
of Property Act 1925, s.30, for an order to sell. 

The facts of Flegg were straightforward. A house was purchased 
by Mr. and Mrs. Maxwell-Brown, who were registered as 
proprietors. Because of their contribution to the purchase price, 
Mr. and Mrs. Flegg (Mrs. Maxwell-Brown’s parents) had à 
beneficial interest under a resulting or constructive trust for sale., 
The Maxwell-Browns, as agreed with the Fleggs, raised their part 
of the purchase money on mortgage. Unfortunately, they later 
raised further monies by mortgaging the house to the plaintiff, 
without telling the Fleggs. It was found that the Fleggs would not, 
if asked, have agreed to such a mortgage and could not be taken 
as having authorised the Maxwell-Browns to raise money generally. 
One may feel some disquiet that, having taken a conscious decision 
not to be joint proprietors (in order to avoid being parties to the 
initial mortgage), the Fleggs could still assert their rights against a 
mortgagee duped by the Maxwell-Browns—after all the Fleggs’ 
conduct did facilitate the mortgage. However, Hodgson v. Marks* 
is strong authority that overriding interests do not fail because no 
attempt has been made to protect them. 

Taking the registered land point first, Dillon L.J. (with whom 
Kerr L.J. and Sir George Waller agreed) stressed that,-in Boland, 
Lord Wilberforce did not limit his dicta to the case where there is 
only one trustee. This is quite understandable, as a beneficiary 
should be able to enforce his rights where there is an unauthorised 
transaction by trustees. A sale by a single trustee is' the most 
obvious example, but even two trustees have limited powers of 
mortgaging and leasing. The crucial point concerns counsel’s 
argument in Flegg that an authorised sale by two trustees 
overreaches the beneficial interests and is outside Boland. As was 
said by Browne-Wilkinson L.J. in Paddington Building Society v. 
Mendelsohn’: “If the rights of the person in actual occupation are 
not under the general law such as to give priority over the holder 
of the registered estate, there is nothing in section 70 which 
changes such rights into different and bigger rights.” 


` 2 [1986] 2 W.L.R. 616. The House of Lords has given leave to appeal. 
3 [1971] Ch. 892, 934. 
4 (1985) 50 P. & C.R. 244, 248. 
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With respect, Dillon L.J. never adequately dealt with this point. 
He. conflated the argument that there had been an overreaching 
transaction with an analysis of interests under trusts for sale 
generally being overreachable, regardless of whether there is a 
particular transaction which may overreach those interests. Whilst 
it is perfectly clear that interests under trusts for sale can be 
overriding interests, it does not follow that where the overreaching 
machinery in fact operates the result will be the same. The reason 
is this. Overriding interests operate within a framework of 
conflicting interests—where the creation of the second interest is 
inconsistent with the first. A sale that overreaches the beneficiary’s 
rights is a proper sale—the beneficiary has nothing. to complain 
about. A simple example will ‘suffice. I transfer land to trustees on 
trust to allow my widow to reside and instruct them to raise money 
on mortgage to give to my son. Nobody would argue that the 
widow could prevent the mortgage, for its creation is the trustees 
duty! 

Dillon L.J. was unhappy with the idea that the Fleggs’ rights 
might be overriding interests against some transactions but not as 
against others, finding “such conceptions impossible to fit in with 
the scheme of the Act ...”© However, such results are already 
commonplace—we know | that transactions. authorised. by the 
occupier will bind him (Paddington Building Society v. Mendelsohn; 
it was conceded in Flegg that the initial mortgage, now paid off, 
_ had priority over the. Fleggs). It seems impossible to distinguish 
between transactions specifically authorised by the occupier and 
those authorised by the trust under which he holds his interest 
(whether the authority is inserted by a sidor or by statutory 
implication). 

The second, alternative, analysis is that trustees for sale have no 
power to overreach the rights of occupying beneficiaries. This is a 
startling view, as it effectively sabotages one of the perceived 
cornerstones of the .1925 legislation—the overreaching powers 
accorded to trustees for sale. It is based upon the Law of Property 
Act 1925, s.14, which provides: “This Part of this Act shall not 
prejudicially affect the interest of any person in possession or in 
actual occupation of land ...” In particular, Dillon L.J. relied 
upon Denning:L.J.’s stress on section 14 in Bull v. Bull.” However, 
Denning L.J. did not go so far. He considered that section 14 
enabled the beneficiary to assert rights before a sale, but did not 
say that a sale would be ineffective in equity. Two trustees would 
be able to sell, but there would be the practical difficulty that they 
could not give vacant possession. Note that the problem is said to 
be a practical one, not legal. 


7 Underhill’s Law of Trusts and Trustees (13th ed.), Art. 104. 
At 


p.625. 
7 [1955] 1 Q.B. 234. 
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Dr. Hayton has criticised Flegg on the basis that overreaching 
operates under the general law and not by virtue of the Law of 
Property Act.® Whilst this is true, it may not suffice in cases where 
the trust for sale is statutory—as in most cases and arguably in 
Flegg itself (as regards the Fleggs). It does, however, point to what 
would be an anomalous distinction between express trusts for sale 
and those implied by statute should the court’s interpretation of 
section 14 be upheld. 

The role of section 14 has never been clear. Even if it is to be 
taken at face value, presumably there must be some limits on it. 
Otherwise, section 1 (restriction of legal estates) would cease to 
provide a clear demarcation between legal and equitable estates— 
surely a life estate coupled with occupation is not legal today! The 
best approach is that it is intended to confirm that the doctrine of 
notice still operates.? Perhaps, though, we should not be too quick 
in dismissing the court’s novel approach to trusts for sale. It may 
be observed that rights of occupation have been receiving greater 
emphasis in recent decades. Statutory examples are the Rent Acts, 
Matrimonial Homes legislation and protection of mortgagors. The 
courts in, for example, Bull v. Bull and Boland and the licences 
cases have also been emphasizing the importance of possession. 
Can Flegg be seen as a development of these ideas? One may 
argue that the 1925 legislation went too far in freeing land for sale 
and that protecting occupiers represents a desirable retreat. It is 
true that purchasers and mortgagees will not longer be able to 
ignore occupiers when there are two trustees, but this means only 
that they must make the enquiries that are already necessary where 
there is a single owner. Alarm bells should ring, but the emergency 
can readily be dealt with. It may be noted that the effect of Flegg 
is no different in practice than implying the necessity of consent 
from the occupier. The courts have not had to consider the effect 
of implied consent requirements on purchasers, but they have been 
accepted in two-party situations: Irani Finance Ltd. v. Singh. 
Perhaps more difficult is a change of emphasis that is masked in 
Flegg. Earlier developments have stressed the purpose behind the 
trust—in Barclay v. Barclay" the Court of Appeal, Lord Denning 
M.R. included, was not inclined to assist a beneficiary who just 
happened to be in occupation. Yet section 14 seems to place less 
stress On purpose and more on the mere fact of possession. One 
may doubt whether it is really correct to say, as did Dillon L.J.,2 
that “the interest of an equitable tenant in common who is in 
actual occupation of the land differs from the interest of a tenant 
in common who is not in occupation . . .” Overall, it is not easy to 


8 (1986) 136 New L.J. 208. 
? As suggested by Wolstenholme and Cherry, Conveyancing Statutes (13th ed.), Vol. 1, 


p.69. 
10 11971] Ch. 59, 80. 
1 [1970] 2 Q.B. 677. 
2 At p.627. 
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reach a conclusion on this aspect of the case. True, it is a startling 
use of section 14, but it can be defended. No doubt very different 
views will be held concerning its desirability. 

Finally, it is worth considering how far the mortgage to the 
plaintiffs was authorised. All the arguments seem to assume that, 
subject to section 14, there is an overreaching transaction. Yet 
what power do trustees for sale have to mortgage land? In the 
transfer to the Maxwell-Browns there was an express power to 
mortgage, but this could not operate to the prejudice of the Fleggs, 
as they were not‘ parties to the deed. The -purported power to 
mortgage put the Maxwell-Browns in the same position as if they 
were a single owner—yet it is obvious that a single owner holding 
on trust for sale has no inherent power to mortgage so as to affect 
the beneficiaries under a resulting or constructive trust and this 
remains the case even if a second trustee is appointed.” (A 
different point is that the Fleggs could be seen to have acquiesced 
in the' insertion of this term in the transfer, but this was rejected by 
the court.) Unless there is a valid express power, trustees for sale 
only have the mortgaging powers conferred by the Settled Land 
Act 1925, principally to discharge incumbrances“ or effect 
improvements (Law of Property Act, s.28; Settled Land Act, s.71). 
There is also a power to mortgage to raise money required for 
capital payments, but this seems unlikely to apply to most trusts 
for sale. If there is no power to mortgage, overreaching becomes 
irrelevant. The mortgage is improper and the occupier is fully 
justified in asserting an overriding interest. The only apparent 
contrary argument rests on the Trustee Act 1925, s.17, which 
provides that “No ... mortgagee .. . shall be concerned to see 
that such money is wanted ...” The extent of the protection 
accorded by section 17 is unclear, but it is difficult to think that 
mortgagees could begin to believe that there is a valid exercise of a 
statutory power to mortgage where they in fact rely on an express 
power to mortgage. It would be a wide and bold interpretation of 
section 17 that enabled it to apply where mortgagees do not realise 
‘that the mortgagors need to rely on the statutory powers. In 
practice, most mortgages will not be authorised by section 71. In 
Flegg, however, the mortgage’ to the plaintiffs was used in part 
(some 60 per cent.) to pay off an earlier, authorised mortgage. To 





3 Walker v. Southall (1887) 56 L.T. 882. 

14 Presumably this is limited to incumbrances binding the beneficial interests—it would 
be most odd to allow the trustees to mortgage so as to repay an earlier unauthorised 
mortgage! 

15 Trustee Act 1925, s.16. 

16 Contrary to the argument of Sydney Clayton [1981] Conv. 19, the fact that a 
transaction is unauthorised does not mean that it is ultra vires and void. There is nothing 
to stop any trustee from passing or creating a legal interest (save where the Settled Land 
Act 1925, s.18, applies). When we describe a transaction as unauthorised, we mean that 
equity may enforce equitable rights against the purchaser, mortgagee, etc. This is made 
very clear by Lord Eldon L.C. in Bowes v. East London Waterworks (1821) Jacob 324, 
which involved a lease; for mortgages see, e.g. Walker v. Southall (1887) 56 L.T. 882. 
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that extent, therefore, it was authorised and the land registration 
and section 14 arguments were relevant. For the remainder, there 
was no reason for the mortgage to be enforceable against the 
Fleggs. 


RoGER J. SMITH* 


MANAGEMENT PREROGATIVE, REORGANISATION AND EMPLOYEES’ 
RIGHTS ON TRANSFERS OF UNDERTAKINGS 


Few areas of individual employment law have given rise to more 
complexity than the Transfer of Undertakings (Protection of 
Employment) Regulations 1981.! These provisions, which were 
enacted in a less than enthusiastic attempt to implement the EEC 
“acquired rights” directive have recently been described in the 
Employment Appeal Tribunal as a “Pandora’s box of ambiguities.”? 
Legislation ex facie, designed to safeguard employee rights on 
transfers of businesses has given rise to protracted and complex 
litigation which ironically has, on many occasions, left employees 
at a loss to understand these rights. 

The Regulations broke new ground by providing in Regulation 5 
that, upon a relevant transfer, contracts of employment of 
employees employed in the undertaking “immediately before” the 
transfer are automatically transferred from the transferor of an 
undertaking to its ‘transferee. Regulation 5(2) goes on to provide 
that all rights, powers,-duties and liabilities in connection with the 
contracts transferred are also transferred from the transferor to the 
transferee, and that anything done before the transfer is completed 
by the transferor in respect of the contract or the employee is 
deemed to have been done by or in relation to the transferee. 

However, such automatic transfer of employment would be of 
little use if either the transferee or transferor were free, without 
sanction, to dismiss employees on the ground they were surplus to 
requirements. Under the general law, though, an employer can in 
fact do this with relative impunity, liability for such dismissals 
being primarily in the form of a now modest statutory redundancy 
payment and, only rarely, for unfair dismissal compensation. For 
unfair dismissal liability is, in the case of reorganisations and 
pressing business needs dismissals, all too often no real worry for 
the employer. So long as he can establish a reason for dismissal as 
permitted by section 57 of the Employment Protection (Consolida- 
tion) Act 1978 (either “redundancy” or “some other substantial 
reason”) he has discovered that industrial tribunals are chary of 
interfering too much in the exercise of this kind of managerial 
prerogative and of finding the test of reasonableness under section 
57(3) of the Employment Protection (Consolidation) Act not 
a ee 


* Fellow, Magdalen College, Oxford. 
1 S.I. 1980 No. 884, implementing Council Directive 77/87/EEC. 
? McGrath v. Rank Leisure Ltd. [1985] I.R.L.R. 323. ; 
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satisfied.3 Further, in some extreme cases, an employee may lose 
out on both unfair dismissal compensation and a redundancy 
payment. This is because some reorganisations, resulting in fair 
dismissals, may also not satisfy the statutory test of redundancy.* 
The relatively restrained approach to control. of management 
prerogative in redundancy or organisational dismissals has long 
been encouraged in various key decisions such as, for example 
Hollister v. N.F.U. and O’Hare v. Rotaprint.’ This has troubled 
commentators, who have argued that the balance. between 
management and. workforce expectations is tilted too much in 
favour of the former and needs to be reset. Collins goes further 
and cogently argues that reorganisation dismissals without substantial 
. compensation for affected employees is a denial of an “elementary 
principle of industrial justice.”” Nowhere is the néed to reorganise 
more strongly advanced by employers. than in the case of a 
takeover. So given the usual approach to review of management 
prerogative by tribunals in-this area, the Transfer Regulations, with 
their stated aim of safeguarding employee rights, provide a 
fascinating and acid test of judicial attitudes to the whole problem. 
It.is Regulation 8 of the Transfer Regulations which appears to 
safeguard these rights expressly; underpinning: the concept of 
transfer of employment in Regulation 5 and apparently changing 
the rules of unfair dismissal- discussed above. -It provides that any 
dismissal (either by a transferee or transferor) in connection with a 
relevant transfer will be automatically unfair. Section 57(3) is not 
relevant and the employer: has no opportunity to justify any 
decision to dismiss. This at first glance effectively inhibits either 
vendors or purchasers using a transfer merely as am excuse for 
redundancies because of the sanction of automatic unfair dismissal 
compensation. Alas, though, much of this protection for employees 
is removed by a potentially wide defence provided under Regulation 


3 See Bowers and Clarke (1980) I.L.J. 34. 

4 Sec, e.g. Johnson v. Notts. Police Authority [1974] 1.R.L.R. 360, and Lesney Products 
Ltd. v. Nolan [1977] I.C.R. 235. g 

5 [1979] I.C.R. 542 and [1980] I.C.R. 94 respectively. . ` 

6 See Bowers and Clarke (note 3 supra) who cite Philips J. in Cook v. Linnell [1977] 
LRiL.R. 132 that’ “it is important that the operation of the legislation in relation to 
unfair dismissal should not impede employers unreasonably in the efficient management 
of their business, which must be in the interests of all.” This judicial approach to, in 
particular, “some other substantial reason,” in unfair dismissal law has even undermined 
the sanctity of contract. A unilaterally imposed change of terms of conditions in business 
interests although in breach of contract, has been held to be fair under. unfair dismissal 
law (see R.S. Components v. Irwin [1973] 1.C.R. 535). This is regarded as anomalous; 
even the usually more restrictive common law regards such action as wrongful (see 
Collins (1982) I.L.J. 78, 175; Davidson The Judiciary and the Development of Employment 
Law, p.71). There are signs,.too, that even the law of contract is beginning.to adopt a 
management oriented perspective on the lawfulness of reorganisational change. Forrest 
(1980) 43 M.L.R. 361, 365 cites Secretary of State v. ASLEF (No. 2) [1972] 2 Q.B. 455 in 
support of the view that the implied term may be moulded in favour of a duty on the 
employee to cooperate with the employer. Further, in Creswell v. Board of Inland 
-Revenue (1984) I.R.L.I.B. 255, p.12 the unilateral imposition of computerisation as a 
reorganisation of working methods was held not to be a breach of contract. 

7 Collins (1985) I.L.J. 61. . 
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8(2) which states that if the employer can show that the dismissal 
was for an “economic, technical or organisational reason entailing 
changes in the workforce,” the dismissal will no’ longer be 
automatically unfair, but justiciable on the usual basis under section 
57(3). This takes us back full circle to the typical tribunal treatment 
of management prerogative in the application of that section and 
the problem of frequency of employer oriented decisions about the 
fairness of business reorganisation and redundancy dismissals. 
Disappointingly then, since it will not be difficult for an employer 
to characterise his business needs or reorganisational dismissal as 
“economic, technical or organisational,” Regulation 8, on closer 
examination, could be applied in a way which does not change the 
law much at all. : 

The first case on the Regulations to reach the Court of Appeal, 
however, breathes new life into the Regulation by imposing a real 
restraint on one type of business reorganisation at least. In Delabole 
Slate Ltd. v. Berriman? the applicant was employed as a quarryman. 
His terms included a £100 guaranteed weekly wage. The quarrying 
business was owned by Mr. Baker who in January 1983 transferred 
this undertaking to Delabole Slate. The applicant went over to 
Delabole Slate with the transferred business by virtue of Regulation 
5. Such was not disputed. But he was then offered fresh terms by 
his new employer at an hourly rate of £1.44 (which made him 
£77.60 per week) coupled with a bonus calculated on output of 
rustic slate, which was estimated by the transferee to amount to 
£22.00 per week. The applicant regarded the removal of his 
guaranteed weekly wage as detrimental to him. It was also, of 
course, a breach of contract. Under the general law if it were 
serious enough he would be able to accept it by resigning and 
claiming constructive dismissal. Regulation 5(5) allows- for a 
constructive dismissal claim by an employee automatically transfer- 
red under the Regulations by expressly reserving to’ him the right 
“to terminate his contract of employment without notice if a 
substantial change is made in his working conditions to his 
detriment.” So this Mr. Berriman did. 

An industrial tribunal found that he had indeed been constructively 
dismissed by the unilateral imposition by the employer of a lower 
wage. This was a finding of fact with which the E.A.T. later did 
not interfere. The industrial tribunal, however, then went on to say 
that Regulation 8 applied not only to express dismissals but also 
constructive dismissals. Prima facie the constructive dismissal was 
therefore automatically unfair under Regulation 8. But, according 
to the industrial tribunal, the employer’s defence under Regulation 
8(2) applied. It found that the imposition of lower wages was part 
of a plan to assimilate the conditions of those employees transferred 
with all of those’ already existing in the transferee’s undertaking 
SEAR A AE RO Pr i A ee) 


8 [1985] LR.L.R. 305. 
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and therefore the change of conditions and resultant constructive 
dismissal was for an “economic, technical or organisational reason.” 
The industrial‘ tribunal then went on, not ‘surprisingly, in view of 
the ‘judicial approach to management reorganisation dismissals 
reviewed above, to find that the dismissal was fair under section 
57(3) of the Employment Protection (Consolidation) Act. 

The: E.A.T. reversed this finding. It agreed that Regulation 8 
covered not only express dismissals but also constructive dismissals. 
But it disagreed with the tribunal in its finding that there was an 
“economic, technical or organisational” reason for the’ dismissal. 
This was because the “economic, technical’ or organisational” 
reason had under the full terms of Regulation 8(2), to “entail a 
change” in the workforce. In this case, said the E.A.T., no change 
occurred in the workforce (as‘would usually occur in“ express 
workforce reduction dismissals), merely in the terms and conditions 
enjoyed by the workforce. For a change in the workforce within 
the meaning of Regulation 8(2) there had to be a change in the 
composition of the workforce. Accordingly the dismissal was 
automatically unfair and section 57(3) of the Employment Protection 
(Consolidation) Act did not arise for consideration. ` 

In the Court of Appeal, counsel for the appellants ‘abandoned 
the argument advanced in the E.A.T. that a change in terms and 
conditions per se of the workforce was tantamount to a change in 
the workforce for the purposes of Regulation 8(2). He accepted 
that what must be shown for Regulation 8(2) were “changes in the 
number of workforce or possible changes in the job description of 
the constituent elements of the workforce which, although involving 
no overall reduction in numbers, involves a change in the individual 
employees which together make up the workforce.” The Court of 
Appeal, whilst appearing to accept such an analysis, decided 
nonetheless that, on the present facts, there was no such change in 
the function or composition of the workforce. There was simply an 
attempt to standardise their pay. Accordingly, there was not an 
automatically unfair dismissal under Regulation 8(2).° 

The Court of Appeal also disposed of two further arguments by 
the appellants, one technical and one of policy. First, it was 
mooted that the reason for dismissal in the present case did entail 
a change in the workforce since, it entailed in the first instance the 
constructive dismissal of Mr. Berriman, thence the reduction of the 
workforce, thence subsequently a replacement of Mr. Berriman by 





? The only caveat one might have here about this tacit adoption of counsel’s test is that 
it is assumed that a change in “function” may entail a change in the workforce. Could a 
more drastic change in terms than in the present case (e.g. issue of a completely new job 
description) entail a change in the workforce because of a change in function? It is to be 
hoped that the test will be developed in future cases so that any change in the terms of 
an employee, however drastic and. comprehensive will not entail a change in the 
workforce. It would’ seem wrong that an employee exposed to a more drastic change in 
terms (because his whole function may be different) is less protected than an employee 
faced with a more minor change in his terms. 
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a newly recruited employee, and so as a result, a change in the 
composition of the workforce. This argument was, rightly it is 
submitted, rejected as fallacious. The correct approach to the 
burden of proof in establishing a reason for dismissal in this sort of 
case was to require the employer to show the reason for the 
conduct of the employer which gave rise to the. employee’s 
resignation. Thus it was the reason.for the conduct of the employer 
which was important not the employee’s response to that conduct. 
In this case the reason for the employer’s conduct was to standardise 
pay norms and not to reduce the workforce. Reduction of the 
workforce by one employee and his replacement by another was 
merely an incidental consequence. Since the desire to standardise 
pay conditions did not entail a change in the workforce, the 
dismissal was automatically unfair. 

Secondly, counsel had argued that Regulation 8(2), as interpreted 
by the E.A.T., had undesirable effects on proposed employer 
reorganisation programmes. Employers might now be liable for 
large sums if they unilaterally harmonised terms and conditions of 
those transferred with those already existing in the transferee’s 
undertaking. The Court of Appeal rejected this argument too, 
even though it would have been in keeping with past judicial 
attitudes to managerial reorganisation problems. The fact that 
unfair dismissal case law generally was sympathetic to business 
reorganisations could not prevail over subsequent legislation which 
had as its express aim, the safeguarding of employee rights. 
Acquired terms and conditions of employment were, according to 
the Court of Appeal, one of the most important employee rights to 
be safeguarded. 

In conclusion, this is a commendable interpretation of the 
Regulations and one which now characterises more recent 
approaches to the Regulations by the E.A.T. Earlier decisions of 
tribunals and the E.A.T. had tended to put forward restrictive 
interpretations of the Regulations.’? These approaches are now 
being deprecated in favour of more liberal views which are perhaps 
illustrated by the opening remarks of Waite J. in McGrath v. Rank 
Leisure Ltd. when he said: 


“It may be that the Transfer Regulations if they are to be 
properly understood, should not be over-literally construed 
and that their meaning is best discovered by interpreting them 
broadly in the spirit of the Brussel’s directive on which they 
are founded ... It may therefore be safely presumed to have 
been the intention of both Parliaments that when the Transfer 
of Undertakings Regulations were enacted for the United 


10 In Canning v. (1) Niaz (2) McLoughlin [1983] I.R.L.R. 431 it was suggested 
(although later cases have disapproved this) that a finding of an economic, technical or 
organisational reason for dismissal precluded a right to a redundancy payment. And in 
McGrath v. Rank Leisure Ltd. [1985] I.R.L.R. 323 the E.A.T. had to correct a view that 
a finding of an economic, technical or organisational reason made a dismissal automatically 
fair. 
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Kingdom the existing rights of employees would not be 
restricted or diminished”.’ 


Only a consistent employee orientated purposive approach to the 
Regulations can fulfil this aim. Delabole Slate v. Berriman goes 
some way towards this. But in conclusion, it does seem unfair that 
those dismissed as surplus to requirements will not be’ able to claim 
the automatic unfairness under Regulation 8 (since a change’in the 
workforce will be entailed) whereas those kept on by the transferee 
but who suffer action short of dismissal by changes in their 
contracts, can. And as one commentator has pointed out,” it is 
surely unjust that.employees who resist such changes outside the 
context of a business transfer may be less well off than employees 
who resist change ‘when the Transfer Regulations apply. Striking a 
fair balance between the competing interests of employers and 
employees during a great many business reorganisations _ will 
continue to be a major problem. 


JOHN McMUuLLEN* K 
11 [1985] I.R.L.R. 323: . 


12 Collins (1985) I.L‘J. 61. 
> Fellow and Tutor, Girton College, Cambridge. 


REVIEW ARTICLE 
FOUNDING MYTHS IN LEGAL RATIONALITY} 


Drorr, MYTHE ET RAISON. ESSAI SUR LA DERIVE MYTHO-LOGIQUE DE 
LA RATIONALITE JURIDIQUE. By J. Lenoble and F. Ost, Brussels: 
Facultés Universitaires Saint-Louis, 1980; ix and 590 pp.; 
FF 190.00. : 


Rousseau wrote, in The Social Contract: “the legislator, being unable to 
use either force or reasoning, must have recourse to an authority of a 
different: order, capable of constraining without violence and persuading 
without accusation.”! This authority of a different, mythical order is belief 
or political love. Elsewhere Rousseau added: “if you would have [people] 
obedient to the laws, make them love the laws.”? Constraint, rationality 
and myth: these are the elements composing the legal that we have tried 
to collect together in our book Law, Myth and Reason. Essay on the 
Mytho-logical Diversion of Legal Rationality? We would like, here, to 
present its main lessons. 

We would observe, first of all, that, in the diverse forms of divine 
mandate, natural reason, social contract or popular consensus, law always 
prides itself on its rationality. As if, to ensure its legitimacy and ground its 
self-evidence (vérité), legal discourse needs to anchor itself in some kind of 
absolute. Now, this “as if” arises directly from the level of the unconscious: 
“unconscious thought is the space of as if, the mimesis of gratification.”* 
Such is probably also the way that legal discourse’s relation to the ideal 
works: that is, everything happens “as if’ the law made sure, from the 
start, of complete intelligibility and absolute validity. A passage literally to 
the frontier with fantasy, an overinvestment in the imaginary, a driving of 
logic by myth which parades fable on the stage of desire and strives to 
produce the same on the terrain of the real. We have uncovered this 
mytho-logical effectivity’s traces in legal practice and recorded its echo in 
theory of law. 

Practical legal reasoning has been studied from the standpoint of the 
judicial function. In a first stage of inquiry, we have employed the 
theoretical model, the overall conceptual framework, governing the way in 


t This article, in which the authors present the main argument of their book, Droit, 
Mythe et Raison, first appeared as “Rationalité Juridique et Mythes Fondateurs” in 1979 
in Archiv für Rechts- und Sozialphilosophie, Supplementa, Vol. 1, part 1, pp.519-535. 
The translator is grateful to the authors (who have made some minor changes and have 
approved explanatory material in the notes) and to the editors of the Archiv for 
permission to publish this translation; also to Peter Goodrich for some valuable 
suggestions. 

J.-J. Rousseau, The Social Contract (1762), in The Social Contract and Discourses 
(London, 1973), p.196 (modified). 

2 A Discourse on Political Economy (1758) in ibid. p.127. 

3 At pp.6-9 the authors distinguish (1) the “mythological,” as explanation in terms of 
supernaturalistic fables involving no necessary connection between myth and logic; (2) 
the sense, to be found in Enlightenment writings and in Marxism, in which logic is 
supposedly independent of myth and the “mythological” is condemned as the subversion 
of reason and logic by myth; (3) the “mytho-logical” as the subordination of reason to 
myth inasmuch as the “order of logic”, closed through its overdetermination by belief, 
inheres in the “order of the imaginary” (translator). 

4 J. Florence, L’Identification dans la Théorie Freudienne (Brussels, 1978), p.88. 
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which that function is organised. This model has appeared as centred in 
the idea of unity: unity of the judicial system, unity of the prosecution 
service, unity.of the Cour de Cassation . . . which themselves refer quite 
explicitly to unity of the legal text, to univocity of the meaning of a law. 
These first conclusions are confirmed in a second phase, the study of 
judicial method as such: if the judge no longer offers sacrifice to the 
illusions of the revolutionaries who believed that they could dispense with 
the very expression “case law,” nonetheless the idea prevails that, if not 
statute, at least the legal system presents clarity, coherence and 
completeness sufficiently to respond adequately to no matter what kind of 
special case. Everything happens “as if,” when all is said and done, the 
legal order is able to restore its integrity'in no matter what kind of 
situation. In this way it indefinitely elaborates itself, yet without modifying 
itself, following a tautological process: “the law (loi) i is the law.” By virtue 
of tautology, which has been called the language of power, there operate 
simultaneously a rarefaction effect (reality being reduced to the categories 
in the law and the law itself interpreted in the same spirit) and an 
expansion effect (to avoid identity pure and simple, when one says “the 
law is.the law” one adds something to the word “law”: this supplement is 
precisely the belief in the law’s intelligibility and validity). Reduction of 
the diverse to the unity of statute (du légaľ) and location of statute on the 
plane of the undisputed: this subterfuge characterises the judge’s 
interpretation of the law and leads into the mythical image of the rational 
legislator. 

If the theoretical debate on whether the nature of legal logic is formal 
or non-formal casts a clearer light on the functioning of legal rationality, it 
nevertheless remains a prisoner of its own antinomic terms, which mask 
the real effectivity of logician’s ideals (idéaux logiciens). Is legal discursivity 
rhetoric or logic, a matter of argument or of syllogism? Both, we contend: 
it pursues coherence, transparency, completeness; but it does so by way of 
ideals, of the regulative idea, of the heuristic principle, of fantasy—thus, 
of argument, and not with any merely technical aim. Forced to choose 
between rhetoric and logic, the problematic in this debate evidently cannot 
cope with this phenomenon, which becomes what is “unthought” (impensé) 
in the debate—an “unthought” that, as with anything that is repressed, 
marks the debate without its ‘knowing. 

This theoretical situation is of the same order as that familiar on the 
plane of philosophy of law, engaged perpetually in the debate between 
legal positivists and natural lawyers. Here too it is important to supersede 
the controversy’s apparent discourse, so as to examine the common 
implicit premisses that link and shape the opposing positions. In this case, 
whether one relates statute to an ideal law, to a superior positive norm or 
to the sociological phenomenon of power, what is never questioned is the 
indisputable validity of law and the unconditional obedience owed to it. 
Here too emerges the order of “as if,” the figure of tautology; one acts “as 
if” law is valid: “law (droit) is law.” 


1. The Judicial Function 


The way in which our legal discourse operates emerges first of all on a 
level constituted by the institutional framework and the interpretive 
horizon within which the judicial function is fulfilled. The idea is that the 
judge’s relation to the norm is characterised by a double dimension, both 
institutional and hermeneutic, and that the logician’s ideal by reference to 
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which our legal rationality operates can be located within the picture of 
the judicial function that that dimension conveys. 

To outline that fore-understanding> which guides the development of 
case-law production, we have examined two dimensions of the institutional 
framework in which the judicial function is organised in our tradition: on 
one hand, the meaning of the theoretical model that is at the basis of that 
organisation; on the other, the implications bound up with the control that 
the Cour de Cassation exercises over the central operation of all judgement, 
that of determining fact. 

The dominant feature in the theoretical model underlying this 
organisation of the judicial function may be defined as the subordination 
of legal discourse to the symbolic system of centralistic unity. This unity, 
however, is affirmed only in being presupposed: the legal system’s logical 
unity, the postulate according to which our judicial institutions have been 
designed, is lived only in the mode of presupposition—in the mode, we 
shall say, of “as if.” This is manifest right away when one examines the 
impact of the changes in organisation of the judicial function that were 
inspired by the French Revolution. These changes are predominantly read 
in keeping with the ‘revolutionary will to locate legal discourse in a 
monological reduction. But this reading immediately notes that that 
reduction involves a chimerical ideal and that the transformations that the 
revolutionary prescriptions underwent involve, on the other side, the 
emergence of conditions of possibility of a creative power on the part of 
the judge and of a legal discourse whose subordination to the symbolic 
system of logic does not close it off. 

It has seemed to us, on the contrary, that the passage from the Old to 
the New Régime, just like that from the revolutionary period to the post- 
revolutionary, was not at all to be understood in terms of rupture or 
break; that, beyond the transformations, one could recognise a continuity, 
that indeed which involved a mytho-logical diversion of legal rationality. 
On both sides, in fact, whether on the plane of fiction, in the period of the 
Old Régime and in the post-revolutionary period, or on the plane of 
reality, in the revolutionary period, there was a growing belief in a logical 
unity of the text*—the institutional organisation of the judicial function 
merely expressing this centralistic universe of the text in its own special 
sphere. 

An analysis of three dimensions of the contemporary organisation of the 
judicial function in Belgium has made it possible to confirm just 
this hypothesis. Indeed, the readjustments introduced in our judicial 
institutions—for example, the creation of the Conseil d’Etat or some of 
the reforms proposed by the Royal Commissioner for judicial reform, and 
also the régime of state non-responsibility for the consequences of judicial 
action, or again the picture emerging from the function devolved on the 
Cour de Cassation—involve, in various forms, the same subordination of 
legal discourse to the logician’s ideal lived in the mode of “as if” and its 


5 Above and beyond knowledge of legal technique, the judge possesses a 
“fore-understanding (Vorverstdndnis)” of law, “a body of preliminary evaluations 
Vorbewertungen), extra-systemic, kinds of topoi or commonplaces accepted as such 
following the method of the obvious) in a given social milieu in a given period” (Droit, 
Mythe et Raison, p.128; cp. J. Esser, Vorversténdnis und Methodenwahl in der 
Rechtsfindung (Frankfurt am Main, 1970); H.-G. Gadamer, Truth and Method (London, 
1975), pp.235 et seq., 261 et seq., 475, following Heidegger). (Translator.) 

6 Abbé Siéyes, Aperçu d'une Nouvelle Organisation de la Justice et de la Police en 
France (Paris, 1790), p.53. 
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correlates which are the unitary model of the organisation of the judicial 
function and the presupposition of univocity of legal language. 

As has already been indicated, a second level of the organisation of the 
judicial function has been investigated. The issue here is to ascertain the 
impact of the principal competence attributed to the supreme court in its 
relation to the operation, on the part of the trial judge, of determining 
fact.” In Belgian positive law it is established that, whenever it has had 
occasion to do so, the Cour de Cassation has recognised itself as competent 
to modify a determination of fact by the trial judge, with, however, 
certain reservations concerned essentially with the nature of the grounds 
of the trial judgement. Rigaux’s conceptualist theory® has judiciously 
reviewed this plenitude of competence, shedding light on what is precisely 
the purely conceptual character of the control of the determination of fact, 
that determination not being identical with a passage from concrete to 
abstract. Nevertheless the scope of such control, which this same 
conceptualist theory misunderstands, cannot be grasped unless one takes 
proper account of the consequences of the special nature of the Cour de 
Cassation for the control that it exercises: the fact that the supreme court 
is judge only of the judgement’s legality results in a fictional identification 
of the facts of the case with the abstract record made by the trial judge in 
the judgement of fact, an identification which results in rejecting the 
logical consequences of the character of the facts as constructs. In this 
fictional identification and the closure of which it is bearer thus emerges 
afresh the logician’s ideal lived in the mode of as if, in which legal 
discourse and its expression in the institutional organisation of the judicial 
function find their life. 

Study of legal hermeneutics provides the same lessons. Some of the best 
and most recent studies regarding judicial interpretation of statute conclude 
that it aims, in the last analysis, at confirming the legislator’s rationality.° 
But this theoretical conclusion is never thought for itself: it gives way 
before the massively obvious facts that divergent interests are at work in 
the court, that case law can conflict and even that in different cases the 
same argument of legislative rationality can lead to opposite results. The 
thesis of the legislator’s rationality is no sooner glimpsed than devalued, 
reduced to the status of.a fiction in argument. We propose to invert that 
situation—to show that, far from playing the rôle of alibi in argumentation 
determined by something else, the figure of the rational legislator, which is 
not so much the author of any specific statute as that “artificial man in the 
state” of which Hobbes and Rousseau speak, expresses, on the truly 
heuristic plane, the monological or tautological apprehension of conflict by 
case law. Producing “One”-ness in legal discourse, this figure shelters and 
gathers together the great variety of interpretations that interests and 
ideologies inevitably provoke. In doing so, it communicates to them their 
essential element—that without which they would be nothing—authority, 


7 See, further, J. Lenoble, “Le Contrôle de la Qualification par la Cour de Cassation 
et la Cléture du Discours Juridique” (1980) 5 Revue Interdisciplinaire d’ Etudes Juridiques 
139-160. 

8 F, Rigaux, La Nature du Contrôle de la Cour de Cassation (Brussels, 1966). 

> Cp., among others, N. Bobbio, “Le Bon Législateur” in H. Hubien (ed.), Legal 
Reasoning. Proceedings of the World Congress for Legal and Social Philosophy (Brussels, 
1971), pp.243-249; L. Nowak, “De la Rationalité du Législateur comme Elément de 
l'Interprétation Juridique” (1969) 12 Logique et Analyse 65-86; Z. Ziembinski, “La 
Notion de Rationalité du Législateur” in Formes de Rationalité en Droit (1978) 23 
Archives de Philosophie du Droit 175-187. 
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and effects a reduction of the otherness in the social to the identity of the 
legal. 

In this systematisation by way of case law, of which the rational 
legislator constitutes in some sort the regulative idea; a number of factors 
may be distinguished. First, discursive factors: the figures of the text, the 
author, interpretation itself, far from being simple supports through which 
the ideality of thought passes in transit, contribute decisively to canonising 
the meaning of legal texts. To these discursive contraints, of course, must 
be added those that are specifically legal. Thus the prohibition of a denial 
of justice, linked to’ the obligation to provide reasons for a legal decision, 
compels the judge to exploit all the resources of a legal system lying 
beneath statute: from the legitimate closure of the legal system, one thus 
passes to the dogmatic postulates of coherence, completeness, transparency. 
An integration effect that will be further reinforced, on one side, by the 
action of legal languagé, which selects and sets out facts in accordance 
with its own'laws of combination and transformation, and, on the other, 
the generalising tendency immanent to the rule of justice that prescribes 
equality of treatment. - 

One thus sees that the figure of the rational legislator is already deeply 
involved even before any problem of statutory interpretation has been 
explicitly posed. In addition, when one develops a theoretical model of 
how interpretation operates, one does not hesitate to make the legal 
system’s rationality, personified in the mythical person’ of the legislator, 
the content of the judge’s fore-understanding. This fore-understanding is 
then brought into action by various methods operating on the plane of the 
three contexts within which the legal norm is deployed: the contexts: of 
language, the legal system and society. From this enquiry arises the idea 
that although, in each application of the norm, these three contexts 
interact, interpretive practice remains essentially nomo-centric, and that 
contrarily to what is maintained by contemporary functionalist and 
consensualist theories of interpretation. This conclusion would obviously 
have to be revised if, to use Max Weber’s models, our case law were to 
return to a more charismatic style or, on the other hand, were in the 
future to adopt a more scientific mode of operation. ` 

We have therefore to ask ourselves what functions the postulate of the 
legislator’s rationality fulfils. First, the function of rarefaction: the 
harmonisation’ of the legal system induced by the regulative image of the 
rational legislator certainly entails progress, but this progress is integrated 
or endogneous. Next, the function of argumentation: the rational legislator 
constitutes the ultimate argument of judicial discussion, an argument of 
authority which validates the construction, proposed by the judge, of the 
meaning of texts. Finally, the function of legitimation, operating on the 
most general plane of legal dogmatics. 

It is significant that, although other social disciplines (political economy 
or history, for example) equally assume the rationality of the agents they 
study, they make it the object simply of a hypothesis that experiment may 
refute, while in law, on the contrary, the presumption of the legislator’s 
rationality is irrebuttable. Standing midway between directive and 
hypothesis, the rational legislator is the basic postulate of legal dogmatics, 
which itself is a form of knowledge midway between doctrine and science. 
Thus one can say in conclusion that, in these dogmatics, the postulate 
maintaining “the legislator is rational” plays, for the problematic of the 
intellgibility of legal texts, a rôle comparable with that fulfilled, for the 
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problematic of those norms’ validity, by Kelsen’s basic norm, which 
maintains “the law is binding.”!° 

At the end of this first voyage, which has ‘allowed us to highlight the 
location of legal rationality within the imaginary order of a logician’s 
picture, and this as much through the institutional structure of our judicial 
order as through the hermeneutic model that guides the statements of case 
law, it is important to move on to question the theoretical status of the 
relation between law and logic. 


2. Legal Logic 


With a view to analysing legal logic, we have duttriguisned the structuration 
of the theoretical field relevant to that question, as well as the implicit 
premisses bound up with it, in order, in a second stage, to propose a new 
hypothesis of reading that may do justice to what the classical theories 
seem to us to have left out. 


The State of the Problematic 


Without entering here into an analysis of that problematic,:we can 
nevertheless note that it seems to be characterised by two features: on one 
side it is the occasion of a recurrent debate between the formalist and 
antiformalist tendencies; on the other, over and above their mutual 
opposition, thesé two positions are united in common presuppositions that 
involve an instrumentalist reading of the rôle of logic in law. ~ 

The formalist tendency, as the name given it suggests, places to the fore 
the fruitfulness of the instruments of formal analysis, that is, formal logic 
and semiotics, for giving an account of legal discursivity: However, while 
this tendency’s adherents attempt to push ever further the limits beyond 
which formal analysis would no longer give an account of the modes of 
legal reasoning, they generally recognise, thus giving antiformalists’ 
arguments their due, ' that logic does not constitute the sole principle of the 
legal. 

Although a number of writers get no further than this notirig of dualism, 
contenting themselves with elaborating their formal analyses and so, as 
Klug says expressly,’ leaving open the sphere of relations between the 
logical and the teleological, others on the other hand try to supersede that 
dualism and thereby to give an account of the relations between law and 
logic. Now, the important thing to notice is that these attempts at 
supersession aim to locate the domain of decision, thus freed from the 
constraints of formal logic and submitted to the play of axiological 
determinations, once again in the sphere of rationality, guarantor of 
logical unity. We have tried to show just this regarding the theories of 
Kalinowski and Horovitz, for whom the rationality of law can be inferred 
by referring the legal either, for Kalinowski, to a natural law (loi) 
conceived on the thomist model or, for Horovitz, to a reality that can be 
mathematised by the device of treating it statistically.’ 

The formalist tendency, in order to avoid giving its due to the plane of 
“as if,” on which the relation of law to logic develops, that is, to the 





10 This idea is developed in F. Ost and M. van de Kerchove, “Rationalité et 
Souverainité du Législateur: ‘Paradigmes’ de la Dogmatique Juridique?” (1985) 62 Rivista 
Internazionale di Filosofia del Diritto 227-251. 

11 U, Klug, Juristische Logik (Berlin, 3rd ed., 1966), p.156. 

12 See, among others, G. Kalinowski, Introduction à la Logique Juridique (Paris, 
1965); J. Horovitz, Law and Logic (Vienna and New York, 1972). 
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presupposed nature of the logician’s ideals whose trenchancy in legal 
rationality has been seen, ends up in one of two positions. Either it in no 
way resolves the question of the relation of law to logic, so as to content 
itself with describing the formal mechanisms that partially structure legal 
discursivity—a hypothesis that certainly is not to be criticised yet does not 
explain, but rather elides, the dimension of the imaginary, which marks 
the relation to logic and hence the effects of closure and blockage bound 
up with it. Or it locates that legal discursivity on the plane of an a priori 
rationality—a hypothesis that leads to instrumentalising logic, so far as the 
legal decision and the choices that it involves are then referred to a 
founding instance. ; 

The same presuppositions are equally at work in the antiformalist 
position, which we have examined, essentially, through the thesis defended 
by Perelman. The idea here is to relativise the part played by formal logic 
in law in order to distinguish the prudential logical structure that defines 
the essence of legal reasoning, that is, the choice of the premisses of the 
judicial syllogism. It is in order to open out the sphere of this other logic 
that Perelman has developed his theory of argumentation, inspired by the 
rediscovery of Aristotelian dialectic and rhetoric. ! 

The important thing here is to point out that the reading of legal 
rationality thus proposed, apart from its judiciously displaying the 
argumentative character of judicial debate, in the last analysis secures the 
possibility of judges freeing themselves from formal logic, which is thereby 
conceived once more in an instrumental fashion. Legal systematicity, far 
from being presented as closing and rarefying, is posited as linked to a 
debate that, through the use of the discursive techniques that constitute it, 
ensures suppleness and adaptation. 

In this way the debate on legal logic and the bipolarity that characterises 
that debate end up with a picture of the relation of law to logic that, in 
order to instrumentalise the rôle of formal logic and locate law once again 
within the game of rational determination, seems to us to miss out the 
clearly imaginative mode in which the logician’s reference of legal discourse 
operates and, in so doing, the real effectivity of the “as if’ that runs 
through it. 

Let us remark finally that, while the Marxist reading of the problem of 
legal logic, excepting probably that of Poulantzas, whose thought on this 
point nonetheless remained in an embryonic state,’ has managed, in a 
first stage, judiciously to publish the game of the formalist symbolic system 
in the law, it too nevertheless ends up repressing that system’s effects and 
reproducing the terms of the classic debate between formalists and 
antiformalists.' 


An Attempt at Supersession: the Emergence-of a Mythological Conception 
of Legal Rationality 


It is the concept of a logician’s ideal that will make it possible to 
conceptualise simultaneously both legal logic and the discussion of which it 
is the object: they involve imperatives of transparency, coherence, 
completeness and self-control of the discourse, but these imperatives 


133 Cp., among others, C. Perelman, Logique Juridique. Nouvelle Rhétorique (Paris, 
1976). 

14 N. Poulantzas, Nature des Choses et Droit (Paris, 1965); “A Propos de la Théorie 
Marxiste du Droit” (1967) 12 Archives de la Philosophie du Droit 145. 

1S Cp., e.g., M. Miaille, Une Introduction Critique au Droit (Paris, 1976), pp.201-226. 
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function much more on the heuristic plane, as desire or fantasy, than on 
the plane of the a posteriori control of technical correction of discourse. 
So we shall set out explicitly our central thesis: logic has something to do 
with myth; logic’s production of uniformity in discourse is of the order of 
fantasy. 

With Pierre Legendre,’ we can thus discover the triple modification 
that this phenomenon induces in legal discourse: the. legislator makes him- 
or herself a Pontiff, texts become the Text, jurists make themselves 
Doctors. By virtue of the imaginary, successive legislators make themselves 
Pontiff, sole author, timeless and sacred, endowing legal texts with surplus- 
value. Those texts in their turn, scattered and successive, gather themselves 
together in a closed. object, the Text, which treats itself more .geometrico 
and effaces the fragments’ historical origin. A Text that sets the questions 
and gives the answers, assigns everyone their rôle, absorbs the strongest 
contradictions, a Text that collects all the meanings that its interpreters 
confer on it, a source of validation that authenticates jurists’ labour in so 
far as they enter into that imaginary textual economy. Those jurists who 
know the way into the Text are Doctors, fungible in -their common 
identification with the Pontiff, part of whose power they borrow; as Celsus 
indicated long ago, “To know the statutes does not mean to have got hold 
of the words, but to be acquainted with their sense and application.”!” 

We have wished to submit these theses, which clarify our initial analyses, 
to a whole series of tests with the aim of confirming their fruitfulness. 
First, a historical inquiry. Three moments serve us as bearings: the 
practice of the medieval canonists, who were able to reconcile Roman law 
and holy scripture, legitimating the one through the other; -French 
Revolutionary thought, which substituted for royal absolutism the 
absolutism of the state and for the cult of the person the cult of the law; 
finally, the movement of anti-legalistic ideas, which are rather well 
expressed in the works of François Gény, although we try to show in 
detail. how, in the end, he restores a textual centralism.'® 

Next we propose a second theoretical confrontation by linking our thesis 
of mytho-logic to the concepts first of the imaginary and then of ideology. 
The .concept of the imaginary, as developed today by Ricoeur and 
Castoriadis,’? makes it possible to conceive the way in which the social 
bond is formed through symbolism. What interests us is that, to create a 
social bond, the initial imaginary always tends to autonomise and close 
itself: the initial reservoir of full meanings that constitutes groups (hence 
myth) folds back on itself in a discourse that is always in need of coherent 
manipulation (hence a logic) as if the absolute spirit presided -over the 
birth of every institution. 

These notes on the imaginary allow us to begin a debate with the 
concept of ideology. This confrontation is necessary if we are clearly to 
distinguish our own hypotheses from those analyses, from now on 


16 P, Legendre, L’Amour du Censeur. Essai sur l’Ordre Dogmatique (Paris, 1974) and 
Jouir du Pouvoir. Traité de la Bureaucratie Patriote (Paris, 1976). 

1 Dig. 1,3,17. “ 

BF. Gény, Méthode d’Interprétation et Sources en Droit Privé Positif: An English 
Translation by the Louisiana State Law Institute (1899, 2nd ed. 1919; St. Paul, 1963). 

? See, among others, P. Ricoeur, “L’Imagination dans le Savoir et dans l'Action” in 
Savoir,. Faire, Espérer. Les Limites de la Raison, Vol. 1 (Brussels, 1976), pp.207 et seq.; 
C. Castoriadis, The Imaginary Institution of Society (Cambridge, forthcoming) and “La 
Découverte de PImagination” (1978) 3 Libre 151 et seg. [See also John B. Thompson, 
Studies in the Theory of Ideology (Cambridge, 1984), Chaps. 1 and 5 (translator).] 
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“classical,” of legal discourse that are proposed in terms of critique of 
ideologies. That is: the Marxist concept of ideology is not without 
ambiguity. If, in a first phase, Marx correctly identifies the imaginary 
effect achieved by ideology, nonetheless he finishes by attributing its 
genesis and reproduction to material determinations. Against that idea, it 
must be asserted that ideology is not an inverted reflection of the real 
world, since the real is always-already invested with the imaginary. And if 
it is true that historical societies are societies of domination, that 
domination is éxerted only in the sphere of the imaginary, which creates 
the social bond. To believe that the imaginary is an epiphenomenon 
obscuring a real contradiction is to bring the symbolic dimension of the 
law and of power down to the empirical plane. It is to convert it into 
simple social products—running the risk of thinking (a risk confirmed how 
often by history) that it is enough to change the material situation in order 
to become free from its powers. 

We must now reflect on the law’s imaginary for itself: the occasion for 
this is a shift of our reflections to the more central plane of philosophy of 
law. Analysis of the recurrent debate affecting the problematic of legal 
logic has allowed us to propose our hypothesis: legal logic can in no way 
be reduced.to the bipolar schema that runs through the theoretical picture 
of it that is generally given; rather, legal logic is to be defined through the 
logician’s ideal that involves locating legal discourse in the order of belief 
and desire. This hypothesis of the mytho-logical character of legal 
rationality, which in the present stage of argument has been merely 
proposed, must now be investigated more deeply. To do so, we need to 
work up to a third level of legal discourse, that of western philosophy of 
law. 


3. Philosophy of Law 


The privileged rôle thus granted to philosophy of law is justified by the 
double circumstance: (a) That there is a structural homology between the 
first two levels of legal discourse and philosophy of law: indeed, as we 
shall see, on both sides one finds the logician’s imaginary in which the 
jurist’s speech (parole) dissolves itself so as to be no more than repetition 
of something already said. (b) That philosophy of law, in the very 
refinement of its mode of explanation, helps to highlight what involves and 
produces the mytho-logical reference and in that way defines it following 
the example of legal practice. 

Two steps need to be distinguished: in a first phase one needs to define 
the theoretical material with whose aid one is to outline the nature and 
effect of the mytho-logical reading of legal discourse conveyed by 
philosophy of law; next, in a second step, this recurrent dimension of legal 
philosophy has to be pinpointed. 


Elements for a Mytho-logical Reading of Philosophy of Law. Epistemology 
and Psychoanalysis 


The first critical instrument is found in epistemology. The idea here is to 
show, on the basis of the achievements of contemporary theory of science, 
how a certain internal structure of philosophy of law, that which we 
examine through the logic aspect of the couple mytho-logic, i.e. its closure, 
its foundational reference, its subordination to the logician’s imaginary, is 
linked to a dogmatic conception of knowledge and, through that link, 
_ produces that conception’s specific effects. 
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The traditionally accepted image of scientific work reproduces a three- 
stage schema supporting the idea of science as picture of the world and of 
the scholar as reader of the great book of the Universe. In this image, the 
scientific approach is in effect presented as successively involving 
constitution of the object by drawing from the observed natural given, 
elaboration of-a corpus of theory by abstracting the laws of reality and 
verification of hypotheses by return to the empirical. Without examining 
this epistemological model further here, let us notice however that it 
results in a legal-religious conception of the world which, notably, is 
conveyed as much by the semantic ambiguity affecting the term “law (/oi)” 
as by the idea of a reality charged with an intrinsic normativity and’ the 
correlative idea of a transcendent source of meaning in which that 
normativity originates.”° 

For this classical conception has progressively been substituted a different 
reading of the scientific approach, proposed especially by Bachelard, 
Ladriére” and Popper.” In this view, science is defined as activity rather 
than as knowledge, as production rather than as contemplation, as dialectic 
rather than as reading. Inquiry is conceived as modifying reality rather 
than as reproducing it. Theory is analysed not as a process of giving 
form to observations already made but as an interpretive framework 
presumptively coveririg the whole of the envisaged domain. Finally, this 
conception leads to a recognition of the fact that science develops only 
inasmuch as it is, necessarily, under permanent reconstruction. j 

At this stage, we believe, the interest of these epistemological reflections 
emerges., It manages to express itself in the Bachelardian concept 
“epistemological obstacle.”* The idea is that, in the different stages of the 
development of knowledge, there frequently appear factors of resistance, 
blockages that hinder precisely that operation of permanent reconstruction 
which alone produces the fruitfulness of science. Now, Bachelard discovers 
among the conditions of production of epistemological obstacles precisely 
the dominant rôle fulfilled by the classical theories of knowledge, owing to 
the speculary structure that defines them, in which the knowledge relation 
is presented as a closed system where subject and object reflect each 
other. A denunciation of classical philosophy which, effected on the 
epistemological plane, is closely akin to Heidegger’s calling into question, 
on the ontological plane, of the blockage effects linked to the foundational 
structure of western metaphysics. 

Philosophy of law, whose recurring foundational structure is just what 
we are trying to discover, so as to locate law in a theoretical space that 
guarantees its systematicity and coherence, will create. obstacles in the 
functioning of legal discourse. It will lead legal discourse to produce itself 
as a self-reproducing discourse, as evicting from reality the fact that reality 





i On the last point, see L, Althusser and E. Balibar, Reading Capital (London, 1970), 
p.16. ; : 

1 J, Ladritre, L’Articulation du Sens. Discours Scientifique et Parole de la Foi (Paris, 
1970); “Le Rôle de I’Interprétation en Science, en Philosophie et en Théologie” in 
Science, Philosophie, Foi. Colloque de l’Académie Internationale de Philosophie des 
Sciences (Paris, 1974), pp.213 et seq. 

2 K, R. Popper, The Logic of Scientific Discovery (London, 1972). : 

23 On this concept, cp. G. Bachelard, La Formation de l Esprit Scientifique. Contribution 
à une Psychanalyse de la Connaissance Objective (Paris, 8th ed., 1972). [See also D. 
Lecourt, Marxism and Epistemology. Bachelard, Canguilhem and Foucault (London, 
1972) (translator).] i ` 

f 


540 THE MODERN LAW REVIEW [Vol. 49 


itself constructs the contradictory characteristic of commanding its own 
reconstruction.” 

Following Bachelard’s suggestion to investigate the deep sources of the 
closure of discourses (here, philosophy of law) on the side of individuals’ 
drive mechanism, we have next steered our enquiries in the direction 
of psychoanalysis, which thus forms our second critical instrument. 
Psychoanalysis not as clinical discourse, however, but as announcement of 
the “other stage,” that of the unconscious, on which plays our relationship 
to truth and to the law. 

To become a subject—and psychoanalysis teaches us that that task is 
infinite, for we have never finished with our speculary image and our 
Oedipus—is to take oneself as a subject of desire, dedicated to lack and 
limitation, a subject speaking through metaphor since neither do we ever 
attain the completeness at which we aim. 

To mark this fact is to reveal the irreducibility of the flaw that 
constitutes us, the fragility of our logician’s grounds for self-confidence 
and the illusory omnipotence of the powers to which we subject ourselves. 
A good part of conscious discourse, without speaking of its pathological 
forms, employs itself in repressing that situation. Censorship, sublimation, 
transference and identification are forms of checking by procedures for 
reassuring the subject within the full order of the imaginary. Institutions 
and instituted discourses find there the terrain of their choice. They will 
not rest in filling that agonising breach by reviving the mirages of 
omnipotence: “the law is reason unaffected by desire,” says Aristotle”; 
the legislator, Rousseau adds, is an “extraordinary man within the state” 
who beholds “all the passions of men without experiencing any of them.”?6 

Everything happens “as if” law were rational and valid. 

Freud opens the way here: philosophy, in claiming to elaborate a 
coherent and gapless picture of the universe, and accordingly replying to 
our vital questions with the resources of belief rather than of reason,” 
functions as discourse of self-evidence, shatters the metaphorical valency 
of signifiers. 

The legal text operates at the point of encounter. Guaranteed in the 
order of knowledge and power, it functions as Code, abolishes the lack of 
sufficient correspondence between signifier and signified: it enunciates the 
self-evidence of social relations at the same time as accomplishing it. 

In this way, the philosopher’s imaginary guarantees the ideal consistency 
of the social body, general will, Volksgeist, mass line. Into this imaginary 
plunge legal dogmatics, which then manage to gather conflict under the 
categories of the law, restoring the reign of law just where the disparity of 
the social, the hazard of the historical, the contradiction of the individual, 
stick out. 

This mytho-logical self-confidence probably does not operate always and 
everywhere with the same intensity and in the same ways: one even knows 
of notable exceptions. Better: the three authors we have specially studied, 


24 These ideas are developed in F. Ost and M. van de Kerchove, “Towards an 
Interdisciplinary Theory of Law” in A. Peczenick (ed.), Theory of Legal Science 
(Dordrecht, 1984), pp.497-508; F. Ost, “Dogmatique Juridique et Science Interdisciplinaire 
du Droit” forthcoming in Rechtstheorie. 

% Aristotle, Politics, II, 16, 1287 a 32. 

% J.-J. Rousseau, The Social Contract, op. cit. note 1, pp.194-195 (modified). 

27 S. Freud, “The Question of a Weltanschauung” (1932) i in New Introductory Lectures 
in Psycho-analysis, Works (Standard Edition), Vol. 22 (London, 1964), pp.158-182. 
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Aristotle, Kant and Kelsen, have, each in their own manner (it is in this 
that they. still call to us) denounced the mytho-logical economy shaping 
their epoch’s theory of law. Yet in other respects, as if the gap thus 
glimpsed contained a truth too heavy to bear, these thinkers have, in turn, 
succumbed to the seductions of the belief from which the theory of the 
good law emanates. 

. Aristotle and Kelsen, and Kant as transitional figure, have been chosen 
because their influence is still notable today arid because their thought well 
structures the field of legal. theory, shared between iusnaturalism and 
iuspositivism—our aim being not so much to exacerbate these differences 
as to point out the implicit theoretical presuppositions that the different 
positions have in common. 


Aristotle, Kant, Kelsen and Mytho-logical Rationality 


The double problematic of the intelligibility and the validity .of legal, 
normativity appears at first to receive. from the reading that Aristotle gives 
it specifications that place that- reading outside of the mytho-logical 
horizon. No-one has theorised legal rationality as irreducible to 
mathematical rationality and to the symbolic closure that it bears better 
than the Stagirite. Much more, as Fathers Gauthier and Jolif, celebrated 
commentators -on the Nichomachean Ethics, have rightly remarked, the 
anthropological horizon of Aristotelian ethics attests that Aristotle appears 
as the end point of a long history in the course of which the idea of Justice 
had constantly become laicised. The Stagirite accordingly appears at first 
as actualising the rupture with the mythological horizon signified by the 
following double movement constitutive of Greek thought: on one side the 
birth of philosophy, to be understood as substitution of a rational speech 
for an incantatory speech anchored in the mystery of divine fatality and, ‘ 
on the other, the arrival of the reign of law (Joi), of nomos, signifying the 
arrival of a markedly lay and democratic mode of social regulation. 
Although this double transformation seemed to create the conditions of 
possibility of a non-mythological reading of legal phenomena, in the sixth 
and fifth centuries B.C. Greek thought concerning the law was nevertheless 
employed in restoring something that there was a risk of losing, an 
ultimate instance of foundation for the order of nomos, and hence in 
locating that order once again in the reference to a cosmic order conceived 
as necessary and progressively mathematisable. The logical component on 
which that foundational conceptualisation was nourished pointed once 
more to the order of myth, from which it was claiming to remove itself. 
Yet this is the framework with which Aristotle meant to break. With the 
Stagirite, then, a reflection was constructed that, in rejecting the Platonic 
theory of Ideas, was to radicalise the’ separation of the divine and the 
sublunary and thereby lay the bases of a reflection that would unveil the 
unattainability of thé just, parallel to the unattainability of a science of 
being as being. : 

Aristotle’s metaphysics, in being metaphysics of scission, appear to 
command a reading of law that emancipates itself from the divine and 
unitary references that determine the foundational readings’ and the 
closures effected as much by the Presocratics as by Plato. Aristotle’s work 
is witness to that demystifying perspective, the radical emancipation of 


2 R. A. Gauthier and J. Y. Jolif, Aristote. L’Ethique à Nicomaque—lIntroduction, 
Traduction et Commentaire (Paris, 2nd ed., 1954). 


542 THE MODERN LAW REVIEW [Vol. 49 


legal rationality in relation to mathematical rationality and to the grip of 
demonstrative reasoning: the very contingency of the sublunary sphere, 
sign of that sphere’s degradation in relation to the divine, condemns the 
determination of the just to being no concern of science. 

Such is certainly one of the aspects of Aristotelian philosophy that too 
often goes unrecognised inasmuch as the exegetical tradition has given the 
Stagirite a much too systematising image. But this dimension by no means 
exhausts Aristotle’s theory of law. Indeed, the three distinctive features of 
the Aristotelian approach to legal discourse, the relations law-phronésis, 
law-€pieikéia and law-phusis, are characterised by a fundamental 
ambivalence. 

This ambivalence can be perceived only if one refers his philosophy of 
law to his metaphysics. While refusing the theological solution to the 
ontological problem, Aristotle reveals in the tension that inhabits sensuous 
reality, in the desire of which that tension is the sign, the site for a 
restoration of founding unity, the route to a new anchorage in the divine. 
It is in the very consequences of the separation that one rediscovers the 
means to fill the void or, rather, as Aristotle states expressly, to act “as if” 
the void could be filled. In endowing fiction with ontological status and 
transposing this into the framework of his theory of law, which culminates 
in his remarkably aporetic text on the law-phusis relation,?? Aristotle 
rediscovers the mytho-logical route: the discourse on the just, in default of 
possessing the rigour that subordination to the demonstrative order would 
assure it, is to operate in the orbit of a presupposed coherence ordered by 
desire for the divine. 

In this way, the Aristotelian reading of law, at the end of perhaps one 
of the most penetrating analyses of legal rationality that has ever been 
proposed, subtly rearticulates the horizon of self-evidence that ensures 
within theory the foundation that ever nourishes the belief that guarantees 
subjection to the law. , 

Our two final discussions will be devoted to Kant and to Kelsen. With 
the arrival of modernity, law can no longer find its authority directly in 
meta-social guarantors. When a market society, followed by an industrial 
society, establishes itself in Europe, one can observe a transformation in 
depth of systems of representation and soon of social relations. People and 
society become aware that they are self-instituting: power appears naked 
in Machiavelli’s Prince and Hobbes’ Leviathan. If legal thought nonetheless 
concerns itself with renewing the great veil of legitimacy, this time the 
legitimation will be indirect. 

It is in this perspective that we have studied the theory of law in Kant’s 
Metaphysics of Morals. We could just as well have examined Rousseau’s 
Social Contract: both works achieve .an original synthesis of general will 
and civil religion. 

As for the Kantian dream of law that is “autonomous (selbstherrschend) 
and is not annexed to any particular person,”® its formulation is actually 
achieved a century and a half later in Kelsen’s Pure Theory of Law. It is 
in Kelsen that the complete assimilation of legality and legitimacy takes 
effect. Kelsen, after denouncing the left-overs of religiosity and metaphysics 
at work in the theories of law preceding him, undertakes to work out a 
“pure” legal epistemology, rid at last of’ the traditional meta-legal 


2 Aristotle, Nicomachean Ethics, V, 7, 1134 b 18—1135 a 4. 
3° I, Kant, Metaphysical Elements of Justice (1797; Indianapolis, 1965), p.112. 


JuLy 1986] REVIEWS 543 


authorities. Just as the natural sciences render facts of nature, facts of 
Sein, intelligible through the a priori category of causality, Kelsen is 
concerned to give an account of the facts of Sollen, norms, through the a 
priori category of imputation. But while, in Kant, the dualism of Sein and 
Sollen remains methodological, in Kelsen it becomes ontological. To such 
an extent that he finishes by rejecting all causal explanation of legal 
phenomena: the science of law shall be normative or nothing.” 

Against this dualism and the repressions that follow from it, we assert 
that this exclusively normativist reconstruction denatures the object studied 
and offers the greatest risks of fetishising or reifying normativity itself, as 
if, otherwise than tautologically, the normativity of law could be explained 
by the norm. 

We see this risk confirmed in the Kelsenian problematic of legal norms’ 
validity. To the question’ of the basis of the validity of norms, this quality 
adding itself to constraint so as to guarantee the imperativity of norms, 
Kelsen claims to reply in a fashion that is simultaneously that of a 
logician, immanent and hypothetical. (The question is laden with an 
axiological stake: it involves the problem of legitimacy and entails 
obedience to the law. Virally quite rightly calls it a “quest for the 
philosopher’s stone,”? because it aims at a magical quality which, like the 
transformation of metal into gold, would transform constraint into 
legitimacy.) 

We shall be concerned, for our part, to confound that claim. Study of 
the diverse conditions of validity of legal norms leads us to contend that 
Kelsen, who was unable to choose between criticism and pragmatism, not 
content with endorsing the classical postulates of dogmatism such as those 
of effectiveness or coherence of the legal system, in addition carries out a 
meta-positive validation of law through the basic norm. Far from being a 
scientific hypothesis, a supposition, the basic norm expresses a presupposi- 
tion, which is very different; it is the logician’s or rationalised version of 
legal thinking’s basic prejudice, according to which law is valid and hence 
obligatory. 

This assimilation of validity and the duty of obedience which Kelsen, 
shut into his normativism, was unable to give up, expresses in its turn the 
Pure Theory of Law’s attachment to classical dogmatics. Through not 
having invalidated legal validity, so as to make it the object of a scientific 
inquiry, Kelsen succumbed to the most massive epistemological obstacle of 
legal thought, the belief in validity—which may be compared with the 
obstacle of vitalism in the natural sciences, a belief in life whose fetishistic 
repercussions Bachelard has shown so well. To be sure, Kelsen abandons 
meta-social guarantors. But, as he does not abandon the functions of 
guarantee and validation that they fulfil, he concentrates in law itself all 
the potential of legitimacy and the floods of belief that accompany it. 


We would say in conclusion that this summary of the imaginary 
dimension of the relation to the law opens up certain prospects, deepens 
certain forms of investigation. We are convinced that the normative order 
is deployed only when invested with an omnipotence that guarantees its 
indisputable validity and necessary intelligibility, but we have also noted 
that the subject assumes its personality and agrees to exchange only 
a ee a 


3 H. Kelsen, Pure Theory of Law (Berkeley, 1967), p.105. 
* M. Virally, La Pensée Juridique (Paris, 1960), p.xxxiv. 
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through successive identifications, and internalisation, of the law. The law 
that subjects is hence also that which maintains the subject in its being and 
the group in its collective life.” 

The ambiguity of the relation to the law forms an indeterminate space 
where the diversions of dogmatism may be recognised but where too the 
paths of reflection and action become apparent. If it is vain indeed to 
claim to liberate oneself from the powers ‘of the imaginary, nonetheless 
one is free to denounce the blockages to which it leads and thus to unveil, 
in the very act of denunciation, the incomplete and contradictory 
dimensions of a reality always to be reconstructed—as Sisyphus taught 
long ago. 

JACQUES LENOBLE AND FRANGOIS OsT 
Translated by IAIN STEWART 





3 These areas are developed in F. Ost and M. van de Kerchove, “La Référence à 
Dieu, dans la Théorie Pure du Droit de Kelsen” in Qu’est-ce que Dieu? Hommage à 
V Abbé Daniel Coppleters de Gibson (1929-1983) (Brussels, 1985), pp.285-324. 
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LAW AND MODERNITY 


“Error (belief in the ideal) is not blindness; error is cowardice 
... I do not refute ideals; all I do is draw on my gloves in 
their presence.”! 


THE discipline of law constitutes one of the most prodigious and 
formidably utopian of human social endeavours. It aims to 
rationalise sociality, that is to say that it claims to confine social 
interaction within the boundaries of reason or, in one relatively 
mild doctrinal formulation, law is “the enterprise of subjecting 
human conduct to the governance of rules.”? In this traditional 
representation the discipline of law is always, in the last instance, 
an enterprise in strict reason or logic and human social behaviour 
is correspondingly, in its most basic principles at least, to be 
viewed legally as the consequence of reasoned intentions and 
explicitly formulated goals. In short, lawyers have always been 
indecently zealous to reduce behaviour to rules and, in constructing 
the abstract world of the doctrine and science of law, have tended 
to be forgetful both of the irrationality and chance embedded in 
social life as well as of the instability and change intrinsic to human 
purpose and human personality. In so far as present debates in 
legal studies, in their broader implications, have challenged the 
doctrinal conception of legal regulation as a rigidly scientific and 
peculiarly rational enterprise in the exegesis of legal texts, it would 
seem fitting to discuss, by way of introducing the question of the 
influence of modernity upon the legal institution, the status of'a 
(critical) legal studies centred upon the hermeneutic and rhetorical 
features of legal power. We will do so first, by briefly examining 
the character and role of legal rules, and secondly, by redefining 
the concept of the legal text in the light of theories of reading the 
law. The first issue relates most broadly to the problems of the 
source of law and the definition of the legal text, the second issue 
relates more closely to the question of the characteristic manner of 
interpreting legal texts, an issue which is in large measure 
predetermined by the doctrinal resolution to the first problem, that 
a CE a SPE BN CEE 


1 F, Nietzsche, Ecce Homo (1911) p.13. 
? Lon Fuller, The Morality of Law (1975) p.96. 
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of the authoritative status of the legal text as the expression of the 
sovereign source of law. 


1. NIHILISM AND LEGAL STUDIES 


The faith which the legal community places in the doctrinal ideal of 
the foundational rationality of law and in the correlative concept of 
the comprehensiveness of legal rules has always been a matter of 
degree. In terms of legal practice the professional community has a 
powerful interest in sanctioning and protecting the varied rhetoric 
‘and-symbols of justice as reason but it would be inaccurate in the 
extreme to ignore the generally instrumental and pragmatic 
character of practical legal reason in the self-consciousness of the 
law. Even at the level of legal doctrine and of education in the law 
history indicates a degree of caution and clearly evidences that the 
community of legal science is far from immune to self-doubt and 
crises of faith in which the foundational value and objectivity of 
the law has been denied. 

Interestingly enough the last major instance of such crisis within 
the common law world dates back to the end of the nineteenth 
century and to a movement within legal education which came 
later to be known as (American) legal realism. In its origins legal 
realism may plausibly be traced back to the legal expression of a 
more general social pessimism, insecurity and radical doubt 
associated with the fin de siècle or twilight of the nineteenth 
century. Aligning themselves most closely with philosophies of 
pragmatism and scepticism, the legal realists expressed their loss of 
faith in the legal ideals or idols in terms of the “hard-headed” 
educational claims that students of law ought to focus less upon the 
law. in books or “paper rules” and more upon official practice, 
informal processes and the empirical effects of the law more 
generally as an instrument of discipline and control. The law was 
defined as what happened to people in legal settings and the study 
of law was consequently to move from the library to the courts and 
from abstraction, brooding “omnipresence in the sky”, to the 
concrete practices of everyday legal routines. While the more 
general and theoretical of the realist proposals were to be 
superficially accepted by the legal community and tentatively 
incorporated into the legal curriculum the traditions of textbook 
and casebook jurisprudence survived the challenge of realism with 
relative ease and only minor reform.? 

The intellectual and cultural climate of the late nineteenth 
century was, in Europe at least, strongly imbued with the 
atmosphere of radical transition. The industrial revolution had, 
with unprecedented speed, begun to destroy the traditional 
agriculturally based communities and customary orders throughout 
Europe. The emerging modern nation State had not yet begun to 


3 See, M. Tushnet, “Legal Scholarship” (1981) 94 Yale Law Journal 1205. 
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tackle the social ill-effects of the unbridled pursuit of profit and the 
poverty, dislocation, industrial injury, pollution and ill-health that 
accompanied rapid and uncontrolled industrialisation. Urbanisation 
for long remained largely unregulated by either administrative or 
legal agencies. The widespread cultural sense of dispossession, 
disinheritance and disorder received striking expression in the 
political philosophies of the period. The radical, rapid and 
uncontrolled economic and social change threw up the mildly 
apocalyptic sense that everything was possible, that the world 
would soon be either lost or gained, destroyed or saved, that the 
immediate future would, in the terms of Karl Marx, be one of 
either barbarism or socialism. The thought of the period 
correspondingly fluctuated between the polar opposites of radical 
pessimism and equally radical utopianism, between the revolutionary 
programmes of anarchism and socialism, and the more inward and 
individualistic predictions of philosophical pessimism and nihilism. 

The cultural alternatives posed in such a fashion towards the end 
of the nineteenth century expressed strong sentiments of foreboding, 
of alienation, incomprehension and fear for the future. While these 
developments clearly had some degree of influence upon legal 
studies in helping to radicalise and politicise legal education, their 
effect was immediate, relatively anodyne and short-lived. It is a 
century later, towards the close of the twentieth century and in the 
context of a renewed pessimism most obviously associated with the 
various forms of nuclear power and pollution, with the renewed 
intensity of the technological revolution and with the perceived 
failure of reformist and revolutionary movements in the western 
industrialised economies, that the legal institution is most likely to 
be affected by a general tide of cultural self-doubt. The cultural 
context of such contemporary fin de siécle ill-ease is to be found in 
terms-of renewed sentiments of pessimism and nihilism, of loss of 
faith in ideals or absolute values, and in a fear for the future which 
finds varied expression in the philosophies of modernity and post- 
modernity and, in more academic terms, in theories of discourse 
and. deconstruction, difference and decay.* 

Obviously it is not our purpose here to provide any adequate 
account of the very extensive range of theories of modernity as 
applicable to literature, art and social science more generally. Our 
concern is simply to locate the intellectual context and condition 
within which legal studies have, as yet rather superficially, come to 
debate the foundational rationality and attendant value of law. 
Legal studies have been infected by modernity and the legal 
educational institutions have unwillingly begun to come to terms 
with the need to debate, if not yet to teach, the rhetorical status of 


4 See, e.g. P. Anderson, “Modernity and Revolution” (1984) 144 New Left Rev. 96; F. 
Jameson, “The Politics of Theory” (1984) 33 New German Critique 53; J. Lyotard, The 
Postmodern Condition (1984); H. Foster (ed.), Postmodern Culture (1985). 
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law, the political character of legal discourse* and even the relation 
of nihilism (of the refusal to believe in absolute values) to the 
exegetical exposition of law as a system of rules.° In such a context 
it is clearly relevant to examine briefly the key terms of the debate 
over modernity before examining their import for legal studies. In 
broad terms our argument will be to the effect that the various 
forms and expressions of modernism have been misunderstood by 
(critical) legal studies and misapplied to the analysis of law. On the 
one hand, metaphors, images and fashionable expressions of mood 
and lifestyle have been uncritically transposed onto legal studies 
and used: as therapeutic consolation for a somewhat neurotic 
dissatisfaction with the state of the legal discipline. The catchphrases 
of a superficial eclecticism can all too easily stand in the place of 
historical consciousness and political argumentation. On the other 
hand, the fundamental conditions, concerns and concepts debated 
under the rubric of postmodernity deserve careful examination and 
stand to contribute much to the renewal of legal studies. 

At the risk of presenting far too selective an account of the 
principal themes of postmodernism, the inter-related social 
experiences of powerlessness, irrationality and loss of faith (nihilism) 
are the three issues most closely connected to critical debates 
within legal studies. Each theme has an extensive history as well as 
specific usages within particular disciplines and the following 
remarks are intended solely in terms of introductory commentary. 
The first two themes may be dealt with together: the experience of 
modernisation and of modernity as fundamentally irrational 
processes engenders a sense of powerlessness and of incomprehen- 
sion which, while it dates back as far as the industrial revolution 
itself, appeals with particular force to the growing apocalyptic 
sense associated with the close of the century. The sense of 
irrationality is directed towards the political structures and 
institutions of modern state bureaucracies which seem largely 
irrelevant to the lives, needs and desires of modernist existence 
while at the same time appearing impervious to fundamental 
change. On the one hand, “to be modern is to experience personal 
and social life as a maelstrom, to find one’s world in perpetual 
disintegration and renewal, trouble and anguish, ambiguity and 
contradiction: to be part of a universe in which all that is solid 
melts into air” and all that is sacred is profaned.’ 





5 A. Hutchinson and P. Monahan, “Law, Politics and Critical Legal Scholars” (1984) 
36 Stanford Law Review 199; J. Boyle, “The Politics of Reason” (1985) 4 University of 
Pennsylvania Law Rev. 686. : 

é See, G. Rose, The Dialectic of Nihilism (1984); J. Singer, “The Player and the 
Cards” (1984) 94 Yale Law Journal 1; P. Goodrich, “Review” (1985) 12 Journal of Law 
and Society 241. 

7M. Berman, All that is Solid Melts into Air (1982) p.15; see also, F. Jameson, 
“Postmodernism, Or, The Cultural Logic of Late Capitalism” (1984) 146 New Left 
Review 53; T. Eagleton, “Capitalism, Modernism and Postmodernism” (1985) 152 New 
Left Review 60. 
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The experience of this atmosphere of disorder is a fluctuating 
one and incorporates both exhilaration and disturbance, self- 
enlargement and self-derangement, the expansion of possibilities as 
well as the destruction of moral boundaries and personal bonds. 
Irrationality in its modernist cultural guise is never to be thought 
an unmitigated disadvantage and its essential insight is beautifully 
captured in a recent work on the Critique of Cynical: Reason: 
“what appears in reality as an objective state of affairs is . . . what 
we consider in logic a paradox and in literature a joke. This shapes 
a new consciousness of ‘objectivity’.”® The sense of powerlessness 
adverted to in terms of the. experience of irrationality is also two- 
sided, it is both a potential motive for political change and for 
resistance to power and also, in other contexts, an incapacitating 
view of the world, a form of resignation to the “power of things” 
and of cynicism as to the possibility of change. In its most negative 
sense the experienced condition of powerlessness is well expressed 
as the cynicism of incorporation and conformity, of loss of hope in 
the face of perceived necessity—the counter-enlightenment begins 
at £800 per month. Cynicism here means acquiescence to a power 
structure experienced both politically and morally as unjustifiable. 
It is an unhappy consciousness of the absurdity and iniquity of 
officialdom and bureaucratic structure combined with a certain 
knowledge that “the objective situation and the instinct for self- 
preservation speak the same language” and pose the stark 
alternatives of integration into a social world which one neither 
created nor desired or self-sacrifice upon the altar of impossible 
revolutionary Utopias, the various dreams of totality and plenitude. 

Underlying the experiences of both irrationality and powerlessness 
is the much broader and more pervasive experience of nihilism. 
Nihilism may be provisionally defined as a combination of elements, 
as a sense of the absurdity of existence and of the unwarranted 
pretention of social life, as a perception of the nothingness to 
which all things lead and as the consequent realisation of the 
contingency of all values and the fragility of all claims to objectivity. 
Very briefly, the term nihilism in its modern artistic and cultural 
usages derives from the work of the classicist and philosopher 
Nietzsche and is to be understood as a specific stage in the history 
and especially the modernisation of European culture. Although 
Nietzsche does not provide any comprehensive analytical account 
of a concept of nihilism, it is reasonably apparent that certain ideas 
associated with nihilism were of particular significance and may be 
listed here. First, “What does nihilism mean?—That the highest 
values are losing their value.”? Nihilism is thus defined initially in 
negative terms as the expression of a generalised loss of belief in 
the extant order and as a breakdown in the credibility of 





8 P, Sloterdijk, “Cynicism—The Twilight of False Consciousness” (1984) 33 New 
German Critique 190. 
° F. Nietzsche, The Will to Power 1 (1909) p.9. 
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the prevailing religious and political ideologies, the dominant 
contemporary modes of social organisation and belonging. The loss 
of purpose associated with nihilism is thus not absolute, it is rather 
the expression of incomprehension and disbelief in a specific order 
and specific values. Secondly, following on from the latter comment, 
nihilism, which Nietzsche explicitly linked to modernity, is based in 
the rejection of the rationalist tradition of the 19th century and the 
Christian moral culture to which it belonged. Nihilism is born in 
the heart of Christian morality. It is the natural law tradition of 
divine reason as the source of morality and law which nihilists have 
wished to jettison and eschew. In this sense, it is “the belief in the 
categories of reason” which is the cause of nihilism and nihilism, as 
the rejection of Christian doctrines of “unity,” “purpose” and 
“being,” is an historical consciousness of the death of a particular 
mode of organising and belonging to society and the rejection of 
the values and “truths” upon which that moral culture was based. 

Thirdly, nihilism represents an “intermediary condition”? and “is 
an expression of the uselessness only of the modern world, not of 
the world and existence as such.”!! Here we face one of the most 
paradoxical of the features of nihilism, the possibility of viewing 
nihilism as a powerful positive force and as an essentially affirmative 
and active will to create new values, new modes of organisation 
and of collective belonging. Nihilism is weariness and despair in 
the face of a transcendental and life destroying moral culture, of a 
church bound to archaic principles of hierarchy and value, in short 
a decayed culture. Nihilism is also, however, the hedonistic 
possibility of displacing that culture and those values and of 
creating new forms of community and virtue. 

Despite the prevalent tendency to caricature nihilism and to 
present it as an absurd philosophy preaching absurdity and despair 
we hope to have outlined a fuller meaning of nihilism as an active 
historical and political consciousness. Nihilism was and is a reading 
of and response to rationalist Christian ideology which concludes 
that the orthodox and highly legalistic definitions of truth and of 
lawful knowledge have outlived their purpose and are indeed 
absurd when placed in the context of modernity. Nihilism as a 
philosophy and mode of life denied the claims of religious 
metaphysics and proposed, in the place of divinely given certainties, 
a rational dialogue as to the choice of values and as to the terms of 
collective existence, “happy, unlike the metaphysicians, to possess 
in oneself not an immortal soul but many mortal ones.”!* Nietzsche’s 
injunction was not that we acquiesce in irrationality and purposeless 
absurdity but that we become aware of and participate in the social 
conditions of value choice, or in Rose’s terms, not that we cease 
reading our culture but that we read it better, more competently 


10 Ibid. at p.15. 
11 Ibid. at p.29. 
12 F, Nietzsche, Human All Too Human 2 (1911) p.13. 
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and more thoroughly.“ In short, the nihilist attack upon the 
objectivity and unity of a divinely given real world was to clear the 
way for a movement beyond the old community and values, the 
tradition and establishment, of the late nineteenth century. 
Interestingly, however, Nietzsche always claimed to be writing not 
for his contemporaries but for an audience which would come into 
being a century later. He saw himself as writing not for the 
immediate future but for the modernity and community which 
would develop by the close of the twentieth century. If we turn 
now to nihilism and legal studies: we find, fittingly enough, that 
Nietzsche’s definitions of nihilism, of reason and value in the 
history: of a culture, are peculiarly relevant to contemporary 
experience, not least by virtue of having been in turn, vilified, 
forgotten and misunderstood. 

The concept of. nihilism at work within what has come to be 
termed critical legal studies. is on many occasions a peculiarly 
vacuous and ill-informed one.. While the problems raised and 
debated by the reference to nihilism are important ones for an 
understanding of law, modernity and the future development. of 
legal studies, the arguments against legal doctrine and the false 
ideals of textual objectivity and deductive rule application are only 
likely to be effective if initially proposed in moderate and serious 
terms before moving to the equally valuable terrains of, satire and 
polemic. To that end we will here follow the account of modernity 
and nihilism outlined above and will put forward first a brief 
outline of legal modernity in terms of the experiences of irrationality 
and powerlessness, and then will comment upon the basic 
characteristics of legal nihilism understood in its full historical and 
political context. : 

First, the related legal experiences of irrationalism and power- 
lessness, of absurdity and cynicism, as the expressions of a belated 
legal encounter with modernity. We have already noted in passing 
the close of the century atmosphere within which legal realism 
challenged the orthodoxies of legal doctrine at the end of the 
nineteenth century. Rather than viewing law in terms- of the 
guaranteed objectivity of textually established rules, realism had 
given expression to a confused sense that the rules of precedent 
were so vague and so numerous as to make any outcome legally 
possible. Within a jurisdiction in which reported cases often seemed 
quantitatively “as grains of sand on the beach”, the legal tradition’s 
claim to the objectivity of rules and the rationality of their 
application sounded hollow to the realistic educators. Legal doctrine 
and the legal academy survived the challenge of realism and it is in 
that context, that is in the context of a continuing tradition of legal 
objectivism, of a doctrinal faith or orthodoxy which continues to 


3 G, Rose, op. cit. at p.209. “What did Nietzsche call for? Qua scholar, he asked that 
the law tables be subjected to philological and historical investigation sincé he would 
have us know more and not less about the law.” 
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assert the rationality of law as a “system” of rules, as a “grammar” 
of norms or even as the “correct” expression of fundamental legal 
principles and rights, that the various expressions of the critical 
legal studies movement are to be understood. The sentiment of 
irrationalism is not new and it is indeed something of a commonplace 
to hear Jegal practitioners talk in terms of the ad hoc or 
fundamentally contingent and pragmatic character of legal decision 
making. Cynicism, however, as to the actual role of rules in the 
process of law application, should not be confused with a more 
fundamental and more serious debate at the level of legal tradition, 
especially at the level of doctrine and education in the law.1 

The refusal to continue to believe and promulgate an unreflective 
ideal of legal rationality has a dual significance. On the one hand it 
represents an endeavour to open the law to debate. The refusal to 
acquiesce in the shallow orthodoxy of a determinate system of legal 
rules is in effect a demand for dialogue within the law and a plea 
for systematisations of the law that will take into account more 
than the singular internal logic of legal texts themselves. The other 
feature to the sense of legal irrationality flows from the first. The 
demand for dialogue is not radical in itself but it is radical in the 
context of the prevailing orthodoxy and legal educational practice. 
It is a paradoxical feature to the development of the legal discipline 
during the past half century that while it has frequently been 
acknowledged, even by the highest ranks of the English and 
Américan judiciary, that decision making involves discretion, or 
that experience governs legal development quite as much as logic, 
these acknowledgements in no whit alter the formalism and 
objectivism, the authoritarianism and orthodoxy, of legal textual 
practice. Even: within the legal academy the situation is not one of 
debate but rather of cynicism. While most members of the legal 
community have certainly experienced the contingency, the elements 
of irrationality, choice and subjectivity, that enter into the 
application of law, the overwhelming response has been reactive, 
fearful and self-protective. Such are the elements of legal cynicism 
and of a thorough-going legal “resistance to theory” which reduces 
the real message of the legal curriculum to teaching that “a mixture 
of low level skills and high grade sophistic techniques of 
argumentative manipulation is all that there is—all there is and can 
be—to legal analysis and, by implication, to the many methods by 
which professional expertise influences the exercise of state 
power.” 15 Cynicism precludes active participation in the development 
of law being viewed as an intrinsically historical and political form 
of activity; cynicism refuses to address the question of what, at the 
level of everyday activity, the law might strive for and the lawyer 
might strive to do; “the attitude of professionalism thus ends up 


4 R, M. Unger, “The Critical Legal Studies Movement” (1983) 96 Harvard Law 
Review 563. 
15 Ibid. at p.669; see also, D. Kairys (ed.), The Politics of Law (1983) Chap. 3. 
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recommending submission to the status quo because it cannot 
imagine alternatives and does not think it should. This is the real 
cynicism of the legal profession: that there is not much that anyone 
can do about the way things are, that we must accept ‘reality’ as a 
soldier accepts his orders.”'® In short, the sense of the irrationality 
of legal development, the experience of a textual tradition which is 
arbitrary in its authorities and narcissistic in its elaboration of 
meanings, engenders a sense of powerlessness within the profession 
and academy alike. The law is perceived to be subject to forces 
that it cannot control as well as being the object of powers external 
to it. The only feasible response to the uncontrolled and irrational 
development of the law is consequently resignation or simple 
cynicism, the recourse of the profession being to a model of the 
lawyer as. a “technician of practical knowledge” for whom issues of 
value, belief, aspiration and political hope are essentially only 
aspects of private life and private desire. 

In the context of professional cynicism, legal nihilism arrives as 
an essentially optimistic force bent upon rejoining the humanity of 
private aspirations with the language and roles of public life. 
Nihilism in the context of legal studies simply means loss of faith in 
the community of legal doctrine and refusal to succumb, acquiesce 
or otherwise believe in the foundational myths of legal doctrine 
and legal regulation. Legal nihilism speaks to the possibility of a 
public language of legal modernity and of open debate as to the 
values contained in and resulting from the practice of the law. The 
point is a crucial one in the light of frequent and possibly wilful 
misinterpretations of the meaning of nihilism within legal studies. 
The prevalent reaction to the term has indeed been one of 
exclusion and caricature, of “defining out” those who would admit 
to even passing acquaintance with the siren of nihilism. Nihilism is 
here taken to mean no more than purposelessness and despair 
engendered by the impossibility of arriving at objective, or singular 
and “correct” interpretations of legal texts. In the following 
somewhat extravagant defence of the American Constitution, a 
professor of law at Yale University suggests that “nihilism would 
drain the great public text of modern America, the Constitution, of 
all meaning . . . it [nihilism] calls into question the very point of 
Constitutional adjudication; it threatens our social existence and 
the nature.of public life as we know it in America; and it demeans 
our lives.”” Such a statement, of course, says nothing much more 
than that the old order feels threatened and sees a need to lash out 
to protect itself. In turning now to the more specific issues of rule, 
interpretation and value, we will hope briefly to rectify the 
profound conservatism underlying the rejection of nihilism. 


16 R. Gordon et al., “Nihilism and Academic Freedom” (1985) 35 Journal of Legal 
Education 1; also see, T. Finman, “Critical Legal Studies” (1985) 35 Journal of Legal 
Education 180. 
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2. LEGAL VALUES, LEGAL INTERPRETATIONS AND LEGAL TEXTS 


If one is incapable of imagining any alternative to the established 
values and order of social life then loss of faith in those values and 
that order is bound to appear as a loss of purpose and, more 
profoundly, as despair. In such circumstances the unwilling nihilist 
would be left denuded of hope, most likely becoming an agnostic 
with little else left to do save tend to the garden (Voltaire) or 
revert to nature (Rousseau). It is precisely such lack of imagination 
and lack of political will which underpins the refusal seriously to 
debate the political values, choices and future possibilities contained 
within legal texts and available to a critical reading of those texts. 
The legal institution is everywhere concerned to inculcate values, 
to teach modes of living and belonging, to authorise texts and 
interpretations as the written embodiment of the reason underlying 
the law. As a totality of discourses and practices the legal institution 
continuously strives to present the legal code as the symbolic 
representation of an ideal sociality, as a way of life and as the 
fundamental morality of belonging to the social whole. 

To challenge the values specifically established in legal texts and 
legal practices, to question the morality of the written symbols of 
justice, to refuse passively to accept the legal communities’ doctrinal 
equation of law with reason, these positions are quite the opposite 
of the insignia of despair, they are the last vestiges of hope, the 
final flailing of historical consciousness and of political sensibility in 
the face of a pathological cynicism. The nihilist, to paraphrase 
Nietzsche, is fearful that “in so far as we believe in law, we 
condemn existence” and consequently seeks to displace the world 
of legally established transcendental values with an account of the 
everyday world of the law, with an account of a very fragile, very 
finite, very mortal world in which human beings and human 
institutions are constantly in the process of becoming, for “from 
this standpoint, the reality of becoming is the only reality that is 
admitted.”!® To be human, in short, is to become, to become other 
and to cease. 

Legal doctrine, as constituted by and expressed in legal science 
or the jurisprudence of legal rules, endeavours to avoid the 
transiency of positive law and the contingency of legal values by 
establishing and authorising a tradition of written texts. In the face 
of purely polemical and usually rhetorical claims to the effect that 
“all interpretations are possible,” that legal texts hide a limitless 
plurality of meanings, the legal institution responds by asserting the 
written form of law, the conjunction of logos and graphos, as 
representing the immortality of the law and the transcendental 
objectivity of legal meaning. The law comes from books and it is 
the books of the law that guarantee it permanence, its survival 
beyond the momentary legal order constituted in each act of law 


18 Nietzsche, (1909) at p.14. 
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application.. The conjunction of writing and law is intrinsic to the 
foundational value of western legal order: writing places the law 
beyond the spatial and temporal limitations of oral tradition. and 
unwritten power. The written texts of the law, legal doctrine 
implies where it does not explicitly so state, provide the legal order 
with an objectified existence independent of any specific historical 
institutions sustaining that tradition. In short, it is because it is 
written, because of the ideational unity which the written law 
claims to represent, that the. textual tradition’of the law manages to 
maintain its status of incontestable professionalism guaranteed by a 
priesthood of interpreters empowered to gloss but never to create 
the law.” . ae 

The concepts of text and of textual meanings as rules presented 
by legal doctrine are the explicit object of a varied group of critical 
polemics. While we have thus far outlined motives for ceasing to 
believe in that doctrine it remains briefly to outline a position 
which would displace that faith and those idols while posing the 
question: would it be easy to be a postmodernist in law? The 
answer presented here by. way of provisional definition and 
conclusion is necessarily partial and non-dogmatic and it should 
also be clear that the modernity we allude to as the contemporary 
context of legal studies is stratified and complex in its attack upon 
the exegetical concept of legal text. l f 

The first point to be made is one of ample common sense. To 
deny the claims of legal doctrine as to the monumental or 
documentary status of legal texts is not the same thing as denying 
the existence of the historical community of legal doctrine and the 
textual teachings and disciplinary rules in which it places its faith. 
It is simple obfuscation to propose that the claim that texts are 
inherently ambiguous or polysemic is the equivalent of saying that 
“anything goes” or that “all meanings are equally possible.””° The 
explicit political -and interpretative task of the historical legal 
community as a profession has been precisely that of restricting 
and constraining the scope of possible interpretations, that of 
defining the dictionary of legal language and of establishing the 
paradigm of normal legal knowledge: one cannot drain texts of 
meaning simply because they were never repositories of settled 
meaning to begin with. Similarly, what meanings may be 
established at any given time and in any given context is always a 
complex negotiation between reader and text, between the 
hermeneutic or interpretative community. and the audience that 
such ‘a community speaks to: “readers will have a range of plausible 
meanings set by the conventions of the historically and socially 
situated communities of interpretation to which they belong.””” 


19 J, Derrida, “Scribble (writing-power)” (1979) Yale French Studies 117. 

2 See, e.g. M. Fiss, op. cit., p.763. 

21 §, Fish, “Fish v. Fiss” (1984) 36 Stanford Law Review 1325. See also, W. Mitchell 
(ed.), The Politics of Interpretation (1982). 

2 R, Gordon, op. cit., p.13. 
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Legal doctrine represents the manner in which lawyers read legal 
texts and those readings are by and large predictable once the 
history and contemporary constituents of that interpretative 
community have been studied. What is at issue, however, in the 
debate as to law and criticism is not so much the reality of the 
meanings and values wearily peddled by the legal doctrinal 
community but rather whether or not it is desirable to allow the 
profession to continue to transmit those values and doctrines, that 
ideology and those myths, without being made explicitly accountable 
for the political choices underlying the development of the law. 
Although that issue is much broader, it can be usefully posed in 
relation to legal education and the more general pedagogy of the 
legal text. The second point we would raise is thus one which may 
be broadly termed that of deconstructing the written law, that of 
opening law to the dialogues and disciplines which legal doctrine 
has traditionally endeavoured to exclude from legal studies. 

Initially it is necessary to expand somewhat the concept of legal 
doctrine to include not simply the concepts and values transmitted 
within the legal tradition but also to recognise legal doctrine as the 
instantiation of hierarchy. A body of doctrine is an organised set of 
“truths” but it is also a mode of transmitting those “truths”: “their 
authority is incorporated into the transmission of the doctrine. To 
be more accurate, it is inherent in the relationship linking a 
plurality of receivers with a single sender who stands above 
them”.” Doctrine is a way of administering and teaching discourse 
which consistently presents the doctrinal teaching in the form of a 
monologue, as the elaboration of a scientifically established and so 
incontestable authority, as the exegesis of a primary text. Doctrine 
as teaching demands obedience on the part of its students or pupils 
and it is consequently less than surprising that the doctrinal 
community should treat those who do not believe the teachings or 
who wish to engage in dialogue with the primary texts as 
schismatics, heretics or other counsellors of despair: the critics of 
legal doctrine, we are told, have “an ethical duty to depart the law 
school,” in precisely the same fashion that “a professor of divinity 
for whom atheism is the primary message to profess ought to 
recognise that he has a conflict of interests.” 

it is, of course, the function of doctrine to provide an 
authoritative and closed discourse for its disciples and the doctrinal 
community guards the boundaries of that discourse by administering 
the criteria of inclusion and exclusion, of orthodoxy and heterodoxy. 
The desire to deconstruct the primary texts of legal doctrine, 
however, also has strong historical support: power creates resistance 
and, in more specific literary and linguistic terms, texts necessarily 
ee ee ee 


B R. Debray, Critique of Political Reason (1983) pp.246-247; see also, T. Grey, “The 
Constitution as Scripture” (1984) 37 Stanford Law Review 1. 

% P., Carrington, “Of Law and the River” (1984) 34 Journal of Legal Education 227; 
also, Correspondence, (1985) 35 Journal of Legal Education 10. 


Sept. 1986] LAW AND MODERNITY 557 


engender the “conflict of interpretations.” For a postmodernist, or 
let us say deconstructive, reading of the legal tradition it is not the 
unified textual’ teachings of the law that are to be studied and 
obeyed but rather it is the conditions under which those teachings 
are possible that should be opened to dialogue. The shift of 
emphasis is a crucial one: the issue raised by the conflict of 
interpretations is that of the text as an intersection of competing 
discourses, the text as a point of fracture in which different systems 
of: signs are transposed, translated and articulated to form the 
contemporary utterance. The text is here to be understood as 
productivity, as the active “absorption and transformation of a 
multiplicity of other texts,”* together constituting: the space of 
“intertextuality” in which the text is conceived and read as a tissue 
built from and leading to other texts and other discourses. 

The principle of intertextuality may be loosely summarised in the 
view that the logic of modernity refuses to recognise any singular 
or unitary and unifying textuality. The text inevitably refers to and 
incorporates other texts. More than that, however, the principle of 
intertextuality opens the way to an analysis of the text as discourse: 
an analysis of the manner in which the intrinsic dialogue of the 
text, the polysemy, plurality, polyphony and play of the textual 
discourse is controlled by the imposition of meaning, by the power 
of the political and doctrinal communities to define the discourse 
and to silence dissent. Thus we may have to examine the nature of 
a deconstructive reading of legal texts by comparing legal 
intertextuality with what may be termed legal interdiscourse, the 
latter term referring to the manner in which the legal text may be 
read as an active gesture, as a speech act or intervention into the 
texts and discourses of a heteroglot and frequently irrational 
sociality. First, we would note the sense in which legal method is 
almost entirely contained within the process -of defining and 
controlling legal intertextuality. From the work of the Glossators to 
that of contemporary textbook jurisprudence legal method has, for 
practical purposes, limited itself to the study of the means of 
textual restriction and recollection (procedere ad similia). The legal 
text and legal judgment are to be presented within the literary 
canon of jurisprudence as complex (philological) reconstructions of 
the figures, metaphors and meanings elaborated in earlier texts. 
Citation and quotation dominate legal writing. Concentration upon 
the explicit elaboration of intertextual meanings should not, 
however, detract attention from the indicative silences of the legal 
text'as to its role’ as discourse, as intervention into the order of 
discourse and the hierarchy of social meanings. 

Whereas legal exegesis searched behind the legal text, as behind 
a ready-made veil, for a more or less hidden meaning (truth), the 
deconstructive reading is more open and more hedonistic: the 


( B 5 Kristeva, Semeiotike (1969); J. Kristeva, The Revolution of Poetic Language 
1984). 
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nihilist has no confidence in the text as a transcendental value and 
meaning; the doctrinal unity of the text, far from hiding the voice 
or speech of its source, rather veils the historical and political 
conditions of its existence as meaning. The text is here to be 
constituted as a generative and creative act of meaning. The signs, 
symbols and figures of which the text is composed are consequently 
to be read historically and politically as indicators of semantic 
choice: the text is semantically structured according to the manner 
in which it supplements given meanings and discourses,” according 
to the mode in which it administers the insignia of inclusion and 
exclusion at the linguistic level of assembling the legal surface text. 
There is, in short, no text, legal or other, which cannot be read as 
an exercise in organising the signs of belonging. The text is only 
ever an apparent unity; and to understand that appearance requires 
a reading of the margins of the text, a reading of its figures of 
incorporation, of translation and inclusion, but also and more 
radically a reading of its demarcation of self and other, of the 
points of diffraction of discourse wherein the discourse of the text 
becomes incompatible with the discourses external to it.” 

Finally and by way of conclusion, a third point concerning the 
interplay of modernity, temporality and the unity of the legal text. 
As befits a conclusion we must here alter the level and context of 
discussion. From the doctrine of the unity of the text we need to 
move to doctrines of the unity of life, from linguistics to 
metaphysics, and more crudely from questions of how we live to 
questions of what we live. The natural law tradition is in essence 
based upon the unity of life as perceived through the eyes of God. 
In terms of temporality Christian theology has always refused to 
accept the finality of death, a position whose consequence is that 
of a linear conception of deferred (incomplete) time: each moment 
is a step in the direction of a metaphysical plenitude. At the level 
of biography the temporality of individual life is to be measured 
against the conditions and unities of an “after-life,” while in terms 
of human history social life moves from ignorance and disbelief 
towards the inevitable “second coming,” the much vaunted and 
much delayed millennium. In relation both to biography and to 
history the temporal rationality or indeed unity of human existence 
is situated at a point external to it, and only beyond living does life 
have a meaning. The temporality of the individual is fulfilled 
(unified) in death-live each day as your last; while the temporality 
of historical sociality is only to be fulfilled once Christ has returned 
and the human political order has given way to the rule of God on 
earth. 

The Christian conception of time as preparation for judgment 
and as prelude to a future unity is hardly the temporality of 
modernity; nor is it easily recognisable as a description of the lived 


2 J, Derrida, Positions (1981) pp.37 et seq. 
© 27 M. Foucault, The Archaeology of Knowledge (1972). 
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time of contemporary secular communities. The abstract religious 
metaphysic, however, still guards and guides the forms and 
categories of the legal text. In the crudest of terms we need merely 
observe that the community of legal doctrine still clings to the 
. metaphysical certainties of time, tradition and text: the law remains 
the same and certain over time, and as a consequence the 
temporality of human biography can be rendered linear by reference 
to the unifying rules and goals represented in the legal text. A life 
lived in the gaze of the law is a life rendered rational over time by 
the arbitrary metaphysical plenitude of legality. The legal biography, 
like the Christian biography, is rendered unitary and rational for 
the purposes of judgment by reference to a point beyond 
temporality. and’ external to the contingent and merely human 
biography of becoming. For the law, a biography is a museum 
cluttered with relics, past deeds, each or any of which deeds may 
be isolated and excised to be linked in a linear and causal fashion 
to the: contemporary legal subject. For the law there is only one 
biography, the legal record of a life; and the biography is a unity 
which transcends both time and context to lead its second life (its 
after-life) within: the abstract contours of the legal text. In the 
harsh reality of linear time the individual life is always already 
past: like’ linear temporality itself, the legal life is built up of 
moments succeeding one another, each moment being potentially 
definitive in itself of the individual legal subject to which it is 
attached. In the rhetoric of modernity, individual and collectivity, 
subjectivity and history, cannot be so separated. Not only does the 
individual necessarily possess numerous interrelated and conflicting 
biographies, but the plural temporality of historical existences 
means that all actions are to be correlated to the contingent terms 
of collective life. Rather than creating the singular causal narrative 
of individual biography by removing the legal subject from both 
' time and history, the logic of modernity points in the direction of 
individual biography as a constantly changing production within a 
history which constantly needs to -be changed. Legal nihilism as we 
defined it earlier at least allows for that possibility of change. 


P. Goopricn* | 





* Lecturer in Law, University of Newcastle. My thanks are due to Jain Stewart and 
David Walliker for comments on an earlier draft of this article. 
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THE EQUAL OPPORTUNITIES COMMISSION— 
TEN YEARS ON 


INTRODUCTION 


THE Equal Opportunities Commission (E.0.C.) has been in 
existence for 10 years. This review of its work seeks. primarily to 
evaluate three of the main criticisms which have been made of the 
way in which it operates. The first criticism is that the E.O.C. has 
failed to achieve an effective decision-making strategy, in part due 
to the composition of the Commission as representative of various 
interest groups rather than as an agency committed to the 
improvement of equal opportunities. The second criticism is that 
the E.O.C. has failed to make adequate use of its law enforcement 
powers, allowing its work to be determined largely by individual 
complaints rather than the original aim of strategic law enforcement 
in particular through formal investigations. The third criticism is 
that the E.O.C. has failed to present itself as the leading promoter 
of equal opportunities. Instead it has tended to preserve a low 
profile and go for “safe” options in line with the low priority given 
to women’s rights by the Conservative government. In assessing 
the validity of these criticisms this article also seeks to suggest ways 
in which the Commission could utilise its resources and focus its 
activities more effectively. 


Part I: THE ORGANISATION OF THE COMMISSION 
1. Composition, Organisation and Policy Making 


The effectiveness of the E.O.C., as with any organisation, is 
crucially dependent on the careful formulation of policy and 
strategy. This provides a means of ensuring that internal policies 
and objectives are consistent with each other and with overall 
organisational policy. In the case of the E.O.C., a statutory body 
set up under the Sex Discrimination Act 1975, those responsible 
for policy making are the Commissioners who are appointed by the 
Home Secretary. Had the Government stuck to its initial intention 
to appoint Commissioners “from persons with a wide range of 
relevant knowledge and experience”? an effective body of 
Commissioners might have emerged. During the passage of the Bill 
re 


| s.53 lays down that the duties of the Commission, which consists of between 8-15 
persons, are (a) to work towards the elimination of discrimination, (b) to promote 
equality of opportunity between men and women generally, and (c) to keep under review 
the workings of this Act and the Equal Pay Act and, when they are so required by the 
Secretary of State or otherwise think it necessary, draw up and submit to the Secretary of 
State proposals for amending them. These are the same duties cast on the C.R.E. except 
that, in. addition, the C.R.E. under (b) above have a duty to promote good relations 
between- racial groups,.and may assist other organisations who are concerned with this 
task." > SS 


' ` 2 Cmnd. 5724 (1974) para. 108. 
2 À 


560 


= 


Sept. 1986] THE EQUAL OPPORTUNITIES COMMISSION 561 


through Parliament the Government undertook to appoint six of 
the Commissioners from the two sides of industry’? and this has 
been done, but, in the main, the relevant experience of 
discriminatory practices has been noticeably lacking in those 
appointed‘ with the result that the top policy making body of the 
E.O.C. is composed of a mixed bag of individuals whose different 
economic and political interests “means that consensus is the order 
of the day and a consensus between such diverse interests does not 
produce courageous or dynamic action ‘but passionate caution’ 
instead.” It has also been alleged that as industry has no interest 
in promoting real equality of opportunity for women, there is an 
unspoken collusion between representatives of industry and labour 
not to “rock the boat,” by interfering with free collective bargaining 
and the “natural” order of industrial relations. . 

One of the reasons for the lack of clear policy leading to a 
more successful equality strategy, therefore, is the paucity of 
knowledgeable feminists on the Commission. Jo Richardson foresaw 
precisely this outcome when, during the Standing Committee 
proceedings, she said: 

“People having experience in the sphere of employment have 
not shown themselves to have much awareness of the needs 
and prenien of women workers. If they had done there 
would have been less need for the Bill. I believe that what is 
needed is not so much experience in the sphere of employment, 
or in any other sphere in that particular sense, but experience 
of discrimination. More important, there should be a 
commitment to its eradication.”® 
The Government has been able to appoint non-experts and avoid 
appointing committed feminists because it doés not have to satisfy 
any civil rights or feminist lobby. Moreover the British system of 
public appointments makes it extremely difficult for any lobby 
which the Government wishes to ignore to make its views felt.’ 


> House of Commons O.R. Standing Committee B. May 13, 1975 col. 338 and 339. 

4 Instead most of the Commissioners represent some special interest but with some 
knowledge of women’s particular concerns. The Commissioners are: Lady Beryl Platt— 
ex-Chairman (Education Committee) of Essex C.C.; June O’Dell—ex-President of the 
Association of Business and Professional Women and an estate agent; Rosemary Brown— 
media representative; James Dunlop—C.B.I. appointee from United Biscuits; Dennis 
Guereca—C.B.I. appointee from Dunlop; Diana Rookledge—C.B.I. appointee from 
Marks & Spencer; Terry Marsland—T.U.C. appointee from Union of Tobacco Workers; 
Lady Muriel Turner—T.U.C. appointee from A.S.T.M.S.; Pat Turner—T.U.C. appointee 
from G.M.B.A.T.U.; Esme Walker-Scottish representative—Chairwoman of the Scottish 
Consumer Council; Professor Gillian Howell—Welsh representative (academic); Kenneth 
Boardman—Headteacher; Andrew Simpkin—Lawyer but with no special expertise on 
discrimination. 

5 Christine Jackson, “Policies and Implementation of Anti-discrimination Strategies,” 
Schmid and Weitzel (eds.), in Sex Discrimination and Equal Opportunity (1984). 

6 House of Commons O.R. Standing Committee B, May 13, 1975 Col. 337. 

7 Meehan, Women’s Rights at Work (1985), Chap. 4, compares the American Equal 
Employment Opportunities Commission with our E.O.C. She writes of the American 
agency: “By the middle of, the 1970s, the E.E.O.C. was in the hands of leaders 
committed to expanding rather than eroding equal opportunity policies” (p.140). This is 
clearly not true in Britain—neither the Government nor the Commissioners have this 
kind of thrusting stance. See, too, Chaps. 5 and 6 on the subject of. the political 
environment which affects Quangos. A. Barker, Quangos in’ Britain. (1982), p.180 
comments: “The main drawback to the present system is . . . the avoidance of risk which 
leads to the unimaginative and repetitive appointment of the same safe names.” 
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The E.O.C. is organised under five functional managers, their 
sections being legal, employment, goods services and facilities, 
education, and research/policy co-ordination. There is also a 
publicity section. The Sex Discrimination Act did not prescribe 
any particular organisational structure and this had to be decided 
at its inception by an inexperienced management team. Since the 
E.O.C. is a rare bird among British quangos in terms of its range 
of powers (administrative, legislative, judicial, advisory) it had no 
model. Without recounting the story of the muddle of the early 
years’ it might have been hoped that, with the passage of time an 
effective organisation and decision making mechanism would have 
emerged, but this does not appear to be the case. There 
is evidence that the division of responsibilities between the 
Commissioners and the senior management has not been effectively 
defined. ~ 

In the early years, due to high expectations and inexperience, 
the Commission was not well managed which meant that many 
management problems had to be dealt with by the Commissioners. 
One ex-Commissioner has commented to the writer that, during 
her period (1978-82), the Commissioners were continually discussing 
internal dissension and rarely matters of policy. The method of 
setting priorities deserves scrutiny. In paragraph 2 of their 1984 
Annual Report the following statement is made: “in the chapters 
which follow we have set out in detail the work undertaken by the 
Commission during 1984 on those issues which the Commission 
regards as priorities.” In fact these priorities are largely the 
combined priorities of each section as submitted to the Commission 
each autumn for the following year. Consideration of these 
proposals appears to be confined to points of detail rather than 
assessing the suitability of each plan or, indeed, checking its 
objectives against an overall policy document. 

So if the Commissioners do not devote much time to strategic 
planning, what is their proper role, and is this question part of a 
larger question about the proper role of the Commission itself? 
Since the Commission is an agency independent of government in 
some senses but not in others, there is an inevitable difficulty in 
deciding whether it should be carrying out government policy or 


® There are five sections: the Legal section (four lawyers) who advise the Commissioners 
as well as the other sections and who occasionally take cases themselves in court (there is 
also an outside legal adviser); an Employment section with 10 members of staff who are 
Higher Executive Officers or above and whose brief is self-explanatory; an Education 
and Training section with six staff members who are H.E.O.s or above; a Goods, 
Facilities and Services section which deals with all services and advertising and which has 
six officers of H.E.O. status or above; a Research/Policy Co-ordination section which 
includes the Library and which has three officers of the above status. There is also a 
Statistics section and a fairly large publicity staff which operates both in Manchester and 
in London. For further details consult the E.O.C.’s Annual Reports. 

9 Recounted briefly by Anna Coote, “Equality and the Curse of the Quango,” New 
Statesman, December 1978: and by Byrne and Lovenduski, “The Equal Opportunities 
Commission” (2) Women’s Studies International Quarterly, p.131 (1978). 
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formulating its own policy irrespective of the Government’s views. 

This difficulty is not peculiar to the E.O.C. As one writer has said: 
“Agencies in this position walk a political tightrope in 
attempting to avoid, on the one hand, the role of mere 
spokesman and guardian of these collective interests and, on 
the ‘other hand, the role of a feeble supervisor with no real 
standing in the political system .. [but] recently several 
[agencies] have been constituted as governmental bodies with 
a certain adversarial or ade” tell quality, examples being 
the E.O.C. and the C.R.E. 


The E.O.C. provides a prime example of all three’ possibilities and 
the Commissioners must, consciously or not, be aware of the 
contradictions of their position which makes relationship with the 
management team confused. But at present the Commissioners 
spend most of their time considering expenditure requests from 
various sections (whether these are for law enforcement, research 
or publicity), making decisions on whether to proceed with ‘formal 
investigations, looking at the layout of advertising campaigns, and 
on campaign strategies. They even go so far as to scrutinise and 
approve particular items of research and the identity of the 
researcher. They appear therefore to be supervising very closely 
rather than delegating within an agreed policy framework. If the 
Commission is to act independently of government with a “counter- 
system” quality in the true sense of servicing its clientele almost 
irrespective of governmental attitudes, then the Commissioners 
need to make this clear to management and back them up and, 
together with management, determine policy and priorities and 
allocate resources accordingly. 

The Home Affairs Select Committee, evaluating the performance 
of the Commission for Racial Equality, spent a considerable 
amount of time on the question of the relationship between 
Commissioners, management and the Home Office. For example 
Jo Richardson” asked: “What puzzles me about the whole thing is 
who actually is in charge of the Commission? Who basically makes 
or dictates the broad outline of the policy?” To this question the 
then Chairman, Mr. David Lane, said that the Commissioners 
were the policy making body, like a board of directors, and that 
the staff (including the Chief Executive) advised them and produced 
information but that the Commissioners had to take ultimate 
responsibility for the policy “which we ask them to carry out.” The 
Select Committee reported’? that the Commissioners were not 
happy with the management and said: 





10 Hood, “Governmental eg and Government Growth,” in A. Barker (ed.), 
Quangos i in Britain (above), p 
1 “The Commission for aa Equality,” H. = 46 (1981). 
2 See H.C. 46—II q.4. See also qq.5, 430, 4 
3 H.C. 46—I para. 20. 
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“There must: obviously come a time when Commissioners must 
step back from detailed involvement in the running of the 
Commission and allow management to manage without undue 
interference.” 


The Committee then recommended that the Chairman should be 
an Executive Chairman—that there be no Chief Executive and the 
Commissioners’ role should be a parallel to that of non-Executive 
Directors on the board of a Company.'* This seems to be the 
correct approach and Peter Newsam, who was appointed to the 
Commission for Racial Equality in 1983, now occupies the position 
of executive Chairman; there is no longer a Chief Executive. 

It has been suggested that the same should apply to the E.O.C. 
but the present Chairwoman, Lady Platt, does not wish to occupy 
such a position. At present Lady Platt carries out a largely “public 
relations/negotiator with Government” role. This leaves two 
particular problems: the senior management role is undermined 
and undefined and the Commissioners are not providing effective 
leadership in that they are neither determining strategy nor 
directing policy. Nowhere is this more evident than in the absence 
of clear law enforcement, research, and publicity strategies as shall 
be shown. Staff are undoubtedly dissatisfied with this situation, 
feeling their management to be weak and the Commissioners too 
remote. With the appointment of a new Chief Executive in July 
1985 changes may occur, and should the Home Office be prepared 
to appoint Commissioners with greater expertise in discrimination, 
this will enable Commissioners to play the “non-executive 
Director’s” role more effectively. 


2. Accountability and the Commission’s Relations with Government 


As part of Government’s programme of evaluating the effectiveness 
of its expenditure on non-departmental bodies, the Commission 
now awaits the result of the Pliatsky investigation. One of the 
lines of the investigation is to question whether the organisation in 
its present form needs to exist or whether its work can be 
effectively done by another institution.” Naturally the Commission 





14 Ibid. para. 21. 

1S Mr. Alan Hart. i 

16 Pliatsky Report Cmnd. 7797 Report on Non-Departmental Public Bodies, Prime 
Minister (H.M.S.O.). The Commission received the report of the investigation in 
February 1986—the report is understood to be critical of the agency but has not 
recommended merger with the C.R.E. 

17 At a conference held near Brussels in May 1985, attended by representatives of the 
judiciary, legal profession and academic life from all 12 countries, it appeared that with 
the exception of Ireland and perhaps France, the U.K. is in the forefront in having a 
special enforcement agency. Furthermore many delegates made the point that the 
absence of such an agency, however perfect the law appeared, left women with little real 
help, and proof of the importance of the E.O.C. was deduced from the far larger 
number of cases which both are heard in the U.K. and which go on reference to the 
European Court. See Eve C. Landau, The Rights of Working Women in the European 
Community, published by the Commission of the European Communities, Chap. 7. 
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is unsure of its future. Talk has been heard of a merger with the 
C.R.E., a course which appears to have been contemplated in the 
White Paper in 1975 and which has been the norm in America, 
where Human Rights Agencies handle all matters relating to sex 
and colour. This might make for a more powerful agency if it led 
to an expansion of the budget and staff and therefore -more 
influence. On the other hand, it would probably be disadvantageous 
to women since racism is perceived, officially at any rate, as a 
serious threat to order, while sexism is not only respectable but 
many people are’unclear as to the way forward on this question. 
As proof of this point, this Government has appointed a minister 
with responsibility for racial affairs; there is no corresponding 
position for women’s affairs. Not only is there less agreement on 
equal opportunities between men and women, but given the 
history, as long as society itself, of role stereotype, the solutions 
and approaches may well be different from those needed to 
eradicate racism. Whereas colour should undoubtedly be irrelevant 
in determining people’s lifestyles and opportunities, sex may be 
relevant in the management of family and work. This is a subject 
on which feminist theory is still working and on which there is 
much disagreement.’* Thus a merger of the two organisations may 
leave the problems of sex discrimination as secondary, or may fail 
to take into account the differences in the respective problems. 
With threats such as this it is worth considering how the 
Commission handles its budget and accounts to Parliament for its 
activities. The Commission is funded by an annual grant-in-aid 
from the parliamentary vote of the Home Office. In 1979 the 
E.O:C. budget was £1,640,000 and in 1984 it was £3,182,054. This 
is a third of the amount received by the Commission for Racial 
Equality and even taking into account the amount paid to 
Community Relations Councils, the C.R.E. has £8,000,000 p.a. 
Considering. that the E.O.C. services over 50 per cent. of the 
population, the inadequacy of the budget speaks for itself. Although 
increases in revenue were initially substantial, the annual increases 
in 1982 and 1983 were barely 5 per'cent. and have been swallowed 
by increases in salary awards. A zero increase is forecast for 
1986/1987—the recently announced “top persons” pay award which 
was said by The Times on July 24, 1985 to be payable to three 
E.O.C. staff (Chair, Deputy and Chief Executive) will be paid out 
of the 1986/1987 budget so further cuts in their activities will be 
inevitable. In fact the E.O.C. has been managing a budget which is 
shrinking in real terms, so that expenditure needs to be more 
carefully prioritised than ever. When one compares the expenditure 
on the 1984 Women into Science and Engineering (W.I.S.E.) 
campaign (£100,000) with the amount spent on legal services in 


18 See, e.g. Deborah Rhode, “Feminist Perspectives on Legal Ideology”—Paper 
presented to Women Law Teachers group June 1985 and Diane Polan, “Towards a 
Theory of Law and Patriarchy” in David Kairys (ed.), The Politics of Law (1982). 
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1984 (£144,261) it must raise questions regarding the factors 
influencing the selection of priorities. Whilst the W.L.S.E. initiative 
may have been successful, as claimed in the Annual Report,” one 
suspects that its uncontroversial nature might well have been what 
influenced Lady Platt to support it so vigorously, and it is this 
desire to avoid controversy that characterises much of the 
Commission’s work. Reference is made in Part III to the 
Commission’s budgetary allocation to research and publicity, where 
it will be seen that the legal budget is disproportionately low 
compared to these other non-controversial matters. 

The Commission has to lay an Annual Report before Parliament— 
indeed this is the only form of public accountability to Parliament 
that exists.” Without a Freedom of Information Act this Report is 
the only means by which the Commission’s work can be assessed. 
It is an extremely useful source of statistics about women, especially 
in education and employment, which are always up-to-date. But 
what else does it tell us? Both the 1983 and 1984 Reports state 
their objective as being not only to describe the work of the 
E.O.C. but. to indicate its priorities and the effectiveness with 
which it has used-its resources; but in both reports, in’virtually the 
same language, it stresses the difficulty of quantifying its successes. 
Whether as a consequence of this difficulty, or for some other 
reason, the Reports have a rather self-congratulatory descriptive 
style. They detail the cases which have been supported, -their 
results, the promotional work, the many services which are offered 
in the shape of seminars, information publications, tapes and 
videos, etc., and other action taken, for example, submissions to 
Government. For the casual reader (if such a person exists in the 
context of Annual Report reading) the Report is valuable for 
giving some idea of the range and type of the Commission’s work; | 
for the researcher there is little indication either of the areas in 
which the Commission feels that it has not succeeded or about the 
type and extent of the problems which have been dealt with. To 
illustrate this point, it appears that there were more inquiries 
relating to advertising than any other topic (2,186 compared to 
1,625 on employment), but all the Annual Report has to say on 
this is that there 

“has been an increase in the number of complaints to the 
Commission about apparently unlawful advertisements. The 
vast majority of such complaints are resolved without recourse 
to the tribunals or courts; and there has been no deterioration 
in the generally high level of compliance by publishers with 
the requirements of section 38 of the Act. The Commission’s 
Advertising Unit has continued to devote any time possible, 
after dealing with complaints and enquiries, to developing a 


19 1984 Annual Report p.16. 

2 For an excellent general discussion of the problem of Quangos and accountability 
see Nevil Johnson, “Accountability, control and complexity: moving beyond ministerial 
responsibility” in Barker, op. cit., note 10. A 


Sept. 1986] THE EQUAL OPPORTUNITIES COMMISSION 567 


strategy of prevention by speaking to seminars of publishers 
and advertisers.” 


No details of the kind of discriminatory advertising, the places 
where it occurs, nor any other information is contained in these 
paragraphs. The- only clue to trouble is contained in two sentences: 


“Discussions took place with the Employment Services Division 
of the Manpower Services Commission following a Survey of 
Job Centres’ advertising practice. This had indicated that the - 
indirect discrimination provisions of the Sex Discrimination 


Act needed clarification in respect of recruitment acetate 
22 ` 


At the end of that paragraph on what is clearly`a serious source of 
discrimination all that is known is that discriminatory advertisements 
are appearing at Job Centres and that the E.O.C. has “surveyed” 
these practices and “discussed” them with the M.S.C. Considering 
that this is an area in which only the E.O.C. can litigate (individuals 
must refer complaints to them) the public is entitled to know in 
more detail about discriminatory advertising and the ‘results which 
the Commission has achieved “without recourse to the tribunals or 
courts.” The conclusion is that despite 10 years’ experience of the 
Act, there is a growing tide of discriminatory advertisements about 
which something is being done informally. Yet the E.O.C. has only 
once litigated in respect of an advertisement.” Further use of law 
enforcement powers, perhaps by a formal INES EAH OR: into Job 
Centres, suggests itself most forcibly. 

What has been described here in regard to advertising is true of 
other activities of the Commission. The Commission is possibly 
doing itself a grave injustice by the use of anodyne phraseology 
and lack of hard information. It points out, and this is a.comment 
made repeatedly in regard to other spheres of its work, that it can 
do more by keeping the identity of offenders anonymous and -by 
persuasion and education. But the lack of real information to the 
reader seems pointless and unjustifiable. The Annual Report is a 
clear indication that the Commission has failed to evaluate its 
work. ” 


. Part II: LAw ENFORCEMENT 


1. The use of Administrative Agencies to enforce anti- Discrimination 
Law 


While it is not intended to recount in great detail the background 
to the establishment of an administrative agency like the Equal 


21 See 1984 Annual Report, pp.13-14 
2 F.0.C. v. C. M. Robertson and Others [1980] IL.R.L.R. 44. 
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Opportunities Commission to enforce anti-discrimination law” it is 
useful to outline the reasons for the use of this type of machinery. 

(a) Victims of discrimination are usually in a poor position to 
seek legal redress individually, either because they do not know 
enough or because such redress is disproportionately expensive. 
Reliance on law enforcement by a public agency is. therefore likely 
to be very great. 

(b) It is now known, as a result of research carried out in the 
United States, that a considerable amount of discrimination is 
either so covert that experience and expertise are essential to 
detect it, or so institutionalised that many practices or rules appear 
neutral, i.e. non-discriminatory and reasonable: for example, age 
bars to jobs which usually affect women adversely because of 
periods spent having a family.” Consequently only a public agency 
can accumulate sufficient experience to uncover the discriminatory 
practice and bring it to the attention of the court. In Jowell’s 
words: 


“Anti-discriminatory commissions are clearing houses for 
authoritative information on the problems of minority groups. 
The staff soon acquire the necessary expertise to recognise the 
subtle and insidious forms that discrimination takes.”? 


(c) The State has a particular and peculiar interest in ensuring 
that anti-discrimination law is enforced. This was acknowledged in 
the White Paper “Equality for Women” as follows: 


“The Government proposes to adopt a new and radical 
approach, combining the right of individual access to legal 
remedies with the positive and strategic functions of a powerful 
Equal Opportunities Commission, responsible for enforcing 
the ae jin the public interest on behalf of the community as a 
whole.” 


The enforcement of the law by a state agency educates the 
community both as to the law itself and on the importance 
accorded by the state to the elimination of discrimination. If the 
enforcement of the law were left to the chance of individual action, 
these matters would not surface. 


3 This topic has been dealt with in a number of places particularly in relation to the 
Race Relations Board and its successor the Commission for Racial Equality. These 
accounts are pertinent to the E.O.C. See particularly A. Lester and G. Bindman, Race 
and Law (1972), and the two White Papers which preceded the Sex Discrimination Act 
1975 and the Race Relations Act 1976, viz. Equality for Women, Cmnd. 5724 (1974) and 
Racial Discrimination, Cmnd. 6234 (1975). For a general account see J. Jowell, “The 
Administrative Enforcement of Laws against Discrimination” [1965] P.L. 119, and for a 
very interesting account of the development in the U.S. see Peck, “The Equal 
Employment Opportunities Commission: Development in the Administrative Process 
1965-1975,” 51 Washington Law Review, p.831 (1976). 

7 See, for an analysis of women’s working patterns, Martin & Roberts, Women and 
Employment, A Lifetime Perspective, a survey for Department of Employment, 1984. 

Op. cit., p.66. And see L. Lustgarten, ‘Legal Control of Racial Discrimination’ 
(1980) ch. 21; C. McCrudden, “Institutionalised Discrimination” (1982) 2 Oxford Journal 
of Legal Studies 303. 

26 Cmnd. 5724 (1974) para. 29. 
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Yet even today there are many people who believe that education 
and persuasion are the only means to eliminate discrimination and 
regard law enforcement as unsuitable and undesirable, particularly 
when done by a public body. The Commission for Racial Equality 
has recently published its proposals for changes to the Race 
Relations Act, where it says: 


“The Commission’s consultation on amendments to the Act 
provided a contrast between those who believe that eliminating 
discrimination requires the use of strong enforcement powers 
and those who believe that, given time, education, persuasion 
and voluntary measures will suffice.” 


The C.R.E. then stress that their experience has convinced them 
that “the incentive to change has often in practice to be related to 
the Commission’s law enforcement powers.” The E.O.C. in its 
1983 and 1984 Annual Reports” has taken a similar view saying 
that “It is the presence of these (i.e. law enforcement) powers in 
the background which enables the Commission’s staff to be 
effective.” 

It is important that support for the use of law by these agencies 
should be understood by those who are best placed to support it— 
viz. Parliament, the Government and the judges. In the light of the 
points made at (a)- (c) above, it is distressing to find Lord Denning 
remarking of the C.R.E. and the E.O.C. that “(The powers of the 
Commissions) are immense—you might think we were back in the 
days of the Inquisition ... or of General Warrants,” while 
serious real cuts in the E.O.C.’s budget reflect the Government’s 
attitude. 


2. The Law Enforcement Powers of the E.O.C. 


(a) the Commission may provide legal advice and assistance 
according to criteria laid down-in section 75 of the Act—viz. if the 
case raises a question of principle, or is of such complexity, or the 
applicant’s standing in relation to the other party is such, as to 
make it unreasonable for the applicant to deal with the case; or for 
any other special reason. 

Assistance may take a number of forms; for example, advice, 
attempting to procure a settlement or arranging for the giving of 
advice or assistance by a solicitor or counsel. Assistance may be 
extended to include representation. 

This provision exists because of the change in attitude to law 
enforcement between 1968 and 1975. In contrast to the position 
under the Race Relations Act 1968 where the Race Relations 


77 Review of the Race Relations Act 1976: Proposals for Change, published by the 
C.R.E., July 1985. 

28 1983 Annual Report p.2 and 1984 Annual Report p.1 

2 In Science Research Council v. Nasse [1979] 1 Q.B. 144, 172. 
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Board had exclusive rights to bring an action in respect of acts of 
individual discrimination, the Sex Discrimination Act 1975 leaves it 
to individuals to proceed to an industrial tribunal or county court 
in all cases.(other than those under ss.38, 39 or 40) where they 
personally have suffered allegedly unequal treatment. However, 
and this is especially true for employment cases where no legal aid 
is available, the Act recognised that help by the Commission would 
often be necessary—hence the provisions of section 75. 

(b) In certain cases the individual has no right to bring a legal 
action—only the E.O.C. may do so. Under section 38 of the Sex 
Discrimination Act 1975 only the Commission can be plaintiff 
when there have been discriminatory advertisements. The same is 
true under section 39 where there have been instructions by a 
person with authority,to another to discriminate or under section 
40 which makes it unlawful for a person to bring pressure to bear 
on another to do an act of unlawful discrimination. 

(c) Under section 37, the Commission may bring an action in 
regard to indirectly discriminatory practices. These might be of 
such a kind as to have prevented women generally from seeking 
the job or benefit in question and therefore there is no identifiable 
plaintiff. The Commission can act as plaintiff here only where 
there has been a formal investigation and a non-discrimination 
notice or where there has been a finding of discrimination by an 
industrial tribunal under the sections referred to in (b) above. In 
such cases, where the respondent is carrying on this indirectly 
discriminatory practice, and not more than five years has elapsed 
since the finding or non-discrimination notice became final, the 
Commission only may act as plaintiff. 

(d) The Commission has certain powers under sections 71 and 72 
against persistent discriminators. These arise where the person on 
whom the non-discrimination notice has been served persists in the 
discrimination which is the subject of the notice. In such a case the 
Commission may apply for ‘an injunction to a county court (since 
the industrial tribunals lack injunctive power). But if the evidence 
of discrimination concerns an individual in employment (where the 
industrial tribunal would normally have jurisdiction), then the 
Commission must first, under section 73(i), the so-called preliminary 
action procedure section, seek a ruling that discrimination has 
occurred. This is the sole instance in which the Commission may 
itself bring a complaint alleging discrimination against an individual 
directly (but note that this procedure is not available in regard to 
discriminatory advertisements, pressure to discriminate or instruction 
to discriminate).*° Presumably this section becomes useful either 
when the Commission has monitored a non-discrimination notice, 
or an individual brings the Commission’s attention to the continuing 
discrimination practice. The Commission also has powers to mount 





39 For criticism of these sections see Pannick, Sex Discrimination Law (1986), pp.273- 
274. 
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a “follow-up” investigation and thus may uncover continuing 
discrimination and then use these powers.’ 

(e) The Commission has issued a Code of Practice**-which is a 
code of good employment practice. While this has not the force of 
law it can be relied upon in a tribunal as evidence in favour of the 
plaintiff if there has been a breach. 

(f) To conduct formal investigations into public or private bodies 
in order to. provide equality of opportunity and eliminate 
discrimination. This is the primary law enforcement task of the 
Commission. Where a finding of discrimination has been made, the 
E.O.C. may issue a non-discrimination notice. This notice has no 
legal effect in itself, it is a “cease and desist” order which is 
comparable to the prohibition notice which can be served by the 
Health and Safety Inspectorate in terms of section 22 of the Health 
and Safety at Work Act 1974 in respect of dangerous machinery. If 
the notice is ignored, then the Commission can apply to a court for 
an injunction.” 

Thus the 1975 Act places exclusive duties of law enforcement on 
the E.O.C. in situations where discrimination is so widespread, 
covert or institutionalised that an individual complainant is unlikely 
to be aware of its existence, but enables them to provide assistance 
in other cases. “The Commission’s powers (like those of ‘the 
E.O.C. under the Sex Discrimination Act) must necessarily be 
confined to investigations conducted in the , Public interest rather 
than in the interests of a potential plaintiff.” 

(g) The Commission may, even in cases not funded or assisted 
by them, appear as amicus curiae to assist the Court. For example, 
in Page v. Freight Hire (Tank Haulage) Ltd. >> they did so in a case 
which’ involved dismissal- of the plaintiff because the job was a 
health hazard and the E.O:C. has the duty to keep protective 
legislation under review (s.55). This is a power not peculiar to the 
Commission but little used in English law. It has submitted amicus 
briefs three ‘times, but its ability to do so depends on permission . 
from the court.*° 


3! For a fuller explanation of the parallel provisions of the Race Relations Act see 
Lustgarten, op. cit., p.248. : 

32 Code of Practice E.O.C. 1985. $.56A of the Sex Discrimination Act provides for the 
issue of Codes of Practice and s.56A(10) provides that the codes of practice “shall be 
admissible in evidence, and if any provision of such a code appears to the tribunal to be 
relevant to any question arising in the proceedings it shall be taken into account in 
determining that question.” 

33° See Ellis and Appleby, “Formal Investigation: The Commission for Racial Equality 
and the Equal Opportunities Commission as Law Enforcement Agencies” [1974] P.L. 236 
for (inter alia) the law on formal investigations. Lustgarten, op. cit. above, p.240, 
provides an explanation for this power and concludes that because of the history and 
nature of discrimination, “an independent body capable of choosing when and how to 
intervene, acting on behalf of the public interest in reducing discrimination and hence 
able to concentrate upon targets . . . of long term importance, is more likely to make a 
general impact on the incidence of discrimination than even a substantial number of 
successful individual complaints.” 

* Para. 51 Cmnd. 6234 (1975). 

35 [1981] I.C.R. 299. 

% The other two occasions were in Science Research Council v. Nassé [1979] 1.Q.B. 
144 and Shield v. E. Coomes (Holdings) Ltd. [1978] 1 W.L.R. 1408. 
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3. How has the Commission used the powers described under (2) 
above? 

(a) Help given to individuals 

As indicated above, it was not envisaged that the primary law 
enforcement role of the E.O.C. would be to provide assistance to 
individual complainants. It has therefore had to find some way of 
dealing with the growing number of inquiries (around 3,000 in 
1979/1980, 4,000 in 1982 and according to the latest Annual Report 
now over 6,000) many of which would have sufficient substance to 
raise the possibility of legal action. In fact it answers, either by 
advice over the telephone or by letter, all inquiries for advice, and 
thus provides assistance to every individual; it would be difficult to 
find any comparable situation where a person can obtain free 
expert advice so readily. In its peculiar way it is the most extensive 
form of legal aid available! 

Many of these inquiries disappear—the Commission speculates 
that this is true for about 70 per cent. of them; others have their 
complaints negotiated by the E.O.C., but a small number apply for 
legal assistance. Annual Reports give details of the requests for 
assistance under section 75 and the numbers granted. Given the 
well known extent of discrimination against women, the number of 
requests is still low.” Assistance was granted in approximately 60 
per cent. of cases until 1984 when the percentage increased to 80 
per cent. To set this in context, Hepple tells us” that: 

“In 1976, the first year of operation of the Equal Pay Act 
there were 1,742 applications to industrial tribunals; by 1981 
this had declined to 54 (39 in 1982 and 26 in 1983). Yet by 
1981 women were no better off, relative to men, than they 
were in 1976 (and this remained true for the succeeding years). 
Cases heard under the Sex Discrimination Act were 229 in 
1977 and 225 in 1984. In view of the overwhelming social 
survey evidence of continuing occupation’ segregation of 
women these applications represent only the tip of the iceberg. 
In the County Court there were 34 proceedings under the 
S.D.A., between 1976-80 and the numbers are declining.” 


Thus both requests for assistance and the actual number of cases 
taken to court represent a remarkably small percentage of known 
complaints. These figures are said to be the result of the low 
success rate; only two out of every 10 cases succeed and even when 
successful the damages awarded are very low.” Hence women are 


37 Requests for Assistance: 1980—145; 1981—245; 1982—236; 1983—246; 1984—390. 

38 “Judging Equal Rights” [1983] C.L.P. at 71. i 

9 See S. Atkins and B. Hoggett, Women and the Law (1984) where, at pp.37-38, 
some statistics are given showing that in 1982 of the 24 successful cases brought in 
Industrial Tribunals awards of damages were made only in 17 cases and in 12 of these the 
amounts varied between £49 and £750; only in 5 were awards over £1,000. The recent 
decision in Warwick v. Lancashire County Council (unreported) where the Tribunal in a 
lengthy fact finding exercise revealed serious discrimination in regard to the promotion of 
women teachers, awarded £600 to the applicant. She was known to be an excellent 
deputy head who had taken two degrees on the advice of a County Educational Advisor 
while doing a full time job and looking after two children, in order to obtain promotion. 
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discouraged from seeking redress at law, although, interestingly, it 
appears that men are quicker to use the law when they suspect 
discrimination.” 

What can the E.O.C. do to remedy this situation? Research by 
Leonard points the way.*! Her statistics show that expert 
representation is crucial to success; twice the number of cases 
succeeded when there was representation than when the plaintiff 
was unrepresented. This she attributed to factors including the 
difficulty of proving a sex discrimination case; the concept of 
indirect discrimination which many tribunal chairpersons did -not 
understand; and their inexperience in hearing discrimination cases. 
In other words, an experienced representative, used to these kinds 
of cases, will be able to present essential evidence to the tribunal, 
know the importance of witnesses (if available) and of discovery 
(especially true where the facts tend only to be known to the 
defendant) and to elucidate the difficulties of the legislation clearly. 
Leonard concluded that, in the cases studied, E.O.C. support was 
crucial to the plaintiff, a finding which points to the need for the 
E.O.C. to support not only by way of advice, but actual 
representation, as many cases as possible. The E.O.C. is also the 
only public body which has available both statistical evidence 
(essential in indirect discrimination cases) and other social science 
evidence: about women’s lives which they could put forward. It is 
true that such evidence, the so-called American “Brandeis brief,” 
first used in a case involving women’s rights at work, is seldom 
used in United’ Kingdom courts or tribunals, but no rule excludes 
its use. A case in which such evidence could have been vital is 
Kidd v. D.R.G. (U.K.) Ltd.” Here an industrial tribunal had 
refused to assume “without evidential support” that women were 
largely responsible for child rearing. Statistical evidence could have 
been available but.was unfortunately not presented. Strangely, the 
E.A.T. refused to overturn this bizarre decision. f 

The Commission apportions a very small amount of its resources 
to legal services. The main justification is the many duties which 
the Act (and the public) place upon them and which are expensive; 
the fact that the White Paper only envisaged formal legal assistance 
for significant or unusual situations; that cases can be an unimagined 
drain on resources since neither their length nor complexity can be 





# Hutton, “How the S.D.A. has failed,” Legal Action: April 1984 Hutton shows in the 
cases involving recruitment men are plaintiffs in 43 per cent. of cases and women in 21.6 
per cent. He says “converting suspicion into litigation is clearly something women do not 
consider profitable. Men on the other hand do not appear to demonstrate very much 
hesitation in bringing a claim under the Act when refused employment.” i 

“ Alice Leonard, Research Report on Sex Discrimination and Equal Pay claims in 
1980-2 (to be published by the Cobden Trust). 

® [1985] I.R.L.R. 190—commented on by Waite J. himself—‘Lawyers and Laymen as 
Judges in Industry” (1985) 15 I.L.J. 37. . 

* See Annual Reports: e.g. in 1984 while £100,000 was spent on the W.LS.E. 
campaign £144,261 was allocated to legal services; in 1983 £121,782. Over the past five 
years the legal services budget has never been higher than 4-5 per cent. of the total. This 
does not include the cost of advice whether by letter or telephone. 
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` foreseen; and last, but by no means least, that law enforcement 
generally is seen by many in the Commission as a last resort. 

None of these arguments is without merit, and clearly some 
balance has to be struck between competing demands. What 
follows is an attempt to suggest a way forward for the Commission 
so that resources are used more effectively. 

The Commission needs first to formulate a litigation strategy so 
that the section 75 powers are used selectively.“ To do this, certain 
changes must be made. First there should be better co-ordination 
between the various sections within the E.O.C. and especially with 
the legal section. Although the sections do have case workers who 
are familiar with the law, their liaison with the legal staff on cases 
is haphazard and ad hoc. Lawyers are trained to spot “litigation 
worthy” cases early on, and more important, to identify the kind of 
evidence which is needed and on which a court or tribunal will 
rely. Otherwise important cases and evidence may get lost, or 
fact finding may have to be repeated. At present, cases tend to be 
dealt with by the relevant section, for example employment, and 
legal advice sought only when the officer feels it is necessary and 
then only at the stage when a formal application for assistance is 
made. Potential formal investigations may also be uncovered more 
effectively this way. 

Secondly, the Commission needs to identify the type of case it 
wishes to support. Certain types of cases have been pinpointed: for 
example, pregnancy dismissal cases, pensions cases, indirect 
discrimination and equal value. In the recent case of Hayes v. 
Malleable Working Men’s Club for example, the E.O.C. succeeded 
in getting the decision in Alders v. Turley, an earlier case where 
the E.A.T. had held that dismissal on the grounds of pregnancy 
was not discriminatory, distinguished.** 

This success illustrates the value of targetting a particular area; 
but apart from the equal value cases? which the Commission has 


* The E.O.C. were unable to supply the writer with a list of cases for which they had 
granted (or refused) section 75 assistance. Apparently a legal data base does exist but 
this only contains cases which have reached the hearing stage. Thus from the available 
statistics no picture can be obtained for the purpose of determining the kind of cases the 
Commission is likely to support. 

45 This has been the experience of the American E.E.O.C. Before 1979 the system was 
similar to that used in the U.K. but since then the E.E.O.C. have realised the need for 
lawyers to work on cases which should be litigated early on. They have adopted the 
Early Litigation Identity Programme (E.L.I.). “This was designed to identify and process 
charges for which the evidence indicates that litigation oriented investigation and 
conciliation (is worthwhile) . . . thus if conciliation fails the Commission will be in a good 
posture to file a civil action . . . E.L.I. investigation involve . . . close collaboration with 
the legal staff.” Kathleen Blunt, “Background Paper for Positive Action” for Women at 
Work Conference, London, April 1981. 

*6 See Hayes v. Malleable Working Men’s Club and Maugham v. North East London 
Magistrates’ Court Committee [1985] I.R.L.R. 367 where the E.A.T. not only distinguished 
Turley v. Allders Department Store Ltd. [1980] I.C.R. 66, but said that, if they were 
wrong to distinguish Turley, then they would decline in future to follow it. See Pannick, 
“Discrimination and Pregnancy: Anatomy is not Destiny” (1983) 3 Oxford Journal of 
Legal Studies, p.1. 

See Erica Szyszczak, “Pay Inequalities and Equal Value Claims” (1985) 45 M.L.R. 
134. 
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decided to support wholeheartedly, and E.E.C. pension cases,” 
- there is little other evidence of prioritising and targetting. There is 
a great temptation simply to react to complaints and support those 
which sound hopeful but there are many difficult areas that 
desperately need change. For example, it is well known that the 
justification defence contained in section 1(i)(b) of .the Sex 
Discrimination Act was hopelessly enlarged by the Court of Appeal 
in Ojutiku and Another v. M.S.C.* where it was held that the 
M.S.C. were justified in refusing support to two black applicants 
for a management course on the grounds that they would probably 
not find a job even with a management diploma. The Court of 
Appeal thought this was reasonable despite lack of statistical proof 
and without corroborative evidence. The test for the justification 
defence contained in section 1(1)(b)(ii) of the Sex Discrimination 
Act now appears to be based on reasonableness. An alarming 
application of this is now to be found ‘in the case of Raval v. 
D.H.S.S. and the Civil Service Commission® where Waite J. stated 
that the issue of justifiability was a question of fact for the 
industrial tribunal, “whose function it therefore is to reflect the 
attitude of society as a whole regarding the degree of justification - 
required to make distinctions of race or sex tolerable in any 
employment context.” The Commission should go all out to 
saturate tribunals and the E.A.T. with such cases in order to 
restore the approach of the earlier Steel case.* 

Margaret Berger, considering the problem in the American 
context” makes certain recommendations about improving the case 
selection process. She criticises agencies for choosing their litigants 
from those who present themselves and particularly stresses the 
need to assign priorities to certain issues. Interestingly she gives as 
an example the pushing of females into different curricula from 
males in schools, an issue which also needs to be litigated very 
urgently in the United Kingdom. 

A coherent strategy should be evolved by the Commission® and 
this may include setting aside a larger amount for the legal services 
budget and increasing the legal staff, changes which other 
Commission staff may not welcome, but which in the long.run will 
help all the staff when they can point to relevant cases when they 
deal with complaints. The legal staff need to evaluate their law 





4 Worringham v. Lloyds Bank plc [1981] 2 All E.R. 434; U.K. v. European 
Commission [1982] I.R.L.R. 333; Southampton and S.W. Hampshire Health Authority 
(Teaching) v. Marshall [1983] 1.R.L.R. 237 and The Times, February 27, 1986. And see 
Vivien Shrubsall, “Sex Discrimination: Retirement and Pensions” (1985) 48 M.L.R. 373. 

® [1982] I.C.R. 661. 

5 [1985] I.R.L.R. 370. 

5! Steel v. U.P.O.W. [1977] I.R.L.R. 288—here a stringent “business necessity” test 
was applied by the E.A.T. 

52 Litigation on behalf of Women (1980), p. 56. Compare Jeanne Gregory, “Equal Pay 
and Sex Discrimination: Why Women are Giving up the Fight” (1982) Feminist Review 
75. 

53 Compare the experience of the C.P.A.G. discussed in H. Hodge, “Test Case 
Strategy,” in M. Partington and J. Jowell (eds.), Welfare Law and Policy (1979). 
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enforcement functions seriously: budget cuts make this an imperative 
and anyway responding to complaints (as they do now) is an easy 
way of avoiding a more thrusting legal strategy. 

There: will thus be many cases which the Commission will not 
have the resources to litigate or which will be outside the priority 
zone. To help litigants the Commission has produced various 
publications, including a Guide to Industrial Tribunal Procedure, a 
casebook of important decisions for lay persons and some recent 
booklets on the Equal Value Regulations. These are helpful but 
the need for expert representation indicates that effort should be 
directed elsewhere—viz. towards the training of solicitors, C.A.B. 
advisers, law centre staff and trade union officials to name the 
most important sources of legal advice. 

The Commission did co-sponsor a half-day seminar at the College 
of Law in May 1983 but much more needs to be done. They say 
themselves that few solicitors are au fait with discrimination law—a 
point that emerged in evidence given by the C.R.E. to the Home 
Affairs Committee,** and they sometimes have difficulty in finding 
good solicitors in particular areas of the country. More training 
sessions to the appropriate bodies are therefore indicated, and 
some of the legal services budget needs to be allocated to this 
important task.” 

But even if all this were accomplished other approaches should 
be considered. Discussions took place in 1983 at a conference 
organised by the Runnymede Trust on the feasibility of funding 
independent litigation agencies such as exist in the United States. 
The E.O.C. could play an important role in spearheading the 
initiative. In the United States, the Ford Foundation has financed a 
number of grantees for this purpose, and there are also other very 
well known agencies like the N.A.A.C.P. and the Washington 
Lawyers Committee for Civil Rights both of which litigate for 
blacks." In Seattle the Northwest Woman’s Law Centre was set up 
mainly to provide advice to female complainants but has also built 
up a register of lawyers willing and able to litigate on sex 
discrimination cases. In this country the Child Poverty Action 
Group, also a voluntary organisation, has been active in litigating 
test cases on behalf of welfare claimants,” and a like organisation 
is needed for discrimination cases. Only the N.C.C.L. has acted on 
behalf of women in sex discrimination cases. The E.O.C. can and 


5 H.C. 46-1 para. 66 (1981-2). 

55 A matter also raised by the Home Affairs Committee, H.C. 46-1: “We recommend 
to the Commission a vigorous programme of training outside bodies and individuals in 
the skills necessary for aiding a complainant at all stages of his case.” The C.R.E. have 
told the writer that they are now implementing this recommendation. 

5 See further Joel Handler, “Public Interest Law Firms in the United States,” in 
Cappelletti and Garth (eds.), Access to Justice, Vol. IXI (1979), p.421. 

For example in Drake v. Chief Adjudication Officer, The Times, June 25, 1986 
where the C.P.A.G. sponsored a case on the exclusion of married and cohabiting women 
from invalid care allowance, and was successful. See generally Tony Prosser, Test Cases 
for the Poor: Legal Techniques in the Politics of Social Welfare (1983). 
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should play a role in such developments. It may also, in 
collaboration with outside bodies, be able to find “deserving” 
plaintiffs in priority areas. 

Individual law enforcement has many benefits not least of which 
is challenging the law. The Commission recently successfully 
supported a case against the M.S.C.* which could have a greater 
impact in changing the discriminatory rules introduced by the 
Government in regard to the Community Programme than the 
letters of protest and submissions made by many groups to the 
Government on this subject. 

But there are less tangible advantages as well. The threat of 
legal action causes employers and others to take women’s issues 
more ‘seriously. The Ford Foundation review states 

“Until the litigation effort began, the women’s rights movement 
was a topic for conversation not action even after the legislation 
had been passed. ... Even the unsuccessful lawsuit may 
create a positive nipple effect because one of the messages that 
gets conveyed is the enormous cost to the defendant in time 
and money.” 


It also rouses women’s own- consciousness. This is especially the 
case where there is good publicity. It is noticeable that even the 
most traditional of women’s magazines in this country are devoting 
increased space to legal issues—a successful (or perhaps even 
unsuccessful case) educates the public through the popular media 
and through professional organisations like the Institute of Personnel 
Management. “Thus the significance of litigation ranges far beyond 
the courtroom and may play a significant role in eliminating 
stereotyped notions about women, and in raising women’s 
expectations as to what they can choose to accomplish with their 
lives.” 


(b) Powers under other sections of the S.D.A. 


The Commission has used these very sparingly indeed. There has 
been only a handful of cases under sections 37—40 inclusive. 
Conciliation has been the main approach to discriminatory 
advertisements and the persistent discrimination provisions of 
sections 71-73 have not been used. The reasons are not apparent 
but the provisions are complex, time consuming and expensive. 
Section 73 has the potential for a type of class action but can only 
be used in very limited circumstances and should be liberalised. 
Perhaps the Commission could be more adventurous in their use of 


8 Chandler v. M.S.C., reported in The Times, June 2, 1985. The new rules provided 
that only people receiving unemployment benefits could obtain a place on the community 
programme. This is discriminatory against women because many do not qualify for 
benefits—usually because they have been in part-time employment. 

5 At p.55. 

© For an expanded treatment of women and law and public agencies see S. Atkins, 
“Women’s Rights,” in J. Cooper and R. Dhavan (eds.), Public Interest Law (1986). 
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amicus curiae briefs which in Shield v. Coomes Holdings Ltd.™ 
were said to have been influential in persuading the Court. 


(c) Formal Investigations 


The Commission has powers to launch a formal investigation into 
almost any organisation which it suspects is operating discriminatory 
policies; and, if it finds discrimination to have occurred, issue a 
non-discrimination notice which orders the offender to stop these 
practices. The Commission has the right to be informed for five 
years of the progress of the new policies and, should discrimination 
reoccur during this period, the Commission can use its persistent 
discrimination powers or may launch a follow-up investigation.” 

After 10 years it has become apparent that formal investigations, 
which were intended to be the primary means of law enforcement 
under the S.D.A. have not been effective. Experience had shown 
that since individual complaints could only have a marginal effect 
on the broader problems of discrimination, only an agency capable 
of adopting a broad based approach to the problem and “which 
could take effective remedial action in order to enforce its findings” 
could succeed in combating discrimination.® 

Recognition that discrimination takes a variety of subtle forms 
that are not easy to uncover and that practices, policies and 
procedures which are apparently neutral and reasonable may have 
a discriminatory impact, led to the idea that an enforcement agency 
should be able to scrutinise, inter alia, employment and other 
policies at all levels by means of formal investigation. For example, 
a recent finding by the C.R.E. that a number of building societies 
have unintentionally discriminated against Asian applicants for 
mortgages by refusing to give them loans on properties in certain 
streets or where there are no front gardens or below a certain price 
is a good example of the use of investigative powers. Thus the 
C.R.E. express their function as “an inspectorate bringing technical 
expertise to bear on identifying the causes of major social 
problems.”™ But this has rarely been the perception of those who 
have been investigated; other critics and the judiciary have also 
failed to accept this view. This may be because such unusually 
extensive powers have been conferred on an administrative agency. 


61 11978] 1 W.L.R. 1408. 

® For a full account of the background to those powers albeit in a racial context, see: 
McCrudden, “Institutionalised Discrimination” (1982) 2 Oxford Journal of Legal Studies 
303; Lustgarten, op. cit., especially Chap. 1. For a fuller discussion of the Commission’s 
powers on formal investigation see Appleby and Ellis, “Formal Investigations: the 
Commission for Racial Equality and the Equal Opportunities Commission” [1984] P.L. 
236. Also see ss.57-61 and 67-73 Sex Discrimination Act. 

& Creighton, “Enforcing the Sex Discrimination Act” [1976] I.L.J. 42, 52. 

& C.R.E., Proposals for Change (1985), para. 3.4.13. 
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How the Commission have used these Powers 


Unlike the C.R.E., who have to date launched 47 investigations, 
the E.O.C. have started only nine, of which one still remains 
uncompleted. Only one investigation has been undertaken since 
1982, although a number of potential ones have not progressed 
beyond the preliminary inquiry stage because settlements have 
been concluded. No justification or reasons have been advanced by 
the E.O.C. for the small numbers but, as so many settlements have 
been arrived at, clearly they have been “minded” to begin many 
more than the numbers indicate.© 

An example of such a settlement which had started as a formal 
investigation was that entered into with Barclays Bank, to which 
further reference will be made later. Another good recent example 
concerns a major multiple retailer whose career literature depicted 
men as store managers and women as staff managers. After a 
complaint had been lodged with the: E.O.C. and preliminary 
discussions held with management, the store undertook to take 
practical steps to end unlawful discrimination by revising personnel 
procedures as well as holding regional conferences to convert their 
staffs’ “hearts and minds” to their legal obligations. The Commission 
therefore considered that sufficient corrective steps had been taken 
to make a formal investigation unjustifiable, but progress will be 
kept under review by the E.O.C.® It will also be seen that the 
problems implicit in the holding of formal investigations have been 
a substantial factor in limiting their numbers. The experience of 
the C.R.E. has reinforced this, and the Home Affairs: Select 
Committee spent considerable time looking-at these problems.® It 
is on these that attention must now be focused in order to assess 





65 The nine investigations were into the Tameside Education Authority on differential 
treatment of boys and girls at the 11 plus stage; Electrolux’s wage structure; Sidney 
Stringer School, Coventry, on promotion for women teachers; North Gwent College of 
Further Education (the Ebbw Vale College) on the same topic; S.O.G.A:T. for 
discrimination practised in two London branches; British Steel Corporation at Shotton in 
regard to the effect of the different retirement ages on redundancy; Provincial Building 
Society’s policies and practices in regard to mortgages; the Leeds Building Society’s 
requirement for mobility for management trainees; and an investigation into the provision 
of craft, design and technology courses in colleges of further education (more in the way 
of a research report). For further details of these investigations see Appleby and Ellis 
(supra). In March 1986 the Commission announced a formal investigation into Dan Air 
for their failure to hire male cabin crew. 

6 See 1984 Annual Report p.11 at para. 8 for details. 

6 See p.11 of 1984 Annual Report for more details. Settlements are usually confidential 
on the request of those who are under investigation. The Commission would prefer to 
publicise them but have rarely managed to persuade the other party, a noteable exception 
being the agreement with Barclays Bank which was reported in the press. From the 
Commission’s point of view the investigations provide invaluable insights into organisations 
and enable them to deal more efficiently with similar complaints. The Commission also 
undertake what they call “joint exercises,” see the 1984 Annual Report p.7. An example 
of such an exercise is that undertaken with the Metropolitan Police after a Policy Studies 
Institute Report revealed a 10 per cent. quota on women recruits. These joint exercises 
could be turned into formal investigations but it seems preferable to provide advice when 
it is sought or co-operate when the other party is willing to change. 

6 H.C. 46-1 paras. 43-61 inclusive and H.C. 46-11 paras. 3.1-5.36 (Evidence & 
Appendices). 
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the Commission’s use of these important powers. The problems 
can be looked at under three headings: y 


(i) Problems emanating from within the E.O.C. 
(ii) Problems arising from legal constraints. 
(iii) Problems arising from the attitudes and behaviour of 
those under investigation. 


(i) Problems emanating from within the E.O.C. 


Unlike the C.R.E. which, through its predecessor the Race 
Relations Board, had built up a bank of knowledge about racial 
discrimination, the E.O.C. had to “re-invent the wheel,” especially 
in regard to formal investigations. Mistakes have inevitably been 
made both in regard to choice of targets and methodology. The 
completed investigations do not reveal any carefully planned 
strategy; they have mainly been reactive to complaints from 
individuals, as with the Sidney Stringer School, while the Electrolux 
investigation was forced upon them by the President of the E.A.T. 
because of the large number of individual cases. The E.O.C. 
would not now disagree with the proposition that it is important 
not to be merely reactive but, as with support for individual cases, 
to determine in advance which type of institution needs investigation 
or which issues are the most important. 

The problem, however, is to know when complaints are received 
which clearly merit further inquiries, but which do not appear to 
merit a substantial use of resources, what to do? The E.O.C. could 
ignore the complaint, deal with it up to a certain undefinable point, 
or be prepared to back up its inquiries with legal action. The 
difficult question of how best to satisfy the complainant while 
preserving resources for important issues has led the Commission 
to its much criticised procedure of accepting offers of changed 
practices wherever possible, since pursuit of all offenders is clearly 
impracticable in the light of all its tasks. In the Barclays Bank 
investigation, for example, a complaint was received that girls with 
similar A levels to boys were not interviewed for jobs. The Bank 
agreed to revise its discriminatory policies on recruitment of boys 
and girls. The Commission would have liked to examine some of 
the Bank’s other employment policies in the light of its findings 
that the Bank had merely assumed that boys were more worthwhile 
as they left less frequently, but the possibility of an expensive and 
protracted investigation, which was strenuously objected to by the 
Bank, deterred them from proceeding. 

Good methodology is essential to minimise delays and maximise 
efficiency. The need here is to ask the “right” questions; this is not 
easy since ignorance of an institution’s internal procedures and 
policies may lead up some blind alleys. Unless the respondent co- 
operates, the Commission may spend time before it uncovers the 
key to the problem. The investigation into the Ebbw Vale College 
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exemplifies this. For although it was clear that the Commissioners 
needed to examine the promotion procedures, it only became 
apparent after some discussion that the former Head of the 
Business Studies Department (from whence the complaint had 
originated) regarded working married women unfavourably and 
this was a significant factor. Experience should lead to more 
focused inquiries in the future and it is hoped that they will not 
repeat the practice in the Leeds Permanent Building Society case 
when all 1,800 applicants for trainee manager posts were sent 
questionnaires, the replies to which had to be analysed in order to 
discover why 150 male applicants were employed but not one 
female. Sampling would have helped reduce the workload without 
spoiling the results! 

There are other internal restraints, not least of which is that of 
resources, both financial and human. Here questions of allocation 
become crucial. Since law enforcement of this kind is the sole 
preserve of the agency, extra resources ought to be switched to 
formal investigations—perhaps the £100,000 spent on W.I.S.E. 
could have been spent more “wisely” leaving government and 
industry to foot that bill. This problem refers back to that outlined 
earlier, viz., the failure of the Commissioners to decide on priority 
budgeting and, subject to what will be said later, they are urged to 
draw up a plan such as the Americans have been forced into, after 
having experienced similar problems.” This requires a policy 
commitment to formal investigations on the part of the Commis- 
sioners. Some would say that the “industry bloc” of Commissioners 
have prevented such a commitment, but Commission staff state 
that they intend to make more use of their powers and that the 
E.O.C. is entering a new phase. Evidence of this is awaited! 


(ii) Problems arising from legal constraints 


The Sex Discrimination Act lays down the legal framework within 
which investigations are carried out. In particular, those who are to 
be investigated’ must be informed by way of terms of reference 
served upon them of the situation which the E.O.C. intend to 
investigate. Before the investigation begins that party has the right 





® Formal Investigation Report: Ebbw Vale College of Further Education, E.O.C. 
October, 1984. 

Similar problems in the United States have led to the adoption of a Federal 
Management Plan to which every one of the 26 regional offices must conform. The plan 
divides the nation into districts and each district office must report quarterly on its 
progress. The Report itemises every stage in every investigation and at the beginning of 
each year goals and timetables are set—approximately 1.5 investigations must be 
completed per annum. Salaries of supervisors of the systemic unit in charge of formal 
investigations depend to some extent on fulfilment of its management plan. Since 1978 all 
employees of federal agencies at superior level are linked to a Merit Pay System and 
these payments are affected by failure to comply with the Management Plan. The unit 
can call upon experts paid for out of a separate budget. Fundamental to the whole 
systemic programme is the notion that major investigations will be launched generally in 
accordance with rationally conceived plans designed to achieve the greatest impact by 
targeting the worst offenders. 


582 THE MODERN LAW REVIEW [Vol. 49 


to make representations to the Commission, both oral and in 
writing if desired, in the hope that the Commission will not 
proceed with the investigation. If the E.O.C. should revise its 
terms of reference (as a result usually of representations) then the 
respondent may make representations again. The Act then provides 
that, at the conclusion of the investigation, if the Commission is 
“minded” to serve a non-discrimination notice on them, the other 
party has the right to make further representations. A right of 
appeal against the non-discrimination notice is also available. Such 
is the procedure laid down by the Act in outline. 

However, further requirements have been added by judicial 
exegesis.” The terms of reference must specify the grounds for the 
suspicion that unlawful acts have been committed, and the 
Commission may not go beyond them in their investigations unless 
they revise the terms of reference or the respondent agrees. On 
appeal all the facts on which the notice was based can be re- 
opened by the appellant in front of a court or tribunal, and are 
subject to cross-examination—usually years after the events have 
occurred. At all stages of the investigation the Commission must 
act in accordance with the principles of natural justice, and here 
the Hillingdon case indicates that the respondent has rights of reply 
other than those laid down in the Act. Finally it seems that there 
may be other matters, as yet unexplored, which may be capable of 
being reviewed—for example, whether an investigation can continue 
when the factual situation has changed, i.e. whether it can refer 
only to past practices. 

The delay consequent upon stringent legalism can be illustrated 
by the Ebbw Vale inquiry. The E.O.C. was threatened with 
judicial review because it appointed a new Commissioner after the 
warrant of the existing two had expired. Ebbw Vale College 
argued that the appointment of the new Commissioner part-way 
through the investigation was unfair (although the existing 
Commissioners had been re-appointed as additional Commissioners 
under section 57). This threat was withdrawn after a long delay but 
by then, in the words of the C.R.E., “It does not matter whether 
the respondent succeeds; the damage caused by repeated delays is 
enormous, and all this without touching on the fundamental 
question whether discrimination has occurred and what should be 
done about it.” The impact has also been devastating on morale, 
and needed resources are spent obtaining legal opinions to avoid 


71 The cases are: R. v. C.R.E., ex p. London Borough of Hillingdon [1982] 3 W.L.R. 
159; R. v. C.R.E., ex p. Amari Plastics [1982] 2 All E.R. 499; R. v. C.R.E., ex p. 
Prestige [1984] I.R.L.R. 335. For a fuller account of their implications see Sacks & 
Maxwell, “Unnatural Justice for Discriminators” (1984) 47 M.L.R. 334; Appleby and 
Ellis (above). The C.R.E. in their “Proposals for Change—submissions to Government” 
maintain that formal investigations are almost impossible. In the words of Lord Denning 
“a spider’s web [has been spun] by Parliament from which there is little hope of their 
escape.” 

7 C.R.E.: Consultative Paper, “Time for a Change,” p.8. 
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further challenges. Although it would be improper to deny 
protection to those under investigation, the current situation is 
neither what was intended by Parliament nor in the interests of 
victims of discrimination. 

Apart from cost:and delay, the main legal difficulty which now 
confronts the E.O.C. is that they cannot go on “fishing expeditions” 
but must confine their investigations to the narrow factual issue 
which was reported to them. For example both in the Leeds and 
Barclays investigations the Commission would have liked to extend 
their investigations into other matters, but since new terms of 
reference would have had to have been drawn up and .new 
representations made, were understandably deterred.. Another 
current example of this situation is whether statistical evidence 
showing an imbalance between the sexes in the workforce would 
provide sufficient suspicion to justify an investigation. The White 
Paper which preceded the Sex Discrimination Act did not envisage 
these difficulties; the Commission was to investigate discriminatory 
practices “on its own initiative” and “whether or not there had 
been individual complaints about the organisation investigated.” 
Given the fact of widespread inequalities the piecemeal approach 
to its eradication dictated by case law presents a gloomy prognosis. 
The way ahead lies in repeal of section 58(3A) and its equivalent 
in the Race Relations Act” and this is currently under consideration 
by the Government. ; 

The other problem is the extent to which natural justice should 
be available during the investigative stage. The C.R.E. have said 
that the courts have added “protection appropriate to law 
enforcement powers to protection appropriate to a report making 
process.” This writer agrees, especially when the cases in. different 
areas of the law where investigative powers are being used are 
compared.” An investigation is an administrative fact-finding 
process and although the Commission must act fairly, their fear of 
judicial review has led them to give respondents extensive rights of 
reply. Their own guidelines on the conduct of formal investigations 
specify that the Commission must act fairly, “having regard only to 
relevant considerations, and complying with the rules of natural 
justice, so that the Commission is manifestly free from bias and 
does not condemn anyone unheard or without affording a proper 
opportunity of answering the case against him.” This leads to the 
Commission seeking respondents’ comments each time they have 
made some finding; and these may be made orally or in writing 
and with counsel if desired. Since this is in addition to the statutory 


73 Cmnd. 5724 (1974) paras. 110, 111. 

™ In “Time for Change” the CRE. regard the repeal of s.49(4), the equivalent of 
s.58(3A) of the §.D.A., as important so as to restore the intention of Parliament to allow 
them to conduct investigations for any purpose connected with the carrying out of their 
statutory duty. It should not be limited to situations where there was some initial 
evidence of unlawful activity. 

75 Sacks and Maxwell supra. 


584 THE MODERN LAW REVIEW [Vol. 49 


hearings referred to above it is not surprising that the Ebbw Vale 
affair took five years and Leeds seven, and only one new 
investigation has been started since 1982. All the aforegoing 
problems have led the C.R.E. to ask the Government for far 
reaching changes which would enable them to obtain a court order 
without recourse to a full formal investigation when a discriminatory 
practice is uncovered.” 


(iii) Problems arising from the attitudes and behaviour of those 
under investigation 


The legal challenges outlined above are the result of strong hostility 
by those under investigation. As time has progressed, investigatees 
have developed more and different avoidance tactics. Recently an 
important institution responded to the E.O.C.’s initial inquiries by 
swamping them with information, then made long oral and written 
submissions represented by senior counsel, while conducting their 
own internal investigation. Having established in this way that the 
complaints were justified, they indulged in a “pincer” movement; 
on the one hand they agreed to co-operate with the Commission 
on new recruitment practices while on the other their legal advisers 
insisted on further clarification of the Commission’s findings and 
threatening judicial review. Either the Commission continued the 
investigation or settled. It chose the latter course, although wisely 
only agreed to suspend the investigation pending monitoring. The 
adversarial stance adopted by the institution and its delaying 
tactics, especially given the fact that they knew its practices to be 
wrong, typify many other cases. The Leeds Permanent investigation 
timetable illustrates all that has been described here and is worth 
considering: 

1977 Complaint received from a woman applicant that much 
stress was placed on mobility in her interview for 
management trainee. E.O.C. request application forms 
so that analysis can be made of other factors which 
might account for the total lack of female management 
trainees although a quarter of the applicants are female. 

1978 Commission decides to investigate—Leeds seek clarifica- 
tion of complaints; formal terms of reference sent to 
society after Counsel’s opinion sought. 

1979 Written and oral representations received; as a result 
terms of reference revised, further correspondence on 
these, further representations promised but none 
received. Application forms analysed and counsel’s 
opinion sought on whether formal investigation could 
be undertaken. 





% At para. 3.5.4: “the system should permit the Commission, whenever it has 
unearthed it, to put evidence of discrimination before an independent tribunal of fact as 
to whether discrimination has occurred and what remedies are appropriate. The tribunal 
of fact should not be concerned with the way in which evidence has been obtained (i.e. 
with the validity of, and formalities surrounding any investigation) but only with 
substantive issues (a) was there discrimination and (b) what should be done about it?” 
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1980 Questionnaire drafted and sent to applicants whose 
forms have been analysed. This done in order to obtain 
information about interviews. Society consider trying to 
stop use of questionnaire but do not. Further discussions 
with Society on current practices and Counsel’s advice: 
sought on these relative to whether formal investigation 
could proceed. 

1981 Report on findings drafted and redrafted. 

1982 ` Preliminary report sent to Society (June) who request 
further representations which are not received until 
December. Counsel’s advice sought. ; 

1983 Final report sent to Society who -reject it—more 
representations made as a result of which Part 
3 (containing the Society’s representations and the 
Commission’s findings) is  redrafted. Further 
correspondence—E.O.C. agrees to confine its findings 
to 1978 because practices have changed. 

1984 Counsel’s opinion sought on redrafting report; Part 3 
re-written and sent to Society. 

1985 Society’s comments received and report considered by 

Commissioners. : 

1985 (June) Report published. 


Although a repeat of the above is unimaginable—the investigation 
began in the days of inexperience and management problems— 
some of the delay and ‘caution continues. Hence if the C.R.E.’s 
proposal to proceed straight to a court or tribunal were adopted it 
would go a long way to prevent a recurrence of the “Leeds 
performance. Should the Government not accede, then the future 
for formal investigations looks bleak and the negotiated narrow 
settlement will continue to prevail. 


BENEFITS FROM FORMAL INVESTIGATIONS 


On the plus side it is clear that the formal investigations and other 
settlements have yielded much of particular and general interest. 
The Leeds investigation taught the Commission about the operation 
in practice of mobility requirements. It intends to contact 500 
organisations, banks, building societies and retailers, about their 
practices, and to recommend where essential to the job its new 
model mobility clause. Other formal investigations and more 
informal investigations have provided sufficient information on 
industrial and commercial practices to produce the Code of Practice 
which was launched in 1985 in conjunction with the C.B.I. and 
T.U.C. and which should be the subject of publicity campaigns. 

As a result of the Ebbw Vale investigation, guidelines similar to 
those contained in the Code of Practice have been issued for 
education employers,” where there is a gross imbalance in the 


“7 “Equal Opportunities and the Woman Teacher, Guidelines for the Elimination of 
Sex and Marriage Discrimination and the Promotion of Equality of Opportunity in 
Teacher Employment” (February 1985). 
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career prospects for male and female teachers. Not only has the 
Ebbw Vale: College report been circulated to all education 
authorities and colleges of further education because of the 
importance of the recommendations contained in it but, together 
with a number of individual cases funded by the Commission,” it 
might help to eradicate inequalities of treatment which persuasion 
has so far not accomplished. 

The results of these two investigations reinforce the point made 
earlier in the context of litigation—that proper targeting yields 
results beyond that of the immediate case. Some of the investigations 
(for instance “British Steel,” on redundancy arrangements conse- 
quent on the different retirement ages for men and women) have 
had far too limited a scope and therefore too little is learnt relative 
to the resources expended. Another point to bear in mind is that 
some of the investigations might have been the subject of individual 
cases. 


Part III: RESEARCH AND PUBLICITY 


If widely publicised, the effect of a formal investigation can be 
much greater than simply the improvement of practices in the 
organisation which was the subject of the investigation. It can 
influence a large number of employers to cease discriminatory 
practices. In a similar way publicity has a central role in making 
the results of research into discriminatory .practices a motor for 
improvement. : 

The S.D.A. provides that the “commission may undertake or 
assist (financially or otherwise) the undertaking by other persons of 
any research and any educational activities which appear to the 
commission necessary or expedient for the purpose of section 
53(1).” 

The Commission regards research and education through publicity 
as complementary to its law enforcement function, and of its total 
annual budget of £3 million, one-sixth is spent on these activities, 
divided as to one-third on research and two-thirds on publicity and 
information. It is worth examining how effectively the Commission 
utilises’ the results of these efforts to assist in its law enforcement 
role. 


Research 
In order to fulfil the statutory objectives research was necessary in 
the early years to discover the nature and extent of problems 
caused by discrimination. Ten years later, as new problems arise, 





%8 Hay v. Lothian Regional Council [1984] 1 R.L.R. 28; Warwick v. Lancashire County 
Council (unreported). 

 ss.54 and 53(1). The functions conferred on the Commission are to work towards 
elimination of discrimination, to promote equality of opportunity between men and 
women generally and to keep under review the working of the S.D.A. and E.P.A. 
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this remains a necessary activity, as exemplified by the findings of a 
study into the role of A.C.A.S. stimulated by concern over the 
high withdrawal rate of cases filed under the Sex Discrimination 
Act.® A considerable bank of information has grown up but it is 
not easy to assess whether it has been used effectively. One use 
that is made of research findings- is for the submissions that the 
Commission make to Government.*! Compliance with the law can 
be monitored through research; a report on equal opportunities in 
British Rail is an example of this.” ; 

Research is used by outside organisations to support their own 
work which will often have a legal dimension. For example research 
on Fathers and Childbirth was used by many campaigning 
organisations and. the E.O.C. to press the United Kingdom. 
Government to agree to the E.E.C. draft Directive on Parental 
Leave. The extent to which fathers find it difficult to obtain 
leave, and their growing desire and need to be involved with their 
children, is highly instructive to those whose responsibility .is the. 
formulation of social policy. Beyond these matters there’ is scant 
evidence that information gained through research is utilised. 

Reference has been made earlier to the amicus curiae brief— 
only used three times so far by the E.O.C. Information collected 
from research projects could be used in appropriate cases to submit 
further amicus curiae briefs. No other body exists which has such 
an extensive knowledge about women. I have mentioned the Kidd 
case as exemplifying a situation where available statistical 
information on the ability of women with children to carry out full- 
time work could have been placed before the court; the Pinder 
case* now clearly points to the need for research on absences from 
work of.women with and without children. 

There seems to be scope within the Commission for better and 
wider use by operational sections of research: findings. No formal 
investigation has so far been based on research, although for 


% J. C. Graham and N. Lewis, The Role of A.C.A.S. Conciliation in Equal Pay and 
Sex Discrimination Cases (E.O.C. 1985). An article by Gregory in the New Statesman, 
July 3, 1981, was highly critical of A.C.A.S.’s role in conciliation and this research 
extended Gregory’s work. - 3 

81 See e.g. Ann McGoldrick, Sex Equality in Occupational Pension Schemes (E.O.C. 
1985) and E.O.C. Submissions to Government 1985. ee 

® Diana Robbins, Equal Opportunities in British Rail, 1984 Annual Report. The 
results of the research were published in 1986 as “Wanted—Railman” and received 
extensive publicity. ~ 
( s n (83) 686 Final. The E.O.C. research 'report is Fathers, Work and Children 

1983). ; i : 

% Jennifer Pinder, a dentist, arranged for a disability insurance policy but found that 
women were charged higher premiums than’ men. She alleged unlawful discrimination but 
the defendant company relied on s.45 of the S.D.A. which permits differential premiums 
on the basis of actuarial or other data, provided (inter alia) that the source of the data is 
reliable. The defendant’s actuary provided statistics showing that women took more time 
off work than men. The conclusion was drawn that as women are more likely to be ill 
the insurance company were reasonable in charging a higher premium. Jt seems likely- 
that the care of children was responsible for women’s absence from work bit since 
information on this was not forthcoming, the court found in favour ofthe defendant. 
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example, research on discrimination in the selection of boys and 
girls for day release courses could have been used to begin a 
general investigation.® 

Incorporation into guidelines of some of the research findings 
now seems appropriate. This has already been done in the form of 
the two Codes of Practice mentioned earlier® but more is needed; 
for example, research into discriminatory job evaluation has been 
funded by the Commission, and the results could take the form of 
guidelines, especially in view of that defence now available under 
the new Equal Value Regulations.” Leonard’s research on sex 
discrimination case hearings which pointed to a need for guidance 
to tribunal panels, could now lead to guidelines on specific issues 
of the kind which have been heavily relied upon by courts in the 
United States.® This was envisaged by the Government when Lord 
Harris of Greenwich, replying to an amendment introduced by 
Lady Seear to the Sex Discrimination Bill, stated that whether or 
not the Commission had the statutory power to issue codes, they 
could not be debarred from issuing voluntary codes, and that it 
would be helpful for them to do so.” 

Apart from commissioning research, the E.O.C. makes grants to 
enable others to carry out projects. The Commission spent around 
£62,500 in 1984 on grants to other organisations. It regards this as 
money well spent in that the E.O.C. could not undertake the work 
although it “has resulted in a’ marked contribution to the movement 
to eliminate discrimination between the sexes.” 

This is a bold claim and impossible to evaluate; but many 
projects could not have been undertaken without E.O.C. support 
and have produced practical results, e.g. £7,000 given to monitor 
and evaluate the effectiveness of a South Glamorgan woman’s new 
technology workshop has, in addition, produced a training pack for 
other groups working in the field. The National Association of 
Carers, now funded by the D.H.S.S., was begun by a single 
individual with an E.O.C. grant. 

Apart from this direct usefulness, research grants help the 
E.O.C. keep in touch with the women’s movement in all its forms 
ee 


3 Yves Benett and Dawn Carter, Day Release for Girls (E.O.C. 1983). 

% Code of Employment Practice and Guidelines to Education Authorities for the 
Employment and Promotion of Teachers. In January 1986 the E.O.C. published Sex 
Equality and Credit-Scoring—a useful mini-guide for those granting credit on avoiding sex 
discrimination when using a credit-scoring approach. i 

® Equal Pay (Amendment) Regulations 1983, which amended the Equal Pay Act 
1970. See Szyszczak, op. cit., note 49. 

*8 Unpublished research (supra). Leonard concluded that: (a) the legislation was 
misapplied and misunderstood by lawyers and lay persons in tribunal; (b) applicants were 
confused and ill-prepared. Lewis and Graham supported Leonard’s conclusions on 
informed representatives and better training in sex discrimination law for A.C.A.S. 
Officials. 

® See Peck, op. cit., note 23. 

” H.L. Deb., Vol. 362, col. 1324 (July 17, 1975). 

°! Annual Report 1984, p.31. 
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and therefore provide services to and links with its natural 
constituency. This counteracts its tendency to “float free.” 

The Commission is aware that use of public funds in the current 
economic climate raises questions of accountability and makes it 
vulnerable to criticism. It intends to carry out a value-for-money 
evaluation of the sums spent on research, although it is not clear 
what criteria will be applied. The Commission should ‘develop 
procedures whereby research findings are more fully used to 
underpin its other activities. 


Publicity 


The Commission considers that educating the community about the 
law is an activity as important as law enforcement. In 1984 it 
devoted nearly £4 million of its budget of £3,000,000 to this using a 
variety of techniques, e.g. kits consisting of tapes, videos and 
printed information on such topics as positive action and equal 
value and provided at little cost to the user. It has prepared a 
number of books on the law such as a simple case book “Towards 
Equality” explaining the main points of decided cases in simple 
language. Another useful publication is their guide to taking a case 
to a tribunal. Conferences and seminars are held to inform affected 
groups, and, since the media are seen as important vehicles for 
education about legal and other matters, weekly press briefings are - 
issued and occasional press conferences are held. ` re l 
` Is this publicity effective in helping to fulfil the Commission’s duty 
to eliminate discrimination and promote equality of opportunity? 
Research findings reveal a depressing state of public, ignorance 
about sex discrimination and Leonard’s research indicates that this 
is also true amongst those professionals involved in advising and 
judging. Concrete evidence on women’s wages relative to men’s, 
job segregation and discrimination in employment generally shows 
a substantial degree of non-compliance with the law; while the low 
complaint statistics point to ignorance among those affected by 
discriminatory practices. 

Other evidence of the failure to reach interested parties. is 
revealed by the equal value publicity campaign. The Commission 
gave a high priority to a campaign on the Equal Value Regulations 
in 1984. This new law is of the greatest importance in improving 
women’s pay and is ‘complex to understand. Consequently, the 
preparation of cases is difficult. On advice from advertising 
consultants, the E.O.C. placed advertisements in magazines which 
required the reader only to return a coupon in order to receive a 
booklet about entitlements under the new legislation. But “the 
expected increase in inquiries” did not materialise and “media 
interest was slow to develop,” the majority of those who did 
complain .being referred by or represented by a trade union. It 
appears that the publicity campaign was not successful. The E.O.C. 
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says that it “will continue to give priority in this area during 1985 
by promoting public understanding of the new legislation to ensure 
its greater effectiveness.”*? But in view of the lack of success it 
should consider whether it has tended to spread resources too 
thinly and widely, thus failing to reach the targeted ‘groups. 

It is submitted that, in view of the evidence, a number of 
different approaches should be adopted to breach the ignorance 
barrier, the approach varying depending on the group involved. 
Education of those concerned in interpreting and applying the law 
is a relatively straightforward matter; the E.O.C. provides excellent 
advice—and this expertise should be used for the benefit of 
professional and lay advisers by organising more courses such as 
that referred to earlier, as well as training sessions for tribunal 
chairmen. These would no doubt be welcome; it has been said that 
“the quality of E.O.C. support was outstanding.” 

Employers need a different kind of training and education. 
Primarily, it is the task of the employer and employee organisations 
and personnel managers to ensure that non-discriminatory practices 
are implemented. The E.O.C. needs to work closely with such 
organisations, but so far “the commission’s gentle approach has 
caused complacency (among employers).”** Pressure is often needed 
to force employers to change traditional practices and, while the 
E.O.C.’s kits and seminars are useful, Formal Investigations and 
Codes of Practice are likely to be more effective than advice and 
exhortation. The fate of 150 cases under the equal value law 
prepared by A.P.E.X. to be heard by Birmingham Tribunals” will 
have more impact on industry and women’s pay than any other 
approach. 

The E.O.C. is not successful in obtaining maximum benefit from 
media coverage to convey to a wider public the messages emanating 
from its formal investigations and research activities. No organisation 
other than the E.O.C. is in a position to perform this highly 
important function for which a professional approach is needed. 

Finally, more publicity is needed by the Commission to close the 
credibility gap.” Too little is known about its activities and there is 
widespread dissatisfaction and scepticism about its effectiveness. If 
its image were improved relationships with relevant campaigning 
groups could lead to a sharing of educational and promotional 
tasks.” In the United States, there is a close relationship between 
the E.E.O.C. and women’s groups, but here “the E.O.C. has 





* Annual Report 1984, p.4. 

%3 Graham and Lewis, op. cit., note 64 at p.41. 

% Meehan, op. cit., p.184. 

°° The Times, September 2, 1985. 

% Byrne and Lowenduski, op. cit., p.143: “The E.O.C. appears to have a liking for 
invisibility.” 

” But note that the Home Affairs Committee thought that the C.R.E. should confine 
their promotional work to the publicising of cases and formal investigations and that 
other promotional work should be carried out by other organisations. H.C. 46-1, paras. 
80 and 81. 
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conducted relations with pressure groups in the ‘arm’s length’ 
manner that is thought constitutionally proper.”*? Apart from 
giving grants to groups for projects and organising annual 
conferences for voluntary organisations, liaison and co-operation is 
spasmodic and bitty. It is submitted that if the Commission 
addressed itself positively to this issue, more of its scarce resources 
could be spent on tasks such as law enforcement which the 
Commission is uniquely placed to execute. 


Part IV: POSTSCRIPT: “COULD DO BETTER”? 


To answer this question a consideration of the restraints operated 
by the social, political and economic environment is relevant. Real 
equality between the sexes is a matter about which there is still 
disagreement. The dissensus covers differences about women’s 
proper role in society as well as the meaning of ‘equality and the 
techniques for achieving it. There is considerable fragmentation 
_ within the E.O.C.’s natural constituency which does not constitute 
a coherent class from which support could be drawn. This support 
is necessary to counteract hostility, from other sources, for in 
Blumrosen’s words “it is essential for administrators to involve 
- participants from the beneficiary class in order to counteract 
pressures from the group to be regulated and tendencies towards a 
debilitating bland neutrality.” Given the fragmentation of the 
women’s movement and the lack of agreement on sex equality, it is 
not totally surprising that a government agency carrying out 
controversial social engineering has not developed a sufficiently 
powerful self-image to act dynamically. 

Secondly, the political environment is indifferent and even 
unfriendly. Equality is not seen as an issue to which politicians 
need address themselves. The Liberal/S.D.P. Alliance and the 
Labour Party have taken some steps towards recognising the 
special needs of women but, so far, sex equality is bottom of the 
political agenda. 

No doubt this’ is linked to the economic climate; women’s 
earnings relative to men’s have not improved for years, while 
unemployment and job segregation has increased. A declining 
economy does not encourage those with jobs to use the law, while 
those without employment fear they will be regarded as 
troublemakers and therefore undesirable employees if they campaign 
or complain. In the face of these factors the E.O.C. has chosen to 
avoid law enforcement and has opted for informal conciliation and 
persuasion in the hope that employers will be cajoled into 
compliance with the law, and even adopt positive action where the 
advantages are made clear to them. 





%8 Meehan, op, cit., p.164. 
9 “Towards Effective Administration of new Regulatory Statutes,” (1977) Administra- 
tive Law Review. 
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But given these constraints, new and different tactics suggest 
themselves. If the Commission is to do better in these difficult 
times, then, in addition to improvements suggested in the body of 
this article, it must “go public” and lay siege to the political 
citadel. “Going public” means that -the E.O.C. must bring the 
issues more into the limelight. Under the S.D.A. it has a duty to 
keep the law under review’ and this does not confine it merely to 
responding to issues already selected by others for consideration. It 
can and should adopt the course of the C.R.E. who, when 
publishing their own proposals for change, invited public comments, 
and as a result, submitted to the Government a document to which 
hundreds of persons and organisations contributed. While the 
E.O.C. has published a list of desired changes there has been 
neither wide publication nor debate.” 

The Commission could, by stimulating debate and by organising 
a parliamentary lobby, planting parliamentary questions and 
providing answers to them, place on the political agenda those 
equality issues which the parties must address. Even the past 
Chairwoman, Betty Lockwood, admitted that the Commission had 
been unsuccessful in persuading governments? and now only the 
E.E.C. is a source of positive change. Since women constitute 52 
per cent. of the electorate and can deliver (or withhold) votes, the 
way forward 10 years on is for the Commission to come in out of 
the cold and remind the political world that “equality for women 
requires the active support and intervention of Government itself.”* 
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DEFENCE DISCLOSURE IN THE MAGISTRATES’ 
COURTS 


WHILE there has long been some limited advance disclosure in both 
civil and criminal cases, the general principle historically was that 
the evidence was produced at trial and not before.! Advance 
knowledge of the opposition case was either thought unnecessary 
or was supplied in civil cases by the pleadings. During the past 
century, however, many have come to believe that disclosure in 
advance of trial can serve to reduce surprise, aid fairness, assist: in 
producing prompt dispositions and lower costs.” Although mutual 
disclosure has become quite common in civil matters,’ it has come 
more slowly to criminal cases. This is largely because, of the 
fundamental principle that the prosecution has.the burden of 
proving the case and that it must do so without compelling 
testimony from the accused.* This principle is generally thought to 
render impossible in criminal cases the kind of full mutual disclosure 
now required in civil cases. 

Despite the lack of reciprocity, however, it is now’ widely 
accepted that, if a defendant in a criminal trial is to receive a fair 
hearing and adequately prepare his case, he is entitled to. know in 
advance the details of ‘the allegations made against him and the 
evidence to support them." The committal proceeding has long had 
the function of providing such disclosure for cases tried on 
indictment in the Crown Court and its predecessor courts,® and 
more recently rules promulgated under section 48 of the Criminal 
Law Act 1977 direct the prosecution to provide advance disclosure 
for cases triable either-way in the magistrates’ courts as well.’ 

The extent to which the defence should be required to provide 
some reciprocal disclosure remains far from settled, and the subject 
continues .to provoke acrimonious debate.on both sides of the 
Atlantic. The principal objection to such a requirement: can be 
simply stated: it is that any requirement of disclosure by the 
defence in advance of trial undermines the accused’s right of 


1 See Sunderland, “Scope and Method of Discovery Before Trial,” (1933) 42 Yale L.J. 
863; and Holdsworth, A History of English Law (7th ed., 1956), Vol. 1, p.458. 

2 See, e.g. Goldstein, “The State and the Accused: Balance of Advantage in Criminal 
Procedure”. (1960) 69 Yale LJ. 1149; Brennan, “The Criminal Prosecution: Sporting 
Event or Quest for Truth?” (1963) Washington University Law Quarterly 279; and 
Moore, “Criminal Discovery” (1968) 19 Hastings L.J. 865. 

2 Levine, Discovery (1982). 

( s a e.g. Williams, Proof of Guilt (1963), Chap. 7; and Eggleston, Burden of Proof 
1983). 

5 The Royal Commission on Criminal Procedure, for instance, reported that “no one 
has represented to us that disclosure by the prosecution, when practicable, is not 
desirable” (Report, Cmnd. 8092, 1981, para. 8.13). 

§ Stephen, A History of the Criminal Law in England (1883), pp.216-228. 

7 It was only in May 1985 that these rules were implemented. Under the rules, a 
discretion is vested in the prosecuting authorities as to whether disclosure to the defence 
is to be in the form of a summary or by the service of written statements. 
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silence. Because the privilege against self-incrimination is guaranteed 
under the Constitution, this objection takes on added force in the 
United States. This objection is a formidable barrier and would 
prohibit virtually all required disclosure by the defence. But the 
idea of disclosure on a mutual basis has many powerful proponents, 
some of whom argue that such disclosure is essential to ensuring a 
full presentation of the facts before the court and facilitating a 
search for truth.’ 

This view raises questions about the purpose of the criminal trial 
itself—whether, as some writers have characterised it, the trial 
should be a search for the truth or a sporting contest played 
according to fixed rules. Much of the emphasis has been on 
achieving a reduction in the tactic of surprise in criminal trials with 
disclosure serving to blunt “some of the rough edges of the 
adversary system.”!' Traynor, in particular, has argued that 
disclosure should be a “two-way street.” The accused, he writes, 

“can hardly demand pretrial discovery and still insist on 
reserving his own surprises for the trial . . . It is time to ask 
whether the element of surprise ... is not one of the most 
overrated elements in the judicial process. It is one thing to 
acknowledge its usefulness in testing credibility, but quite 
another to glorify it as the keystone of the adversary system 
... The truth is most likely to emerge when each side seeks 
to take the other by reason rather than by surprise.”!” 


Advocates of this point of view tend to argue that disclosure by the 
defence is not inconsistent with the defendant’s right to silence. 
Disclosure, they contend, affects the timing as to when the 
. defendant’s proof is offered but does not require the accused to 
disclose anything that he would not have disclosed at some point 
anyway." Taken to its extreme, this approach could apply to the 
defendant’s testimony as well as to any other evidence. 

In this paper, an attempt will be made to review the legal 
position surrounding disclosure by the defence and to analyse some 
recent developments in English magistrates’ courts which seem to 
fly in the face of established legal doctrines. It is instructive first to 
examine briefly the situation in the United States. 


DISCLOSURE BY THE DEFENCE IN THE UNITED STATES 


Neither the extreme restrictive view requiring no disclosure nor its 
opposite directing full advance disclosure by the defence has been 


8 The fifth amendment to the United States Constitution provides that “No person 
shall be . . . compelled in any criminal case to be a witness against himself . . .” 

? See, e.g. Louisell, “Criminal Discovery: dilemma real or apparent?” (1961) 49 
California Law Review 56; Brennan op. cit. and Levine op. cit. 

10 See, e.g. Williams, “Advance Notice of the Defence” [1959] Crim.L.R. 548; 
Brennan, op. cit.; and Kennedy, The Trial of Stephen Ward (1964). 

1 Levine op. cit. at p.2. 

12 Traynor, “Ground Lost and Found in Criminal Discovery” (1964) 39 New York 
University Law Review 228, 248-249. 

13 Jones v. Superior Court, 58 Cal. 2d 56, 372 P.2d 919 (1962). 
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adopted in the United States or, for that matter, elsewhere in the 
common law world. As is well known, there is a considerable 
amount of.informal disclosure by the defence in the United States, 
particularly in the context of plea bargaining," but the formal rules 
surrounding disclosure (or “discovery” as it is more generally 
termed) vary widely among the fifty states. Disclosure by the 
defence is, however, everywhere much more limited than disclosure 
by the prosecution. The principal reason for this is that the 
Constitution protects defendants from being required to incriminate 
themselves, and ‘this protection is interpreted to prohibit many 
forms of advance disclosure, including all forced statements -or 
testimony from the defendant. Indeed, until recent years there was 
doubt as’ to whether any. disclosure by the defence could be 
compelled. This issue was settled in 1966 in the case of Williams v. 
Florida when the Supreme Court held that, although the defendant 
could not be compelled to testify against himself either prior to or 
at trial, he could be forced to disclose an alibi defence in advance 
of trial. Since the defendant would eventually have to disclose his 
alibi claim in-order to raise it at trial, the Court’s theory was that 
requiring notice did not force the defendant to give evidence but 
only to advance the timing of a disclosure that was going to be 
made anyway. Under this principle, the federal system and many 
states require the defence to notify the prosecution in advance of 
trial if it plans to use an alibi defence. 16 Generally the defence 
must also give the names of witnesses it intends to call to establish 
the alibi. The federal system and many states also require’ the 
defence to give advance notice if it intends to rely on the defence 
of insanity or to introduce expert testimony on this issue.” Some 
states go further and require the defence to identify in advance the 
general nature of all the defences it intends to raise at trial, 
including self-defence, entrapment, duress, lack of mens rea or 
claim of ownership of property.” 

‘About a third of the states require defendants to disclose in 
advance of trial the names and addresses of witnesses who will be 
called at trial. Some of these states also require -the defence to 
disclose prior written or recorded statements made by- these 
witnesses. In addition, many states require the defence to disclose 
in advance any documents, tangible objects, or scientific reports on 
which it intends to rely at trial.” 

Criminal procedure in the United States is governed by a 
principle of balance as between the defence and the prosecution 


14 Sheppard argues that the rights of the accused (including any right to discovery) 
become “no more than bargaining chips in negotiation.” See Sheppard, “Disclosure to 
the Guilty Pleading Defendant” (1981) 72 Jo.Crim. Law and Criminology 165, 201. 

15 399 U.S. 78 (1970). 

16 La Fave and Israel, Criminal Procedure, Vol. 2. section 19.4 (1984). 

17 See, e.g. Federal Rules of Criminal Procedure 12.2. 

if La Fave and Israel, op. cit. section 19.4. 

Ibid. 
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and, under the Constitution, no defence disclosure may be 
compelled in the absence of at least equivalent disclosure by the 
prosecution.” In some states this principle goes so far that the 
defence is required to make no disclosure unless it avails itself of 
the disclosure provided by the prosecution.” In these states, if the 
defence seeks disclosure from the prosecution, however, it must 
itself then provide specified kinds of disclosure to the prosecution. 
In several states, the prosecution may take depositions from 
defence witnesses if the defence elects to take depositions from 
prosecution witnesses.” Disclosure rules in the United States 
generally apply to both lower and upper trial courts. 

While the. principle that disclosure affects the time at which 
evidence is given but does not compel defendants to incriminate 
themselves could be used to justify disclosure of almost any part of 
the proposed defence case, no state has sought to extend this 
principle to require advance notice of statements or testimony by 
the defendant, and there is a general view that this would violate 
the Constitution. Indeed, despite the decision of the United States 
Supreme Court in Williams v. Florida, at least one state (California) 
has taken the position that its state constitutional protection against 
self-incrimination prohibits any form of advance disclosure that 
could conceivably assist the prosecution in proving its case in 
chief.” 

Disclosure rules and statutes generally provide for sanctions for 
failure to make proper disclosure. Typically the trial court is given 
discretion to order immediate disclosure, grant a continuance, 
exclude evidence or hold the responsible party in contempt. Courts 
are reluctant to exclude evidence, however, and frequently will not 
use this sanction unless there has been bad faith on the part of the 
defence.” 


DEFENCE DISCLOSURE IN THE CROWN COURT IN ENGLAND 


In England, there has been no traditional obligation upon the 
defence to disclose its hand to the prosecution in advance of trial. 
There are a few exceptions to this but these are minor. The 
accused in the Crown Court must give advance notice of an 
intention to rely on the defence of alibi, an intention to use expert 
evidence” and an intention to rely on certain statutory defences in 
regulatory cases. No disclosure requirements of any kind, however, 
currently exist in the magistrates’ courts as far as the defence is 
concerned. 


2 Wardius v. Oregon, 412 U.S. 470 (1973) held a notice of alibi statute unconstitutional 
because there was no.reciprocal prosecutorial duty of disclosure. ý 

1 Florida Rules of Criminal Procedure 3.200. 

2 Ibid. 

2 In re Misener, 38 C.3d 543 (1985). 

2% La Fave and Israel, op. cit. section 19.4(j) (1984). 

5 5.81 of the Police and Criminal Evidence Act 1984 makes provision for advance 
notice of expert evidence in the Crown Court. 
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The basic principle of the criminal trial in England is that the 
prosecution must prove the defendant’s guilt beyond a reasonable 
doubt without compelling the defendant to testify against himself. 
A consequence of this principle is that the defence: is generally not 
required in advance of trial to disclose the name of witnesses, 
statements they have made, nor the evidence they will give. Nor 
does the defendant have to plead until the trial itself. As mentioned 
above, one exception to these principles in cases tried on indictment 
in the Crown Court concerns alibi defences.” In its Ninth Report 
on Evidence, the Criminal Law Revision Committee recommended 
in 1966 that advance notice be required for alibi defences in‘ order 
to prevent surprise ‘and reduce the prosecution’s need to seek 
adjournments to investigate the legitimacy of alibi defences.” This 
proposal resulted in section 11:of the Criminal Justice Act 1967, 
which provides that a defendant may not adduce evidence in 
support of an alibi without special leave of court unless within 
seven days of the committal he notifies the prosecution of the 
particulars of the alibi, including the name and address of the 
witnesses, if available. In order to make this requirement known, 
defendants are warned at- committal of the need to give advance 
notice.” 

Advance disclosure is also required for expert evidence. Following 
a recommendation by the Royal Commission on Criminal Procedure, 
section 81 of the Police and Criminal Evidence Act 1984 authorises 
the issuance of Crown Court Rules requiring both the defence and 
the prosecution to give advance notice of expert evidence and 
prohibiting its.use without special leave of the court if such notice 
is not given. us requirement is particularly important for medical 


26 Where there is any requirement of advance disclosure by the defénce in common 
law jurisdictions, it most commonly relates to alibi defences. The varied requirements in 
this regard in the United States were described above, and comparable variations apply 
elsewhere. In Canada, for example, the law does not require any defence disclosure but 
case law does encourage the defence to disclose its intention to rely on the defence of 
alibi in advance of trial by allowing the judge to comment on alibis that are not disclosed 
at an early point. Although not normally required to do so by law, most defence lawyers 
usually also disclose to the prosecution prior to trial their intention to rely on an insanity 
defence. In Australia, a number of states have adopted notice of alibi provisions similar 
to those in England (New South Wales, Victoria, Queensland and Tasmania) for trials on 
indictment. These provisions appear to be interpreted generally in line with English 
decisions and do not apply in the magistrates’ courts. For further details of the 
requirements in Canada and Australia, see Halyk, “The Preliminary Inquiry in Canada” 
(1968) 10 Criminal Law Quarterly 181; Law Reform Commission of Canada, Criminal 
Procedure Discovery, Working -Paper 4 (1974) and Discovery in Criminal Cases: Report 
on the Questionnaire Study (1974); Criminal Law and Penal Methods Reform Committee 
of South Australia, Third Report, Court Procedure and Evidence (1975); and Bishop, 
Criminal Procedure (1983). 

27 See paras. 34-43. 

78 Archbold, Criminal Pleading, Evidence and Practice (1982), para. 4-197; 4404. 
Despite the unequivocal language of the Criminal Justice Act 1967, the courts have been 
reluctant to exclude evidence of alibis when the notice has not been given. Often they 
simply allow the prosecution time to investigate the alibi if the defence gives the notice 
late. If the defence changes its mind after the notice is given and decides not to offer an 
alibi defence, the prosecution is sometimes, but not always, allowed to introduce the 
notice as part of the prosecution case. 
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and other scientific evidence. There are a number of other 
situations in which some defence disclosure is required? although 
they arise infrequently in cases dealt with in the Crown Court. It is 
worth noting, however, that a defendant’s failure to mention an 
important fact until the last minute may be taken into account in 
assessing the weight to be given to that evidence. While this 
principle may be used to decrease the weight of particular evidence, 
it may not be used to draw an inference of guilt.” 

Recent years have seen the development of informal procedures 
in the Crown Court which can lead to various forms of defence 
disclosure. One such procedure is the pre-trial review in which 
defence and prosecution lawyers seek to identify the issues to be 
contested at trial. Such reviews have been adopted primarily in a 
small number of lengthy and complex cases.*! But they have never 
been used extensively in England although (as we shall discuss 
later) they have become increasingly common in the lower courts 
in recent years. It is also likely that defence counsel will disclose 
some details of its case when there are pre-trial discussions in the 
judge’s chambers.” 

There have been several moves over the years to require greater 
disclosure by the defence but these have met with a very mixed 
reception. In 1975 the James Committee, which made strong 
recommendations in favour of additional disclosure by the 
prosecution, concluded that nothing should be done about additional 
defence disclosure without more detailed consideration. The 
Committee observed that: 

“there is considerable strength in the argument that it is wron 

in principle, in a system which presumes innocence until guilt 
is proved, to require disclosure of the defence before the 
details of the evidence for the prosecution are disclosed . . .”* 


In 1981, the Royal Commission on Criminal Procedure also 
considered the issue.” It thought there was an “objection of 


?9 Such as certain statutory offences under section 2 of the Consumer Safety Act of 
1978 where a defendant may avoid responsibility by proving that he exercised due 
diligence to avoid safety violations or by showing that the breach was the fault of another 
provided that he gives at least seven days advance notice and assists in the identification 
of the other person. Another situation arises when the defendant has related cases 
pending in both the Crown Court and the magistrates’ courts. If the prosecution chooses 
to proceed with the case in the magistrates’ court first, the defence may as a practical 
matter be forced to reveal information that will be of value to the prosecution in the 
Crown Court. 

2 Ryan (1966) 50 Cr.App.R. 144; Hoare (1966) 50 Cr.App.R. 166; Littleboy [1934] 2 
K.B. 408 (C.C.A.). See also Williams, (1959) op. cit. 

31 See du Cann, “Seeking Practice Directions in Criminal Cases in the Central Criminal 
Court” in The Prosecution Process, Institute of Judicial Administration, University of 
Birmingham (1975); and Samuels, “Pre-trial Review in the Crown Court” (1982) 146 
Justice of the Peace 677. 

32 See on this Baldwin and McConville, Negotiated Justice (1977). 

3 James Committee, The Distribution of Criminal Business between the Crown Court 
and Magistrates’ Court, para. 229, Cmnd. 6323 (1975). 

% Royal Commission on Criminal Procedure, Report Cmnd. 8092 (1981) at paras. 
8.12-8.23. See also JUSTICE, The Truth and the Courts (1980). The Criminal Law 
Revision Committee, Eleventh Report Evidence (General) (1972) recommended some 
extension of defence disclosure, but the report was greeted with such hostility that the 
Government rapidly shelved the idea. 
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principle” to any formal requirement of general disclosure ‘by the 
defence because the. burden of proof was upon the prosecution 
(para. 8.20). The Commission also considered it impossible to 
devise effective sanctions against a defendant who failed to comply 
with the requirement as it did not think the courts could prevent a 
defendant from ‘“adducing evidence which demonstrated his 
innocence.” Based on the empirical evidence available, the 
Commission also expressed doubts as to how often the prosecution 
was surprised by the defence and whether requiring disclosure by 
the defence would save much time and expense. The Commission, 
nonetheless, recommended that the defence be required to notify 
the prosecution in advance of defences, including those depending 
on medical or expert forensic evidence, “which by taking the 
prosecution by surprise can cause the trial to be adjourned while 
investigation is carried out to confirm or disprove them. ” (para. 
8.22). 


DISCLOSURE IN ENGLISH MAGISTRATES’ COURTS 


It is curious that, until the very recent past, virtually all discussion 
of the question of defence disclosure, has been confined to the 
Crown Court. If committees which have examined the question 
over the years intended their comments to apply to the magistrates’ 
courts, they did not say so. The Justices’ Clerks’ Society has on 
several occasions, however, argued for an expansion of defence 
disclosure in the Crown Court and an extension of the principle to 
the magistrates’ courts. This position was stated in the Society’s 
evidence to the Royal Commission and the plea has been renewed 
more recently.» 

There are in fact no legal requirements whatever for defence 
disclosure in magistrates’ courts. Despite this, disclosure by the 
defence is now established practice at a number of English 
magistrates’ courts. There are about a dozen courts which have in 
recent years introduced systems of “pre-trial review”- in which full 
advance disclosure by the prosecution is offered to defence solicitors 
on the understanding that information about the defence case will 
also be disclosed. These pre-trial reviews provide a forum in which 
prosecuting and defence. lawyers can meet well in advance of trial 
to discuss cases which are likely to be contested. Their purpose is 
to examine.the extent to which there is agreement as to the issues 
raised and to identify those matters which will be disputed at, trial. 
Pre-trial reviews have generally been initiated and organised by the 
courts themselves in an attempt to reduce delay and costs, save 
time and spare inconvenience to witnesses. 

Disclosure on a reciprocal basis was first introduced in the 
Nottingham Magistrates’ Court in 1980,*° and this practice was 


35 Justices’ Clerks’ Society, Streamlining the Criminal Justice System (1984), para. 2.03. 

© Details of the Nottingham system of pre-trial review are given by Desbruslais, “Pre- 
trial Disclosure in Magistrates’ Courts: Why Wait?” (1982) 146 Justice of the Peace 384, 
and by Barnatt, “Section 48—a Viable Alternative?” (1983) 147 Justice of the Peace 117. 
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followed in other large magistrates’ courts as disparate as 
Birmingham, Sheffield, Coventry and Stockport.” This is an 
extraordinary development which has occurred quietly on the basis 
of local agreements. Any expectation that the defence should 
reveal its hand, still less a requirement that it should do so, would 
have been unthinkable only a few years ago. But a combination of 
factors, such as the increased workloads of courts, the considerable 
autonomy enjoyed by local courts, and the determined pragmatism 
that characterises many of the procedures adopted, has produced a 
situation in which such practices have easily found a firm foothold. 

These practices have not gone unchallenged. The Criminal Law 
Committee of the Law Society has recently voiced its concern 
about defence disclosure at pre-trial reviews. In unequivocal terms, 
it argued that: 


“It is no part of the function of the defence to help the 
prosecution prove its case, but the Criminal Law Committee 
well understand the danger that that simple principle can be 
forgotten in the friendly atmosphere of an informal pre-trial 
review where the advocates for the prosecution and defence 
may know each other weli.”38 


The philosophical basis for this statement has been disputed in 
some quarters,” and the practice of reciprocal disclosure of 
evidence appears even to have gained ground in the period since 
the Committee’s pronouncement. In the light of the continuing 
controversy about defence disclosure in academic journals as well 
as Chancery Lane, it may be instructive to ask what can be learned 
from the extensive experience with defence disclosure that has 
been built up in pre-trial review programmes in the past few years. 

One observation that can safely be made is that defence solicitors 
are prepared to make disclosure about their cases if that is 
necessary to secure full disclosure from the prosecution. This may 
say more about the need for disclosure by the prosecution than the 
desirability of disclosure by the defence but is a fact of some 
importance. It is nonetheless remarkable that, alongside the general 
debate (and, one suspects, largely in ignorance of it), defence 
solicitors in many English magistrates’ courts have voluntarily 





Y Further details of the courts in question are given by Baldwin, Pre-Trial Justice 
(1985) Chap. 6. 

38 “Pre-trial Reviews in the Magistrates’ Court: Guidance for Defence Solicitors” 
(1983) 80 L.S.Gaz. 2330. 

3 In an unpublished paper prepared in 1983 by the Prosecuting Solicitors’ Society of 
England and Wales, strong criticisms were made of the Law Society’s stance. J. V. Bates 
and D. Ritchie, the authors of the paper, wrote: “We entirely fail to see how, save in the 
most exceptional case, it profits the interests of justice for a defendant to be able to 
conceal until the very last moment, a story which further enquiry might disprove and 
early disclosure discredit. To suggest that such a course is implicit in the adversarial 
system of justice has no apparent logical basis. Nobody is going to challenge the fact that 
the burden of proof remains upon the prosecution. No one is going to challenge the 
proposition that a defendant is innocent until he is found guilty.” 
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accepted an obligation to disclose to the prosecution the substance 
of the defence case. ~ 

The longest exposure has been in the Nottingham Magistrates’ 
Court. Some research, funded by the Nuffield Foundation, was 
conducted in 1983 and 1984 in which the discussions in over 400 
cases dealt with at pre-trial reviews in Nottingham were observed.” 
This research shows clearly that in case after case, week after 
week, defence solicitors in the city were prepared without a qualm 
of conscience to disclose at least the essence of their cases (and 
much more if requested) to the prosecutor. Disclosure in these 
cases was, in principle, voluntary. If a defence solicitor in 
Nottingham wished to learn the full details of the prosecution case, 
however, -he was obliged to disclose at least the main lines of the 
defence. There is little doubt, therefore, that.in courts such as 
Nottingham, which -have introduced systems of pre-trial review 
based-upon this principle, the main incentive for defence ‘solicitors 
to disclose the defence case at pre-trial reviews is to obtain detailed 
disclosure of the prosecution’s case. It is regarded as.a price that 
must be paid and few solicitors in Nottingham have found it too 
high a price. 

The research conducted in Nottingham indicated that the 
prosecutor as a rule sought no more at the pre-trial review than the 
-gist of the defence case (that it would, for example, be based upon 
mistaken identity or lack of intent). Defence. solicitors were 
generally willing to provide this kind- of information in the 
framework of the pre-trial review although they adopted different 
strategies as to how much disclosure to make. Some less experienced 
solicitors went beyond the disclosure expected and provided full 
information about their client’s: detailed instructions. Others‘took a 
much more cautious approach and a minority expressed in private 
certain misgivings about the obligation of reciprocity. Outright 
resistance to defence disclosure at pre-trial reviews, however, was 
observed on only two occasions over the six month period in which 
the research was conducted. Typical comments by defence ua 
showed their general willingness to disclose“: 


“I have never had any reluctance to divulge the defence 
case—never. You give basically the lines of your defence in 
general terms. We play it by ear. We just look at each 
individual case. Some solicitors sit there and read out their 
proof of evidence. I don’t tend to do that. I think that is 
giving unnecessary detail. I think if the prosecutor knows what 
lines the defence will take, that is really what he’s looking for 


4 Details of this research are given in Baldwin (1985), op. cit. 

4 These and the following quotations have been extracted verbatim from tape-recorded 
interviews conducted with the solicitors in question. In the research, interviews with 
representatives of 12 firms of solicitors in Nottingham and 12 firms in Leeds (which also 
has a system of pre-trial review but has never incorporated a principle of mutual 
disclosure) were carried out. These were the firms which handled the bulk of the criminal 
work in each city. Only one solicitor declined to be interviewed. 
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heat [preon this] isn’t in practice a serious problem because 
it’s dealt with in such a general way. Often there’s very little 
to say at all. I think the client can only benefit from a close 
relationship between the prosecution and the defence—as long 
as we both bear in mind who we’re acting for. I think there’s 
considerable prejudice to the client, in any litigation, where 
the two advocates adopt an entirely adversary approach ... 
Standing back and iookiag at it, the benefits must outweigh 
any prejudice.” 
“I probably disclose too much simply because I like to feel 
that both parties know all about it, usually to make sure that 
the court concentrates on the bits that matter ... But it’s 
quite clear sometimes that you have to keep things back—for 
instance, you may know something about a prosecution witness 
or the complainant that is better sprung in court. If I think it’s 
going to end up in some charges being amended or cropped: 
it’s much better for my client if I tell all . . . I don’t spill all 
the beans but I don’t think there’s much I would keep back.” 


It is apparent from the interviews that were conducted with 
Nottingham solicitors that there is little reluctance to disclose at 
least the essence of the defence case to the prosecutor in the 
relatively informal setting of a pre-trial review. There are 
nonetheless significant variations of practice among solicitors, the 
majority of whom appeared when interviewed to have given the 
matter surprisingly little thought. Although the question of defence 
disclosure may have provoked the greatest discord among academic 
lawyers (particularly those writing in the United States), this debate 
has not touched many lawyers in Nottingham and has occasioned 
no heart-searching on their part. Very few indeed regarded 
disclosure by the defence as raising serious issues of principle: 
there was rather a pragmatic acceptance that, whatever legal purists 
might say, some disclosure by the defence could not prejudice the 
interests of a client save in very exceptional circumstances. This is 
not to say, however, that misgivings were not expressed by some 
solicitors in Nottingham. There were a number of solicitors who 
acknowledged that detailed disclosure of the defence case could 
cause problems, as the following quotations illustrate: 

“In the greater number of cases, I would only disclose the 
basis of the defence. I wouldn’t go into any detail . . . It’s not 
generally been the case of the prosecution wanting to know 
too much. I’ve seen a number of solicitors disclosing effectively 
the whole of the client’s defence. I personally wouldn’t do 
that. I don’t think it’s part of our job to go to those lengths 
. .. I would only disclose the basis of the defence, particularly 
if I thought there might be a way of negotiating a deal.” 

“There might be odd matters, such as an alibi or the existence 
of a witness, where I might well feel unhappy about discussing. 
I think generally though that I give a full disclosure. But in 
practice the prosecution aren’t particularly interested in full 
disclosure of a defence and what I will in fact give is an 
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outline in broad terms. The notes the prosecutor takes are 
usually pretty brief.” 


“I rarely feel inhibited about what I can disclose. In some 
cases, Id say as little as I could get away with. But in the 
average case, it’s give and take, and I would say we’d give as 
much information as we got.” 


“I am happy on the whole to disclose items that tend to 

narrow the issues. I’m very unhappy to reveal in too much 

detail what my client may or may not be sayin In the 

. majority of cases, there’s no difficulty because t e client has 

revealed the defence in the verbals anyway. I wouldn’t have 

thought there were a large number of cases where the 
prosecution learned anything that they hadn’t-already got . 

But I feel ethically in difficulties. I believe in the.system where 

` the prosecution has to prove guilt and the defence, except in 

certain isolated circumstances, doesn’t have to. disclose anything 

refer to talk'in terms of generalities [at the pre-trial 

eat On that level, it doesn’t often give rise to di culties 

. In this firm, we treat the pre-trial review as an important 

piece of advocacy, akin to a case pons. through the courts, 

and so we make sure that the standards of people who go to 

the pre-trial review ensure that they can cope with it.” 


Disclosure of the prosecution case is not the only motivation for 
defence participation in the pre-trial review and defence disclosure. 
This is demonstrated by the practice in Leeds where a system of 
pre-trial review has operated in likely contested matters for some 
years without any duty on the part of the defence to disclose. 
Research in this system in 1983 indicated that, even without this 
requirement, there was a good deal of defence disclosure at. pre- 
trial reviews.” 

Most of the solicitors in Leeds interviewed in the course of-the 
research acknowledged that, despite the lack of a formal obligation 
to disclose, defence’ disclosure commonly occurred before trial, 
again without much thought being given to it. To give a few 
examples from these interviews: 


“I think [defence disclosure] happens unofficially already, 
purely on the basis of the personalities, I suppose. I get on 
very well with the prosecuting solicitors, ‘and t ey will ring me 
up or ask in court ‘What’s your defence?’ I won't: say exactly 
but obviously I will say whether it’s on a matter of fact, 
disputing the verbal admissions or a point of law. We go. that 
already, I think.” 


“I think it is only: right and proper that the defence should 
disclose. What’s the point of either party keeping somethin ing 
up their sleeve? I think that system is more consistent wit 
justice. It’s not a game of poker. It brings you: back to the 
whole basis of the adversary as opposed to the inquisitorial 
- system. To my mind, justice is achieved through a combination 


42 Further details are given in Baldwin, op. cit. Chap. 5. 
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of the two. I’m not worried if we move away from the 
adversary approach.” 


“When you tell the prosecution at the pre-trial review which 
witnesses you need and which you don’t need, you’re in effect 
revealing a good deal about the defence case. You’re bound to 
disclose your arguments when that happens. I don’t think I’d 
have any objections to revealing to the prosecution before trial 
what the main lines of defence are going to be. It happens 
anyway in fact because you’re always trying to do a deal in 
any event and, in the nature of negotiations in trying to do a 
deal, you’re having to give reasons why certain charges will 
not be accepted by the defence and others will.” 


“I can’t see anything wrong with mutual disclosure. I can’t see 
any harm in having the defence outlined. We do that now 
under the pre-trial review system in Leeds. There is no secret 
about the defence case, and in many cases it can help out by 
leading to cases being withdrawn.” ` ` 

“We are not asked in Leeds for the defence but it is perfectly 
clear if, for example, you’ve got a T.W.O.C. [taking a vehicle 
without consent] and you say, ‘All right, the complainant’s 
statement is agreed.” Then it’s obvious you’re not talking 
about whether the car’s been taken or not. You're talking 
about challenging the police evidence. I think mutual disclosure 
is what happens in practice anyway. You have to say at a pre- 
trial review, “These are the witnesses I want.’ I personally 
wouldn’t object if the prosecuting solicitor said to me ‘What in 
three words is your defence? Mistaken identity or denial of 
the offence or the police officer is lying?’ It’s pretty obvious 
what it is and I wouldn’t object to being asked these 
questions.” 


One conclusion to be drawn from the interviews conducted with 
solicitors both in Nottingham and Leeds is that their commitment 
to adversarial principles is for the most part tenuous, and disclosure 
by the defence is to be seen in that context. The very language of 
these busy practitioners is punctuated by references to. “deals,” 
“folded” and “collapsed” cases, to the necessity of “give-and-take” 
between prosecution and defence, and to the advantages to “staying 
on the right side” of the prosecutor. The use of such terms suggests 
that the criminal courts, at least the lower courts, are based to a 
much greater extent on compromise and accommodation than on 
combat and confrontation.“ Few of these lawyers could be said to 
relish the thought of fighting cases in court if some acceptable 
“arrangement” of pleas seemed a possibility. Practising lawyers in 
the lower courts are predisposed, it seems, towards a co-operative, 
not an antagonistic, posture. Although the textbooks may be 





& Several writers in the United States have stressed the importance of “exchange 
relationships” between prosecuting and defence lawyers in criminal cases. See particularly 
Eisenstein and Jacob, Felony Justice (1977); Buckle and Buckle, Bargaining for Justice 
om Utz, Settling the Facts (1978); and Cole, The American System of Criminal Justice 

1979). 
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written on the-assumption that adversarial attitudes will prevail, 
many solicitors have developed their own practices in which case 
settlement on an amicable basis is strongly favoured. 

It was not only that defence lawyers in Nottingham and Leeds 
preferred to preserve good relations with the prosecutor so as to 
make their work less irksome and disagreeable, many of them also 
thought that their approach produced better results for their clients. 
In Nottingham, .for instance, the lawyers were able to agree. that 
the prosecution could be withdrawn in almost a fifth of all cases 
discussed at pre-trial reviews, particularly where the accused was 
prepared to be bound over to keep the peace. In a further 
substantial group of cases, about one in eight, the lawyers were 
able to negotiate deals in which either the number of charges or 
the level of charges was reduced. It is worth giving a few examples 
from interviews conducted with solicitors in Nottingham and Leeds 
to illustrate the ways that informal and pragmatic approaches to 
case settlement are favoured by many solicitors: 


“[The pre-trial review] means we can explore cases where 
there might be a different solution, whether it be a bind over 
or other ways of avoiding trial. We might be able to sort it out 
to the benefit of all concerned.” 


“We are under a duty to do the best for our clients and if, by 
‘wheeling and dealing, we can obtain what we feel we need for 
. our client, then I think we’ve got to do that and blow the 

abstract ‘justice’.” 


“The whole system depends upon cooperation between the 
prosecution, the court and the defence solicitor . . . Good will 
is something that we are aware of and I think we’ve got to 
play ball with the prosecution and I think we suffer in the long 
run if we don’t .... I like to think I’m amenable, and, if a 
prosecutor is warm and generous as far as I am concerned, 
then I will gladly assist him.” 


“I prefer an informal system like we have because it cuts 
through a mountain of work ... You can talk to the 
prosecuting solicitor and he’ll say he’ll go back to his base and 
ut this or that to the police. Now you’d never put that in a 
etter . . . I think I favour the pre-trial review because I’m all 
in favour of an informal way of doing things.” 


Pre-trial reviews have provided a great deal of insight into the 
possible uses and abuses of wider defence disclosure. While it is 
not possible to summarise the rich and varied experience to date 
with any great certainty, the results suggest that both the gains to 
the prosecution and the risks to the defence may be less than has 
commonly been supposed. As one senior prosecuting solicitor in 
Leeds expressed it in an interview: 

“In most cases you can see what the defence is going to be 


anyway .... A prosecutor has to look at the case from the 
other side and ask the question ‘What are they likely to run?’ 
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and very often you can see three or four possible defences but 
it’s usually pretty predictable . . .” 


This does not mean that pre-trial disclosure is not useful to the 
prosecution, rather that in the ordinary case the utility is limited. It 
also suggests that the prosecution does not need very much 
information to achieve the benefits of disclosure. 

This. leaves the question as to whether a duty of disclosure 
should be imposed upon the defence—a question that at this point - 
at least must be answered as much on principle as research. The 
comments of one senior prosecuting solicitor in Leeds seem 
pertinent, however: 

“I wouldn’t really like to see [mutual disclosure] imposed on 
the defence. I would like the defence to disclose on a voluntary 
basis and I don’t think we should use [disclosure by the 
prosecution] as a form of blackmail to screw out of the 
_defence the nature of their case.” 


But should the defence make voluntary disclosures? Some legal 
purists might say that it is wrong in principle for any information to 
be disclosed by the defence before trial. This view seems too 
absolute, for defence lawyers have probably always found it in 
their clients’ interest to make some disclosures. There is no doubt 
that certain benefits can be secured for the accused by the sort of 
pragmatic negotiation that mutual disclosure in the informality of a 
pre-trial review can facilitate. But there is no doubt either that 
there are dangers in mutual disclosure particularly because fine 
judgment often needs to be exercised by defence solicitors about 
where this serves a client’s interests and where it does not. The 
accused is rarely entitled to be present at the pre-trial review, and 
there is a serious danger that his interests may not always be 
paramount in the informal discussions between lawyers. Everything 
hinges upon the competence, the integrity and the judgment of 
defence solicitors. It is arguable that less experienced members of 
the profession, perhaps in seeking to preserve harmonious relations 
with the prosecutor, may fall short on these qualities. 

Whatever the experience of the past, it seems likely that the 
course of pre-trial reviews is about to change. The new rules under 
section 48 of the Criminal Law Act 1977 oblige the prosecutor to 
make disclosures (albeit in summary form if he wishes) in the 
magistrates’ courts upon request—whether the accused agrees to 
provide reciprocal disclosure or not. The principal incentive for 
defendants to disclose will therefore be removed, and it remains to 
be seen whether defendants will continue to find it advantageous to 
disclose to the prosecution or whether they will choose not to do 
so. 


CONCLUSION 


While it is accepted that advance disclosure by the prosecution is 
important in terms both of fairness and efficiency, the benefits of 
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disclosure by the defence seem marginal, largely because the 
prosecution generally seems able to ‘identify the likely defence 
without disclosure. Advance disclosure by the defence does provide 
some benefits, however, and a case can be made for extending the 
present requirements to include advance notice of all affirmative 
defences and such things as the names of defence witnesses.“ This 
kind of rule has long been in force in Scotland and has proved 
workable in a number of American states as well. 

An even better case can be made for bringing the advance 
disclosure requirements for the magistrates’ courts into line with 
those in the Crown Court for disclosure by both the defence’and 
the prosecution. Most indictable cases can- be tried in either court, 
and there is little reason under modern conditions for the rules of 
procedure to differ so much with respect to advance disclosure. It 
may once have been true, as indicated by the Ninth Report 
(Evidence) of: the Criminal Law Revision Committee, that a 
surprise alibi defence was not a problem in summary proceedings 
“because of the comparative ease in adjourning the proceedings for 
the continued hearing of a part-heard case” (para. 43). But the 
Committee based this assertion upon no evidence, and it is doubtful 
whether many practitioners or administrators in the lower courts 
would agree’ with it today. As a matter of principle, it seems 
desirable for disclosure to be equivalent in the two courts. 

Although the new rules on prosecution disclosure introduced 
under section 48 of the Criminal Law Act 1977 reduce the incentive 
for voluntary disclosure by the defence in the magistrates’ courts, 
defendants may well continue to perceive advantages ‘in voluntary 
disclosure. Such disclosure is virtually essential to advance 
discussions about cases (such as those that take place at pre-trial 
reviews) and may well be beneficial to all sides. 

J. BALDWIN* 
F. FEENEYt 


“Williams (1959) op. cit. argues in favour of much greater disclosure by the defence; 
see also. Zander, “The Criminal Process—A Subject Ripe for a Major Inquiry” [1977] 
Crim.L.R. 249 who argues at p.255 that “if both sides were required to place their cards 
on the table, the disadvantages of ‘trial by ambush’ would ‘be reduced.” $ i 

45 In cases tried on indictment, Scotland has required the defence since 1887 to notify 
the prosecution at the Scottish equivalent of the committal proceeding (the first diet) of 
“special defences” (alibi, insanity, self-defence, provocation ór that the crime was 
committed by someone else). Unless the plea is tendered at this time, it may not be put 
forward without special leave of court and must, in any event, be tendered at least two 
days before trial (the second diet). Scottish law also requires the accused in cases tried 
on indictment to notify the prosecution at least three days before the jury is sworn of the 
names and addresses of witnesses and of any productions that the defence chooses to put 
in evidence. These provisions do not apply to summary prosecutions. See also the 
discussion of the Thomson Committee, Criminal Procedure in Scotland (Second Report), 
Cmnd. 6218, (1975), Chap. 43. 

* Ph.D., Director, Institute of Judicial Administration, University of Birmingham. 
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FORGERY REFORGED: ART-FAKING AND 
COMMERCIAL PASSING-OFF SINCE 1981 


INTRODUCTION 


Prior to 1981 it was commonly held among criminal lawyers that 
the law relating to forgery-based offences was unsatisfactory. This 
led to the passing. of the Forgery and Counterfeiting Act 1981. 
While this did away with many of the objections arising under the 
old law, this paper. argues that the effect of the 1981 Act is to 
extend the scope of forgery quite considerably, to include among 
other things the production of art fakes and the passing off of 
manufactured goods as the brand goods of another; and that this is 
a proper extension of the scope of the offence in view of the 
inadequate protection otherwise afforded by the law in general 
against certain frauds. 

It is inescapable that all artifacts are statements about themselves. 
This point is nicely made by the poet Stephen Spender’s-description 
of a steam locomotive as a “black statement of pistons.” 

The information stored or recorded, as it were, in an artifact 
may be information about the artifact itself, or about something 
connected with it, or about something relatively unconnected. For 
example, a chair informs one that it is apt for the. purposes of 
sitting on; a rare Ming vase, inter alia, that any other like it cannot 
be unique—which might be an important economic consideration 
to an art collector; a pair of jeans with the manufacturer’s label on 
it tells by whom and possibly when or where it was manufactured. 
Thus it can fairly be said that, just as a document may explicitly, 
so may an artifact implicitly, store or record information. Just as 
an artifact may inform, a false one (one that pretends to be what it 
is not) may mislead. It may even have been deliberately made false 
in a calculated strategy to mislead, to be used with a view to gain 
by the perpetrator and a corresponding loss (or prejudice) suffered 
by any person duped. It was this kind of fraud that the law of 
forgery was’ designed to combat, yet it may come as a surprise to 
learn that, at least historically, forgery was construed to have a 
very narrow technical meaning, at odds with the man in the street’s 
understanding of the term and not altogether logical or sensible. 


THE COMMON LAW AND THE ForGery Acr 1913 


At common law there was much debate as to what amounted to 
the actus reus of forgery. Several elements appeared capable of 
being relevant, e.g. writing, signature, document, prejudice to 
another’s right, misuse of writing/document, but precisely what 
constituted the actus reus was never settled. 

In order to clarify the matter, the offence was codified in section 
1 of the Forgery Act 1913. While this section described forgery, it 
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was not a happy piece of draftsmanship because section 1(1) 
referred to “the making of a false document” without the Act’s 
defining either “false” or “document.” Although section 1(2) started 
with the words: “A document is false within the meaning of this 
Act if . . .” and there ensued a number of examples of falsity, the 
subsection culminated in the assertion that “... in particular a 
document is false . . .” in three conditional sets of circumstances. 

It is perfectly clear that such wording was inappropriate to 
furnish an exhaustive definition of forgery. However, the matter 
was put beyond doubt by section 35(1) of the Criminal Justice Act 
1925 which provided that: “a document may be a false document 
for the purposes of the Forgery Act 1913 notwithstanding that it is 
not false in such a manner as is described in (s.1(2)) of that Act.” 
Thus section 1(2) is descriptive not definitive of the word “false”; 
nor did it define “document,” a word that had repeatedly caused 
problems at common law. 

The clearest examples of the difficulty found in drawing the 
boundaries of forgery at common law are contairied in the cases 
involving art fakes and passings-off of commercial products as the 
produce of a well-known maker. 

Thus in Closs’ the defendant sold a painting purporting to be an 
original by the famous painter, John Linnell. In fact the painting 
was a copy. It was not made by the defendant. Nor was there any 
evidence of the intention of the painter when he had painted it. 
The real question, however, was whether the painter had committed 
the actus reus of the common law offence of forgery, because if he 
had, the defendant could be convicted of “uttering” the forgery. 
At common law this depended on whether the painting could be 
properly described as a “document.” Given (for the purposes of 
argument) that the painting as a whole could not be described as a 
“document,” what was the effect of the painted signature “J. 
Linnell” faithfully reproduced on the copy? 

The court said: “A forgery must be of some document or writing 
and this was merely in the nature of a mark put upon the painting 
with a view to identifying it, and was no more than if the painter 
put.any other arbitrary mark as a recognition of the picture being 
his . . .” The court accordingly held that there was no forgery to 
utter and the defendant was therefore acquitted of uttering. 

Of course the reasoning in the above dictum bristles with 
problems: first, the appending of an arbitrary identification mark 
on the one hand and writing on the other are not mutually 
exclusive; secondly, the court has fallen into the trap of trying to 
consider the necessarily hypothetical question of the mens of the 
original copier when he reproduced the original, which is irrelevant 
to the question of whether there existed any object capable of 
supporting an actus reus for forgery; thirdly, the whole point of 
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most forgeries is to put some fake identifying mark upon the object 
produced; fourthly, why did the court apparently come to the 
conclusion that words reproduced on canvas cease to be writing, 
just because they were put on with a paint brush instead of a pen, 
in paint instead of ink? In any case, why cannot a painting be a 
“document”? Surely a document is anything which purports to 
contain information, which is precisely what the fake Linnell did, 
and was intended by the utterer to do. 

One implication of the decision in Closs seems to be that the 
appendage of a signature merely appeals to the emotions, the 
aesthetic senses. But perhaps the most successful way of defrauding 
people out. of money is by such appeals. With the signature 
appearing as genuine, the painting appears to be a very valuable 
collector’s item. Its appeal is no more or less emotional than that 
of a rare penny black stamp or a cheque for £75,000 signed by the 
Chairman of Littlewood’s Pools. Suppose some “other arbitrary 
mark” had been placed on the painting (like, for example, the 
famous mouse which appears in all Cuneo’s paintings) would it 
not, if faked, be telling a lie about the artifact’s true worth in the 
art world? 

With the above considerations in mind, it is submitted that a 
better decision is that in Pryse-Hughes.? There the defendant 
removed the name “Watts” from a painting and tried to sell it as a 
genuine Constable. He presented it to a potential customer, who 
did not believe the claim, whereupon the defendant later produced 
a certificate purporting to authenticate the painting as an original 
Constable. The certificate had been forged. The defendant was 
convicted. 

In Closs, Cockburn C.J. had asked: “If you go beyond writing 
where are you to stop? Can sculpture be the subject of forgery?” 
In principle is there any reason why not? If, as in Pryse-Hughes, a 
certificate of authentication were issued falsely for a painting, there 
is a forgery. Why should it be any different if the forged certificate 
purported to authenticate a genuine Rodin instead? If the logic of 
this is accepted, why should it make any difference whether such a 
certificate is (a) unattached to the artifact to which it refers, (b) 
attached to the artifact, or (c) actually an integral part of that 
artifact, in which case does it matter what materials are used to 
convey the information concerning the artifact’s genuineness? 

In Douce on facts similar to those in Closs, a Deputy Chairman 
at Quarter Sessions held such a painting to be a forgery. It is fairly 
clear, in this age of magnetic tape and microfiche, that information 
about an artifact, formerly contained in a document or writing, 
may turn up in a number of forms. It is submitted that the form is 
not important. What is important is the potential for calculated 
deception causing loss to the victim and gain to the perpetrator. As 


2 The Times, May 14, 1958. 
a [1972] Crim.L.R. 105. 
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Douce suggests,.the mischief today: has magnified out of all 
proportion to that considered by Cockburn C.J. in 1858. 

At almost the same time as the case of Closs was decided, there 
came before the court the case of Smith.* This had nothing to do 
with the art world; it was a commercial case. The defendant was 
marketing his own brand of baking. powders and egg powders, but 
he did so in wrappers which, by their general design, colouring and 
get-up suggested that they were the product of a well-known 
manufacturer of these products, George Borwick. On the genuine 
wrappers, which were printed artifacts, there appeared the words: 
“The public are requested to see that each wrapper is signed 
George Borwick without which none is genuine.” The defendant 
omitted these words from his copies. The court held that these 
wrappers were not documents and the defendant was acquitted of 
forgery. However, the reasoning of Bramwell B. in Smith has even 
less to recommend it than Cockburn C.J.’s reasoning in Closs. 
Bramwell B. stated: “In the present case one of, these documents 
(sic) is as good as the other—the onė asserts what the other does— 
the one is as true as the other, but one gets improperly used.” It is 
not clear how this assisted the court in coming to the decision it 
did. 

Suppose D, using Bank of England materials and equipment, 
produced a perfect £50 note, not for circulation, but to test the 
inks and dies. He would lack the mens rea for forgery, of course. 
But if he did the same’ thing with a view to making an illicit gain, 
the above dictum by Bramwell B. would apply to his case. Forgery 
always involves improper use. The production of any document is 
the actus reus of forgery, subject only to-the requirement that it be 
“false.” 

Whatever may be the merits of distinguishing between “written 
documents” and other methods of duping persons about something 
which is not what it appears, and it is respectfully submitted that 
there are none, it is tolerably clear, to the disgust of the fine art 
world, amongst others, that such a distinction had been made at 
common law and may well have been sustainable under the terms 
of the Forgery Act 1913. What is far less clear is whether the scope 
of forgery has been widened beyond these narrow confines. by the 
Forgery and Counterfeiting Act 1981. 


THE REFORMING INFLUENCE OF THE FORGERY AND COUNTERFEITING 
Act 1981 


Several points are immediately worth noting about this new Act: 
first, it defines its terms; secondly, it breaks new ground, because it 
departs for the first time from the “writing/document” confines of 
the old law to envisage new forms in which forgeries may exist. In 
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all cases, what must be “false” is an “instrument.” This is wider 
than, and includes, a “document.” 


(i) “False” 
Section 9 of the 1981 Act exhaustively defines eight ways in which 
an instrument may be false for the purposes of forgery-based 
offences. In all cases, to coin the phrase first used by Kenny in 
1902,° the instrument must “tell a lie about itself.” This is what the 
Linnell painting in Closs and the wrapping papers in Smith did. 
The former said that it was a painting painted by John Linnell and 
the latter said that they were wrappers produced by the George 
Borwick company and contained his powders, both of which, of 
course, were not the case. 
So far as the John Linnell painting is concerned, this kind of 
falseness is encompassed by section 9(1)(a) of the 1981 Act: 
MD An instrument is false for the purposes of this Part of this 
ct: 
(a) if it purports to have been made in the form in which it is 
ri by a person who did not in fact make it in that 
orm.” 


The fake John Linnell would also fall foul of the wording of 
section 9(1)(g): 
“(g) if it purports to have been made or altered on a date on 
which, or at a place at which, or otherwise in circumstances 
in which, it was not in fact made or altered.” 


The fake George Borwick wrappers similarly offend and may, 
alternatively to section 9(1)(a), offend section 9(1)(b): 
“(b) if it purports to have been made in the form in which it is 
made on the authority of a person who did not in fact 
authorise its making in that form.” 


(ii) “Instrument” 


Perhaps the most interesting innovation, certainly from the point of 
view of the present thesis, is the definition of “instrument” in the 
1981 Act. 

By section 8(1)(d) the definition includes “any disc, tape, sound 
track or other device on or in which information is recorded or 
stored by mechanical, electronic or other means.” While the 
general tenor of this provision tends to suggest an extension of the 
law to take into: account the high-technology methods of storing 
and recording information, closer inspection shows that it is wider 
than that would imply. “Device,” for example, could include a 
motif, such as Cuneo’s mouse, or the laurel leaf device on the Fred 
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Serr. 1986] FORGERY REFORGED: SINCE 1981 613 


Perry sportswear. That mere designs and pictorial means of 
identification, such as trade or hall marks, are included is borne 
out when one studies the phrase “by mechanical, electronic or 
other means.” Given that the high technology methods of storing 
or recording information will be either mechanical or electronic, 
what meaning can be ascribed to the word “other” if not the one 
suggested here? If it were not wide enough to encompass the sort 
of mischief manifested in Closs and Smith the word would be 
redundant. 


THE RAMIFICATIONS OF THE WIDER DEFINITION OF FORGERY 


If the wider ambit of the crime of forgery is accepted, this would 
answer the long-standing grievance of the art world that collectors 
are inadequately protected against the faking of works of art. Art 
collectors,. moreover, feel discriminated against, for whereas the 
production of a forged instrument in itself is an offence, rendering 
the forger liable whether he tries to pass it off as genuine or 
merely keeps it in his own custody awaiting a later opportunity to 
do so, the art faker has hitherto been thought only liable to 
conviction for a criminal offence if and when he obtains some 
property of another (e.g. money) by deception, contrary to section 
15 of the Theft Act 1968. . 

This view of the law can lead to absurd results. Consider the 
facts of the famous Chagall fakes, produced in large numbers a few 
years ago. Suppose, as a result of information received, the police 
had raided’ the art faker’s studio to find large numbers of faked 
Chagalls stock-piled with a view to duping unwary art collectors at 
some later date (admitted to, say, by the artist). If Closs were to 
be followed, the faker has committed no offence. What this means 
is that, unless the artist is to be caught red-handed at the moment 
of uttering the fakes, he has a very good chance of getting away 
with his lucrative deception. Certainly he has nothing to fear from 
the storing of these instruments of fraud at his home. 

In this context an analogy might be made between such a person 
and one who, other than at his place of abode, is found in 
possession of implements for use in connection with any burglary, 
theft or cheat. Such a person is liable under section 25 of the Theft 
Act 1968, for the law deems it reprehensible even to possess such 
items, given the unlawful purpose. The only reason why he 
achieves a certain immunity against prosecution for this offence 
while at his place of abode is because the implements in question 
may very well be extremely mundane artifacts in common use, 
such as house tools, even gloves’—so it behoves a prosecutor in 
effect to produce factual evidence of some suspicious circumstance 
such that it is going to be difficult to justify the possession of such 
implements. Otherwise the possessor might well say that he ought 


6 See Ellames [1974] 3 AIl E.R. 130. 
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not to be hounded for possessing, say, a jemmy in his own home, 
where he may have a perfectly legitimate, if. only occasional, use 
for it. In this respect an Englishman’s home is still his castle. Now, 
of course, a person found to possess art fakes othér than at his 
place of abode may well be liable to prosecution under section 25. 
But it is not to be imagined that the average- art faker will spend 
much time toting the faked works around outside his place of 
abode, so the chance of catching him in this sort of circumstance 
must be remote. On the other hand, if the art faker has an attic 
full of fakes at his own home, it is difficult to see why he should 
not be liable to conviction if the facts point, as they usually must, 
to the existence of some commercial traffic in fakes. 

Under the 1981 Act, the forger (given the appropriate mens rea) 
will be liable merely for having produced the forged instrument. If 
the extension to the law of forgery mooted here were to be 
accepted as having taken place, the faker of works of art will now 
be in no better position. 

If the objection might fairly be that it is unusual for art fakers to 
work on a grand scale and that therefore the mischief suggested is 
relatively rare, the same can unfortunately not be said of the 
commercial manufacture and passing-off of commercial goods. 
Everything from Levi jeans to Omega watches, Champagne to 
Fred Perry sportswear, has been plagiarised for commercial gain in 
the last decade or so and passing-off is very much a growth 
industry. A large part of these goods to be’ passed off is 
manufactured and stored in the Far East but most of it eventually 
finds its way into Western markets and much of it into the United 
Kingdom. The English civil law has clearly demonstrated its 
inadequacy to deal with the evil of passing-off by using tortious 
remedies. Yet mere possession of fakes is not an offence under the 
criminal law unless under section 25 of the Theft Act 1968, where 
the drawback is to prove the ulterior intent. That intent is rather 
specific: burglary, theft or cheat. On the other hand the intent 
necessary -to support a charge of forgery under section 1 of the 
1981 Act is more general and may even have been formed only in 

‘vague terms: merely an ulterior intent to cause another to be 
placed in a prejudicial position on account of the existence of the 
forgery. Furthermore, by section 10 of the 1981 Act, this intent is 

. exhaustively defined in wide terms. As Smith and Hogan put it? 
“Essentially ‘prejudice’ may be of two kinds, viz. the causing of 
economic loss or the causing. of conduct in contravention of a 
duty.” The. ulterior intent under section 25, on the other hand, 

must clearly involve some envisaged economic loss to the eventual 
victim. 

`- The advantages of an expanded concept of forgery are that the 
art world is better protected from the commerce in art fakes, there 
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is a suitable criminalisation of those who seek to profit improperly 
from the exploitation of another’s hard-won goodwill -and the law 
of forgery generally is seen as consistent, unbedevilled by the kind 
of spurious conceptual. boundaries found in cases like Closs and 
Smith. The answer to Cockburn C.J.’s question, “If you go beyond 
writing where are you to stop?” is the very proper one: only when 
the proper deterrents have been brought to bear on all those 
seeking ‘to profit from the use of false instruments (in the widest 
sense) by a uniform branch of the criminal law subsumed under 
the title of forgery. 


` EPILOGUE 


It remains only to add that support for the general proposition that 
the 1981 Act radically changed the law on forgery has come 
recently from no less an authority than the Court of Appeal, for in 
Donnelly? this proposition formed a major plank in the argument 
for the sustaining of the defendant’s conviction for forgery, even 
though the instrument (in that case a document) created by him 
failed to meet the criterion of “automendacity,” long considered an 
essential element in forgery, i.e. it ‘failed to “tell a lie about 
itself.” 

The facts in Donnelly were that, in a conspiracy with another 
designed ultimately to defraud an insurance company, the defendant 
manager of a jewellery shop made out a document which purported 
to be a certificate of valuation of certain items of jewellery, at the 
end of which appeared a signed declaration by the defendant 
manager that: “I have examined the articles scheduled above and 
in my opinion the figures given represent the value of such articles 
for the purpose stated.” In fact no such items existed. He was 
charged with forgery but his defence was that whereas the document 
told a lie about the worth of some non-existent jewellery, it 
nevertheless told no lie about itself. 

The trial judge, and on appeal the Court of Appeal, swept this 
objection aside. It was noted that the long title of the 1981 Act 
starts: “An Act to make fresh provision . . . with respect to forgery 
and kindred offences.” There was, it was declared, no doubt that 
Parliament had intended to make new law. 

It is submitted that the abandonment of the central principle of 
automendacity is much more astounding than the extension of the 
law of forgery mooted above. In the opinion of the writer it is 
likely to cause more problems in the long run than it solves, 
especially when one reflects that this brave new line contrasts 
markedly with the stated intention of the Law Commission (upon 
whose recommendations the 1981 Act was founded) that 

“We do not think that there is any need for the extension of 
forgery to cover falsehoods that are reduced to writing, and 
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we do not propose any change in the law in this regard. The 
essential feature of a false instrument in relation to forgery is 
that it is an instrument which ‘tells a lie about itself . . ° 


Be that as it may, there can surely be no denying the mood of 
change implicit in the Donnelly decision. In this sort of climate any 
‘hair-splitting of the sort indulged in in Closs and Smith is likely to 
be ill-received. ; i 


DaviD CRYSTAL-KIRK* 
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? Law Comm. no. 55 Forgery and Counterfeit Currency (1973), paras. 42-43. 
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REPORTS OF COMMITTEES 


REPORT OF THE COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM 


Introduction ` 


Tae Prior Committee! was set up by the Home Secretary in 1984 
to examine the prison disciplinary system, and has recommended a 
revised structure of disciplinary bodies and changes to the offences 
and punishments which prisoners face. 

In recent years, there has been an increasing recognition of the 
lack of firm evidence of the efficacy of penal measures to reduce 
deviant behaviour.* The attention of many of thosé interested in 
prisons and prisoners has in consequence shifted away from 
investigation of the potential for reform or deterrence which 
institutions might possess, to a consideration of the extent to which 
imprisonment coerces and restricts the liberty of inmates. A new 
emphasis has developed on the entitlement of prisoners to remain 
members of society and to enjoy their civil rights in so far as this is 
consistent with the fact of imprisonment. Since the very notion of 
imprisonment imports the denial of at least some of the citizen’s. 
normal liberties and freedoms, it could be said that the concept of 
‘prisoners’ rights is paradoxical. As Richardson has argued, however, 
“[it is] precisely because prisoners must suffer the loss of certain 
legal rights [that] they become particularly vulnerable to further 
loss, and in order to safeguard their basic human rights their 
remaining legal rights require careful specification and even 
supplementation.” 

A similar approach’ can be seen in Lord Wilberforce’s statement 
in Raymond v. Honey that “under English law, a convicted 
prisoner, in spite of his imprisonment, retains all civil rights which 
are not taken away expressly or by necessary implication.”* 
Prisoners have increasingly tested this pronouncement in the courts 
to see just how far they do retain their civil rights. The area where 
the courts have been most willing to intervene in prison life and to 
uphold prisoners’ rights has been that concerning disciplinary 
proceedings.° In ‘contrast to their “hands off’ approach to 
“managerial” decisions such as the denial of parole the courts 
appear to consider themselves competent actively to scrutinise 
quasi-judicial determinations of quasi-criminal offences, the outcome 


1 Report of the Committee on the Prison Disciplinary System, chaired by Mr. P. Prior, 
Cmnd. 9641. For a valuable discussion of some of the issues facing the Committee, see 
M. Maguire, J. Vagg and R. Morgan (eds.), Accountability and Prisons (1985), Chap. 15. 

? For a'full discussion of this'issue, see N. Walker, Sentencing Theory, Law and 
Practice (1985), Chap. 6. 

3 G.Richardson in Maguire et al. op. cit., Chap. 1 p.22. 

4 [1983] 1 A.C. 1, 10. 

5 A useful discussion of the cases can be found in E. Fitzgerald in-Maguire et al., op. 
cit., Chap. 2. 

é Payne v. Lord Harris of Greenwich [1981] 1 W.L.R. 754. 
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of which bears on the liberty of the prisoner but not (directly) on 
prison policy or resources. 

At present, breaches of discipline may be dealt with formally by 
the governor of the prison or, where more serious, by the board of 
visitors. Serious criminal offences are usually tried in the courts. 
Boards have the power to,order loss of remission of up to 180 days 
for certain offences, and complete loss of remission for “especially 
grave” offences’—mutiny, incitement to mutiny and gross personal 
violence against an officer. Strong criticism has been directed 
against the boards whose other function is to act as “prison 
watchdogs” or lay scrutineers of what happens in each prison. The 
Jellicoe Committee® and, more recently, Justice? argued that this 
dual function compromises the supposed independence of the 
boards in the eyes of the consumers of the system—the prisoners. 

Cohen and Taylor’® in 1978 drew attention to the potential 
severity of the punishments which boards were capable of imposing 
and to the inadequacies of the adjudication procedures then 
operating. Since then, these procedures have been altered in 
response to successful applications for judicial review of boards’ 
decisions. St. Germain" established that boards are subject to 
control by judicial review and have a duty to act fairly. It was 
subsequently held in Tarrant’? that boards also have a duty to 
consider whether to grant legal representation to prisoners facing 
serious charges., This increased resort to judicial review by 
dissatisfied prisoners was in part instrumental in persuading the 
Home Secretary to set up the Committee.’ Further, the 
embarrassment created by the report of the European Commission 
of Human Rights in Campbell and Fell v. U.K.,* finding breaches 
of the right to a fair trial guaranteed by Article 6 of the European 
Convention on Human Rights in respect of board of visitor 
proceedings, may have acted as another indication that action was 
needed. Accordingly, the Committee was asked “[t]o consider the 
disciplinary offences applying to prisoners, and the arrangements 
for their investigation, adjudication and punishment.” These 
narrow terms of reference effectively precluded the Committee 
from considering what was perhaps the fundamental question— 
what sort of regime should operate in the prisons of today? Until 
this has been decided, it is difficult to see how the appropriate 


7 Boards of Visitors of Penal Institutions, Committee promoted jointly by Justice, 
Howard League and N.A.C.R.O. (1975). 

8 Justice in Prison (1983). 

° Prison Rules 1964, r.52 S.I. 388. 

10 Prison Secrets (1978). 

1 R. v. Hull Prison Board of Visitors ex p. St. Germain [1979] 1 Q.B. 425. 

12 R. v, Secretary of State for the Home Department and Board of Visitors of H.M. 
Prison Albany ex p. Tarrant [1985] Q.B. 251. ` 

3 See the Home Secretary’s speech to the 1983 Annual Conference of Boards of 
Visitors, extracted at App. 5 para. 3 of the Report. 
. ™ (1983) 5 E.H.R.R. 207. The Court’s judgment was delivered after the Committee 
was set up. (1984) 7 E.H.R.R. 165. 

15 Report para. 1.1. 
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form and degree of discipline could -be determined. Thus, any 
recommendations that Prior might produce would inevitably be 
able to slot into the existing prison regime as a simple exercise in 
legitimation with limited resource consequences. Me 


The Recommended New. Structure 


The evidence given to the Committee was overwhelmingly ‘in 
favour of restructuring the system.’© The proposal which commanded 
most support was that boards of visitors should cease to have any 
disciplinary powers. Prior considered that, although there was no 
strong evidence that boards of visitors are biased in favour-of 
prison management, it was clear that a majority of prisoners 
perceive them to be so, as shown by research for the Home Office 
carried out by Maguire and Vagg.” The Committee felt that this 
widespread lack of trust in boards was itself sufficient justification 
for changes to be made. It proposed that the present system for 
administering prison discipline should be replaced by a new three- 
tier structure. 2 j 


(a) Adjudications by Governors ir 

The Committee considered it “inescapable”? that governors ‘should 
continue’ to deal with the bulk of disciplinary cases. Most of the 
evidence submitted to the Committee seemed to support this view, 
although it’is interesting to note that prison governors themselves 
considered that minor offences, such as loss of kit, could be 
adequately dealt with on the wings or in living units. 


(b) Prison Disciplinary Tribunal 
A tribunal would hear more serious cases, largely taking over the ` 
disciplinary powers òf the board of visitors. There would, however, 
be a number of important differences between the two bodies. 
Each adjudicating panel of the tribunal would consist of a legally 
qualified chairman and two lay members. The chairman should be 
a barrister or solicitor of at least seven years’ standing, appointed 
by the Lord Chancellor. The president of the tribunal, a circuit 
judge,’ would appoint the lay members. They should’ have no 
involvement in any other aspect of managing prisons, ‘such as 
membership of a board of visitors or local review committee. The 
Committee also stressed, as “an important point of principle,” 
that the tribunal should be independent of the Home Office. 


16 N.A.C.R.O., A Review of Submissions to the Home Office Departmental Committee 

. on the Prison Disciplinary System (1985). ‘ 
Report App. 12. z 

18 Report para. 5.38. 

19 Report para. 6.33. 
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Although most of the evidence to the Committee advocated a 
separate disciplinary body, there were differing views as to its 
membership. There was some support for a judge or a lawyer, 
sitting alone, or a panel of lawyers. Several organisations felt that a 
panel of magistrates together with a clerk would be suitable. The 
Committee considered that magistrates would appear to be too 
closely connected with the prison system. There is some evidence 
that the Home Office is yet to be persuaded of this—or, at any 
rate, to consider it to be of any importance. It has been suggested 
that senior Home Office officials are trying to convince the Home 
Secretary that the use of magistrates would be sufficient.” This 
suggestion has not been challenged by the Home Office. Concern 
about this point has prompted the Parliamentary All-Party Penal 
Affairs Group to ask the Home Secretary “to establish a tribunal 
of the kind favoured by the Prior Committee.”?! Although there 
could still be a major battle to be fought on this. issue, the 
Committee was surely correct to insist that every effort should be 
made to ensure that the new Tribunal can in no way be connected 
with the old discredited system. 


(c) Courts 


At present, serious criminal offences which occur in prison are 
usually referred to the police, while less serious criminal offences 
are dealt. with by the internal disciplinary machinery. Prior 
recommended that this situation should continue. There had been 
suggestions that any criminal allegation against a prisoner should 
be considered by a court. The Prison Officers’ Association 
recommended this in its evidence to the Committee. Other 
organisations considered that the prisoner should be given the 
option to choose a criminal trial when accused of a disciplinary 
offence which is also a “significant” criminal offence. Prior rejected 
these views, pointing out that the European Court of Human 
Rights in Campbell and Fell? had been satisfied that internal 
disciplinary proceedings could be used to deal with criminal 
offences. Furthermore, the Committee pointed out that there: 
would be serious resource and security implications in having to 
escort prisoners to court. What little evidence there is available 
suggests that, if prisoners charged with more serious offences were 
given a choice: between having their cases decided by.a board of 
visitors or a court, the majority would choose a court.” It is 
debatable whether the proposed tribunal would command more 
support from them. 





2 The Guardian, November 30, 1985. 
21 Press Release, March 13, 1986. 

2 Supra note 14. 

2 Report App. 11. 
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(d) Appeals and review 


Under the existing system, a prisoner is severely limited in his 
ability to challenge the findings of a disciplinary adjudication. He 
can petition the Home Secretary, but the statistics show that this is 
largely a waste of time; out of about 1,300 petitions a year, less 
than 100 lead to any change to the outcome of a case. The 
Committee recommended that a direct system of appeal should be 
introduced. It proposed that an appeal should be possible from the 
decision of a governor where the punishment awarded exceeds 
seven days loss of remission. The appeal would take the form of a 
re-hearing of the case by the tribunal. The tribunal could deal with 
the case in any way open to the governor, but it could not increase 
the punishment.awarded by him. No further appeal within the 
disciplinary structure would be possible. A cynic might suspect that 
awards of seven days loss of remission would become common if 
this proposal were introduced, but in fact 73 per cent. of cases 
involving immediate loss of remission in prisons and remand centres 
in 1984 were for seven days or less anyway.” However, there 
would certainly not be any swamping of the tribunal with appeals 
under this system. 

It is also proposed that appeals. should be possible from decisions 
of the tribunal. An appeal tribunal should be established consisting 
of the president and certain members of the tribunal. Panels would 
sit, comprising a legally qualified chairman of the tribunal and two 
of its lay members. Leave to appeal should be obtained from a 
member of the appeal tribunal, normally the president. The appeal 
tribunal would have wide powers, and would generally operate on 
a similar basis to the Criminal Division of the Court of Appeal. It 
could decide to open its proceedings to the public. The prisoner 
would normally be represented, although he would not necessarily 
have. to be present. The appeal tribunal would give reasons for its 
decisions. 

An appeal tribunal formed of the same members as the prison 
disciplinary tribunal does not seem to have been envisaged in most 
of the submissions to the Committee. For example, some 
organisations recommended that such appeals should go to the 
courts. Prior, however, felt that it is of paramount importance that 
the members of any appeal tribunal should have experience of 
prison disciplinary matters. This view is understandable, although it 
might be argued that if the main recommendations of the 
Committee were endangered on the ground of cost, the appeal 
tribunal would be a justifiable sacrifice. 

The Committee noted the importance played in recent years by 
the willingness of the Divisional Court and the Court of Appeal to 
review prison disciplinary cases. The Committee considered that, 
although judicial review has an important role to play, it is 


24 Report App. 10. 
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unsatisfactory that important reforms should have to occur in such 
a piecemeal fashion. It envisaged that the new appeal structure 
would result in not only fewer applications for judicial review but 
also in greater reluctance on the part of the courts to intervene. 
From. the point of view of prisoners, the creation of a formal 
appeal structure would provide greater certainty and predictability. 
Interestingly, the Committee was reluctant to commit itself on the 
desirability of governors’ adjudications being subject to judicial 
review. In King” the Court of Appeal held that they are not 
directly reviewable, but in McKiernan* the Northern Ireland Court 
of Appeal arrived at the opposite conclusion. This conflict bears 
out the Committee’s view that problems will be likely to arise 
unless a proper framework is laid down. 


Procedure and Representation 
(a) Pre-hearing procedure 


The main area of difficulty concerning pre-trial procedure involves 
the segregation of prisoners prior to adjudication. The Committee 
received a substantial amount of evidence showing widespread 
concern about the use of segregation for this purpose. Rule 48(2) 
of the Prison Rules provides for segregation of an inmate pending 
an adjudication, and Home Office guidelines make it clear that this 
should be used to prevent a prisoner from intimidating witnesses or 
persuading other prisoners to fabricate evidence. Nevertheless, the 
Home Office evidence to the Committee admitted that “In practice, 
however, it has become a matter of routine in many establishments 
for the reporting officer to place the inmate in segregation pending 
his appearance before the governor . . .””7 i 
This situation is clearly unsatisfactory. Not only will a segregated 
prisoner undergo solitary confinement, but he will be unable to 
contact any witnesses he knows of, or to make inquiries to find any 
additional witnesses. The Committee’s response to this problem 
was weak. It pointed out that segregation prior to adjudication is 
used routinely “if only for the practical reason that governor’s 
adjudications are usually held in the segregation unit.” It then 
proposed that segregation under rule 48(2) should not be allowed 
to exceed seven days without further approval. One is left with the 
impression that Prior considered that punishments (and segregation 
is tantamount to punishment) which involve less than seven days 
loss of freedom of association are relatively unimportant. The main 
issue concerning segregation prior to adjudication, is not that 
prisoners should receive -it for shorter periods of time, but that far 
fewer prisoners should receive it at all. To its credit, Prior did at 





3 R. v. Deputy Governor of Camp Hill Prison ex p. King [1985] 1 Q.B. 735. 
% R.v. Governor of Maze Prison ex p. McKiernan, June 5, 1985, unreported. 
27 Report. App. 4 para. 56, 57. 

28 Report. para. 11.57. 
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least recommend that any periods spent in segregation pending 
adjudication should be taken into account when any disciplinary 
award is made. 


(b) Hearing procedure 


The Committee made a number of recommendations broadly 
designed to ensure that the requirements of a criminal trial are 
followed in the proceedings of the tribunal. However, the same 
rigour would not necessarily be applied to governors’ adjudications; 
“we expect governors’ proceedings to be largely unchanged.””? The 
Committee was struck by the “essential triviality” of many of the 
cases with which governors have to deal. Although it would be 
unrealistic to expect governors’ adjudications to have all the 
` procedural trappings of a criminal trial, there are certain points, 
such as the standard of proof and the right to call witnesses, which 
should be incorporated. 


(c) Representation <5. 

One of the most controversial areas of the Committee’s report 
concerns legal representation. Until Tarrant,” legal representation 
had never been allowed in prison disciplinary proceedings. In that 
case, however, the Divisional Court held that, while there is no 
right to assistance or representation at an adjudication, a board of 
visitors has a discretion to allow it. A board, in reaching its 
decision, should take into account the following factors: (1) the 
seriousness of the charge and possible punishment, (2) the 
likelihood of any points of law arising, (3) the capacity of the 
prisoner to present his own case, (4) any procedural difficulties, (5) 
the need to complete the adjudication with reasonable speed, and 
(6) the need for fairness between prisoners, and between prisoners 
and prison officers. It was emphasised that this is not an exhaustive 
list. After this decision, arrangements were made to allow legal 
representation when a board granted permission. Provision was 
also made for governors to be represented in such cases. The 
Tarrant judgment received further support in Campbell and Fell.” 
Article 6(3)(c) of the European Convention on Human Rights 
provides that any person facing a criminal charge has the right “to 
defend himself in person or through legal assistance of his own 
choosing or, if he has not sufficient means to pay for legal 
assistance, to be given it free when the interests of justice so 
require.” Campbell had lost a total of 570 days remission and the 
European Court held that this “involved such serious consequences 


29 Report. para. 11.63. 
30 Report. para. 11.66. 
31 Supra note 12. 
32 Supra note 14. 
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as regards the length of his detention that [the penalty should] be 
regarded, for Convention purposes, as ‘criminal’.”3? Therefore, he 
was entitled to legal representation. The Home Office interpreted 
the case so that the “especially grave” offences would normally 
require legal representation and boards of visitors were advised 
accordingly. The Committee recommended that legal representation 
should not be available at governors’ hearings because of the 
“domestic nature”** of the proceedings. Contrary to the views of 
many Organisations, including the P.O.A., that legal representation 
should be available as of right, Prior recommended that it should 
be granted at the tribunal’s discretion in accordance with the 
Tarrant criteria. In reaching its decision, the Committee set out the 
arguments for and against the right to legal representation in 
disciplinary hearings. It considered that the main argument in 
favour was that the prisoner should not be liable to a further loss 
of liberty without representation. It also felt that independent 
guidance could result in the proceedings being run more speedily 
and efficiently; would enable many prisoners to have their 
arguments presented more effectively; would provide support for 
the prisoner and could put forward a proper plea in mitigation. 
The Committee, however, found the arguments against the right to 
representation more persuasive. It felt that the due process 
arguments were less strong in loss of remission cases than they 
were in ordinary prosecutions. Moreover, the courts had not 
advocated a right to representation. Other arguments included the 
risk of greater delay; the simplicity of most cases; the possibility of 
increased tension in proceedings; and problems of resources. 

The Committee’s stance on legal representation forms one of the 
least convincing parts of its report. Given its views on the nature of 
governors’ adjudications, it is not surprising that it considered that 
legal representation should never be allowed in such cases. Prior 
pointed out that, where loss of remission exceeding seven days is 
awarded, the prisoner could appeal to the tribunal which could 
itself allow legal representation. The Committee seemed fond of 
the “domestic” analogy in respect of governors’ hearings, but what 
other “domestic” body can deprive an individual of his liberty for a 
week? Since the Committee was convinced that governors should 
have the power to award loss of remission, it ought to have 
recommended that the prisoner should have the safeguard of legal 
representation. 

The situation could be even worse before the tribunal, which 
could award what is, in effect, a nine month prison sentence. As 
Morgan has pointed out, several of the Committee’s arguments 
against a right to representation are really arguments against 
representation itself.” The main argument would seem to be the 





33 Ibid. para. 72. 
* Report. para. 10.29. 
3 R. Morgan, “Justice in Jail” New Society, November 1, 1985. 
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one of resources, but it is not clear that most prisoners would avail 
themselves of any right to representation. Between November 1983 
and June 1985, there were 4,736 adjudications by boards of visitors. 
In only 543 cases was a request for legal representation made, i.e. 
11-5 per cent. Many prisoners want their case to be dealt with as 
soon as possible, so even if the number seeking representation 
were to increase because of greater publicity, it is likely that the 
system could cope. 


Offences and Punishments 

(a) New criminal offences 

The Committee recommended the creation of two new criminal 
offences. First, it proposed an offence of prison mutiny. At present, 
mutiny is a disciplinary offence, punishable with complete loss of 
remission. Prior recommended limiting the power of the disciplinary 
system to order forfeiture of remission to 120 days for a single 
offence, but felt that mutiny is so serious that it requires a more 
severe sanction and recommended a maximum penalty of 10 years’ 
imprisonment. The Committee seems to have assumed that the 
only alternatives to charging mutiny would be to bring charges for 
substantive offences such as criminal damage or causing grievous 
bodily harm. In fact, it would be possible to use the existing (or 
‘new) public order offences such as riot and it seems unnecessary to 
create a new offence. 

The second new offence was that of assaulting a prison officer in 
the execution of his duty, analogous to section 51 of the Police Act 
1964, assaulting a constable, and with the same maximum penalty 
of six months’ imprisonment. It is possible that section 51 applies 
to prison officers anyway,” in which case there is no need for a 
new offence, and at most a clarification of section 51 should 
suffice. It is hard to see what purpose would be served by 
prosecuting a prisoner for this assault where, apparently, no 
harm had been done to the officer. The proposal follows a 
recommendation put forward by the Prison Governors Branch of 
the Society of Civil and Public Servants which argued that even a 
minor assault on a prison officer “by its very nature constitutes a 
special offence.”** It may indeed be necessary to give recognition 
to the difficulties and dangers facing those who work in the prison 
system, but one could equally justify special offences in respect of 
prison psychologists or chaplains, for example. 


(b) The disciplinary code 

The Committee recommended some new disciplinary offences, and 
the revision of various existing ones, largely as an exercise in filling 
in gaps and tidying up the code. Notably, it proposed the creation 


% Report. App. 10 Table 4. 
37 See 37 Halsbury’s Laws (4th ed.), para. 1117. 
38 N.A.C.R.O., op cit. p.16. 
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of certain specific offences to deal with behaviour currently often 
punished under rule 47(20)—a catch-all provision whereby a 
prisoner is guilty of an offence if he “in any way offends against 
good order and discipline.” In 1984, charges under this provision 
made up 29 per cent. of the total of proved offences against 
` discipline.? The rule itself was widely criticised in evidence to the 
Committee and the Home Office evidence revealed its use in some 
absurd situations, such as disciplining a prisoner for “putting too 
many toys into model snowmen in workshop.”® Prior commissioned 
a survey of the operation of the rule and was satisfied that the 
charge was only used to deal with “behaviour which could well be 
inappropriate in an institution.”*! Rather, the Committee was 
concerned that it was being used where a more specific offence 
could be charged instead and estimated that, if the disciplinary 
code were revised according to their proposals, only about 10 to 15 
per cent. of cases in its sample would remain uncovered by any 
other provision. Yet, rather than leave these unpunishable, Prior 
concluded that “it is in practice necessary for closed institutions 
like prisons to retain such an offence for the small residue of 
unacceptable anti-social behaviour which is not covered by the 
substantive offences.” It would be used in minor cases only, and 
hence the Committee proposed that it would be punishable only by 
the governor and carry a maximum loss of remission of seven days. 
The Committee’s approach seems somewhat contradictory: it is, on 
the one hand, alive to the possibility of the charge being used to 
deal with trivial matters, urging management to avoid resort to 
discipline in such cases, and yet expressly provides a charge for 
minor acts of “anti-social” conduct. 

The disciplinary charge which has long been the most controversial 
is that currently contained in rule 47(12)—“[where a prisoner] 
makes any false and malicious allegation against an officer.” Many 
organisations proposed to Prior that this offence should be 
abolished. Zellick*® and Maguire and Vagg“ have also argued that 
it acts as a deterrent against making genuine complaints. The 
offence itself is rarely charged and in 1984 only 26 charges were 
proved, with another seven dismissed. Yet the Committee concluded 
“with great reluctance”® that an offence of this nature should be 
retained because “without some ultimate sanction ... officers 
would be at risk of all sorts of wild allegations for which there 
would be no deterrent or redress.”“° The revised definition of the 
offence would be “makes any allegation of misconduct against an 


3° Report. App. 6 para. 6. 
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officer which he knows-to be false or does not believe to be 
true.”*” Prior considered that this wording would strengthen the 
emphasis on proof of the knowledge or recklessness of the prisoner 
which would be a heavy burden on the prosecution. The Committee 
believed that the offence could then be reserved only for the most 
serious allegations. The Committee was right to point out that the 
deterrent effect of the existence of this offence may derive from 
the warning about it given by the authorities to a prisoner whenever 
a complaint about an officer is made, and it recommended that no 
warning should be given until after the complaint has been 
investigated and found to be false. The arguments about the 
offences have been extensively rehearsed elsewhere and ultimately 
the question remains, as Maguire and Vagg have pointed out, why 
this country is felt to need an offence of this kind when many 
others manage without it. . 


Punishments 

Loss of remission. The Committee concentrated largely on the 
use of forfeiture of remission, which is the most common sanction, 
used“in just over 50 per cent. of all offences committed in all 
institutions in 1984.48 The Committee recommended that forfeiture 
remain a possible penalty, but within limits. While the Committee 
itself favoured much greater availability of privileges, and their 
consequent withdrawal as punishments, it recognised that the 
financial constraints on the system make-the use of such privileges 
difficult, and. that in their absence, loss of remission is the only 
major penalty. available. 

Submissions to the Committee mostly accepted the continuance 
of forfeiture as a penalty, and were more concerned with its 
exercise. In particular, some bodies, including the P.O.A., argued 
that governors should not be able to use it, in view of the lack’ of 
any independent element in the procedures of their adjudications. 
However; the Committee took the view that governors should 
retain the power to order forfeiture. “Governors must remain the 
central - figures in the maintenance of prison discipline. No 
recommendation.of ours should undermine their authority or ability 
to deal quickly -with the great majority of offences. 49 The 
Committee recognised that, in the eyes of prisoners, loss of . 
remission amounts to an additional deprivation of liberty which, if 
imposed by the prison governor, may be seen as unfair in that he 
may seem to be simply supporting his staff. The -Committee found 
no evidence of unfairness, but because it might be felt to exist, to 
allay prisoners’ fears, there should be independent scrutiny of the 
governor’s decision. Governors would retain their present power to 
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order up to 28 days’ loss of remission, but prisoners could appeal 
to the tribunal where the forfeiture exceeded seven days.°° 

The Committee recommended that the tribunal should also be 
limited in its power to order loss of remission, proposing a 
maximum of 120 days, equivalent to the maximum prison sentence 
open to a magistrates’ court to impose for a single offence, and a 
total of 180 days for related offences. The Committee was 
influenced in fixing its limit by its understanding of the decision of 
the European Court of Human Rights in Campbell and Fell,’ 
taking the view that the effect of the Court’s judgment “seems to 
be that they would regard a punishment of up to 180 days’ 
forfeiture of remission as a proper disciplinary punishment.”*? This 
view can be criticised. First, it is clear that the Court in Campbell 
` and Fell did not actually say that 180 days loss of remission was a 
suitable disciplinary punishment, so no support for that proposition 
can be gleaned from the case. Secondly, it is not clear that the 
Court, had it considered the Commission’s view that a distinction 
can be drawn between complete loss of remission and a lesser 
period, would have agreed with it. Whereas the Commission laid 
stress on the argument that forfeiture of remission is not equivalent 
to a further sentence of imprisonment, because the loss of remission 
does not alter the original basis for detention, the Court considered 
that “(b)y causing detention to continue for substantially longer 
than would otherwise have been the case, the sanction came close 
to, even if it did not technically constitute, deprivation of liberty.” 
Admittedly, the Court spoke of a “substantially” longer period of 
detention, but one cannot assume that 180, or 120 days would not 
be regarded by the Court as such a period. The apparent reliance 
on the Court’s judgment therefore seems doubtful. Far more 
persuasive is the Committee’s fundamental point that, in the 
absence of anything else, forfeiture of remission must remain an 
available penalty, and few would criticise the decision to impose 
some limit on the duration of that penalty. 


Other punishments. The Committee recommended the continu- 
ance of the other existing penalties with no alteration. The only 
new punishment proposed was that of being ordered to do extra 
work, but the Committee recognised that this would probably be 
of limited scope, given the shortage of any kind of work at all in 
many prisons. 

Regrettably, the Committee did not consider in detail what may 
be termed “informal” punishments, such as the use of rule 43 to 
segregate a prisoner on grounds of good order and discipline. Prior 
felt that these measures were not strictly within its terms of 


5 Report. App. 10 Table 3(a). The cut-off means that a prisoner could not appeal 
against forfeiture ordered for an offence against good order and discipline (see above). 

51 Supra note 14. 
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reference, but it did feel instinctively that there ought to be 

safeguards for prisoners dealt with under them. The Home Office 

in its evidence stated 
“The Prison Department’s position has always been that .. . 
in the unique institutional setting of a Prison Department 
establishment it is not adequate simply to wait for inmates to 
commit disciplinary offences and submit them to adjudication. 
A single, disturbed, manipulative or violent individual can 
cause severe problems for prison administration, as well as 
making life intolerable for the other inmates.”™ 


Rule 43 can be used to segregate prisoners for their own protection 
as well as to forestall or terminate disturbances,.but the fact that 
about one half of all prisoners under rule 43 remain segregated for 
less than two weeks, and about 70 per cent. for less than four 
weeks, suggests that its main use is as a control device.» The 
possibility of abuse of rule 43 has already been demonstrated in the 
saga of the control units set up in the 1970s.°° The Committee felt 
unable to recommend any new positive measure to supervise the 
use of rule 43, but raised the possibility of more extensive 
independent monitoring than that currently carried out by boards 
of visitors. 


Conclusion ` 


There are several good points in the Prior Report and the setting 
up of the Prison Disciplinary Tribunal in particular would 
receive widespread support. However, the Report is generally a 
disappointment. The Committee was preoccupied with resource 
problems but, as Morgan has pointed out,” there is another way of 
looking at these. If judicial review were still sought; if applications 
were still made to Strasbourg; if prisons were wrecked and officers 
attacked; what savings would have been made then? In many 
respects, the Committee has been timid. Governors’ adjudications, 
which deal with about 95 per cent. of disciplinary cases, would 
remain largely unchanged. Legal representation would only be 
available for the more serious cases. The “offending against. good 
order and discipline” and “false and malicious allegation” disciplinary 
offences would remain substantially the same. Ultimately, fairness 
should be the main objective of a prison disciplinary system. Prior 
strongly emphasised the importance of the system appearing to be 
fair but prisoners are unlikely to be convinced if key aspects of that 
system remain fundamentally unfair. 
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NOTES OF CASES 


UNFAIR DISMISSAL AND THE UPPER AGE Limit EXCLUSION: EROSION 
OF THE RIGHTS OF THE OLDER EMPLOYEE 


Tue ruling of the European Court of Justice’ that the imposition of 
a lower retiring age for women than for men upon employees in 
the public sector contravenes the EEC Equal Treatment Directive, 
has been hailed as a victory for women and will certainly require 
the Government to rethink its policies on retirement and pensions. 
Discrimination in retirement on the grounds of sex is however, 
only one aspect of a much wider problem of the rights of older 
employees generally under British employment law. Recent judicial 
treatment of this latter question culminating in the House of Lords’ 
decision in the ‘consolidated cases of Hughes v. D.H.S.S.; Coy v. 
D.H.S.S. and Jarnell v. Dept. of the Environment gives cause for 
serious concern as to the adequacy of employment protection 
afforded the older employee; whether male or female. 

The problem of the status of the older employee has arisen in 
connection with the question of whether an employee has reached 
“normal retiring age” for the purposes of section 64(1)(b) of the 
Employment Protection (Consolidation) Act 1978. Section 64 states 
that an employee may not complain of unfair dismissal if he: “on 
or before the effective date of termination attained the age which, 
in the undertaking in which he was employed, was the normal 
retiring age for an employee holding the position which he held, 
or, if a man, attained the age of 65, or, if a woman, attained the 
age of 60.” The phrase “normal retiring age” has given rise to 
much difficulty of interpretation. An initial problem concerned the 
relationship between this age and the state pensionable age of 
65/60. Could the normal retiring age be greater than 65/60 thus 
enabling an employee to claim unfair dismissal even though he had 
attained the state pensionable age? In a decision reflecting the 
ambiguity of the provision the House of Lords in Nothman v. 
London Borough of Barnet? held by a majority of 3-2 that the 
normal retiring age could be greater or less than 65/60. The 
concept of normal retiring age thus assumed great importance; only 
if there was no such age could the state pensionable age apply. 

This concept was defined by Lawton L.J. when Nothman was 
before the Court of Appeal, as the age at which an employee can 
be required to retire in accordance with his contract unless his 
service is extended by mutual agreement.* When the case came 
before the House of Lords this definition was not properly 


1 Marshall v. Southampton and S.W. Hants A.H.A. (Teaching) [1986] I.R.L.R. 140. 
2 [1985] I.R.L.R. 263. 

3 [1979] ILR.L.R. 35. 

4 [1978] I.C.R. 336. 
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considered,° the main issue before the House being the relationship 
between the normal retiring age and the state pensionable age, on 
which point the House affirmed the decision of the Court of 
Appeal. 

Lawton L.J.’s contractual approach was followed in subsequent 
cases, but not without recognition of the difficulties it caused.° For 
example, if the normal retiring age is tò be ascertained solely from 
the contract of employment this would give a highly: artificial 
meaning to the word “normal” in section 64 in those cases where 
the contractual age had long since been abandoned in favour of 
some other age at which most employees regularly retired. Such an 
approach, it has been suggested, would encourage an unscrupulous 
employer to evade the unfair dismissal legislation by inserting in 
the contract an unrealistic minimum retiring age.” Further, where 
the contract does not stipulate any retiring age—and this is likely 
to be the case for most employees outside large organisations— 
there would be no normal retiring age and the statutory alternatives 
of 65/60 would automatically apply. 

An opportunity to clarify the situation came“before the House of 
Lords in 1983 in Waite v. Government Communications Headquar- 
ters} Lord Fraser delivered the main opinion, with which the rest 
of the House agreed. In his Lordship’s view, the social policy 
behind -the legislation was to secure fair treatment as regards 
compulsory retirement, as between different employees holding the 
same position. In order to achieve this, a more flexible approach 
than the strictly contractual was necessary; normal retiring age 
should be the age at which relevant employees (namely those 
holding the same position as the dismissed employee at the relevant 
time) can reasonably expect to be compelled to retire unless there is 
some special reason in a particular case for a different age to 
apply. In determining this, the contractual age, if one exists, is 
prima facie the normal, but this presumption can be rebutted if 
employees in practice retire at some definite higher age which they 
have reasonably come to regard as their normal retiring age. If the 
evidence shows that the contractual age has been abandoned and 
that employees retire at a variety of different ages, there will be no 
normal retiring age and the statutory alternatives will apply.? The 
evidence in Waite showed that just over one quarter of the relevant 
employees were in fact retained beyond the contractual minimum 
age of 60 and the House held that this fell far short of establishing 


t 

5 Only Lord Salmon referred to the weight to be given to the contractual retiring age 
and he appears to have assumed that it was conclusive, supra note 3, at p.37. 

é See Howard v. Dept. of National Savings [1981] LRLR. 40; ‘Secretary of State for 
Trade v. Douglas [1983]. I.R.L.R. 63 and Duke v. Reliance Systems Lid. [1982] I.C.R. 
449: See also Post Office v. Wallser [1981] I.R.L.R. 37. 

7 Griffiths L.J. in Howard v. Dept. of National Savings, supra note 6, at p.43. 

8 [1983] I.R.L.R. 341. See McMullen (1984) 13 I.L.J. 57. 

5 Further, the word “normal” does not mean “usual.” Thus a purely statistical 
approach, without having regard to whether some employees might have been retained in 
employment until a higher age for special reasons, is not appropriate. Ibid. at p.343. 
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that the contractual age had been departed from. Thus Waite 
whose employment had been terminated shortly after his sixtieth 
birthday, was unable to claim unfair dismissal. 

Although on the particular facts in Waite the result for the 
employee was no better under the new formulation than it would 
have been according to the Nothman test, the principle enunciated 
by the House appeared to temper the harshness of the contractual 
approach with the flexibility of the evidentiary approach to 
individual employment law. However, the Law Lords’ treatment of 
a subsidiary point raised in Waite indicates that their appreciation 
of the reasonable expectations of employees may, in practice, be 
much narrower than their ruling suggests: Waite’s contract also 
provided that in certain circumstances and subject to fitness and 
efficiency an employee should be allowed to remain in service until 
the age of 65. Despite the obvious expectations that this would 
create in the mind of such an employee, the House did not even 
consider these in disposing of the point on the ground that the 
clause was no more than an instruction on general policy to the 
officer responsible for deciding whether or not to retain employees. 
It is perhaps significant that Lord Fraser, when invoking the social 
policy behind the legislation, made no mention of fairness as 
between employer and employee. 

Despite the regard for managerial discretion evinced by this 
approach, the latest development in the judicial determination of 
an employee’s normal retiring age still comes as something of a 
shock. It concerns the situation where, unlike Waite’s case, the 
court is satisfied on the evidence that the contractual retiring age 
has been abandoned in favour of some other age at which relevant 
employees regularly retire. What evidence is required in order to 
establish that one particular age has been replaced by another, 
lower age as the normal retiring age? Is it sufficient merely for an 
employer to announce that as from a certain date a new retiring 
age will apply? The answers to these questions have important 
consequences for the job security of older employees, particularly 
at a time when there is increasing pressure to ease unemployment 
by earlier retirement. They were considered in the consolidated 
cases of Hughes v. D.H.S.S.; Coy v. D.H.S.S. and Jarnell v. Dept. 
of the Environment.’ 

Mr. Coy and Mr. Hughes were recruited from local government 
into the Civil Service in 1948 on the understanding that, subject to 
fitness and efficiency, they would not be retired until the age of 65, 
notwithstanding a contractual retiring age of 60. This was in 
accordance with established policy and for more than 30 years 
employees to whom the policy applied were encouraged to remain 
until the age of 65. In 1981, when Coy and Hughes, both aged 60, 
held the positions of Higher Executive Officer (H.E.O.) and Senior 


10 Supra note 2. 
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Executive Officer (S.E.O.) respectively, the D.H.S.S. issued a 
circular announcing a new retiring age of 60 applicable to those in 
the position of .H.E.O. and S.E.O. This new retirement practice 
was expressed. to be operative in two stages, thus for example. 


employees aged 61 and over on March 31, 1982 would have to- - 


retire on that date, those over age 60 on March 31, 1983 would 
have to retire on that date and subsequently officers would retire 
on their sixtieth birthday. In accordance with the new policy, Coy 
and Hughes were dismissed in 1982 when they were 61. Both. 
claimed unfair dismissal. What was the reasonable expectation of 
employees holding the positions they held at the relevant time? 

The Employment Appeal Tribunal, having expressed sympathy 
for employees who suddenly found themselves retired four ‘years 
earlier than they had been led to expect, surprisingly went on to 
hold, for reasons’ which are not explained, that as soon as the 
change of policy was communicated to the employees, the only 
reasonable expectation they could hold thereafter was that they 
would have to retire at 60 or as near to it as possible. In the 
opinion of the E.A.T. previous employment practice was not 
relevant in assessing the reasonable expectations of employees as 
to their normal retiring age." 

‘ Slade and Parker L.JJ., who formed the majority in the Court of 
Appeal? were prepared to hold that account should be taken of 
past practice in determining employees’ reasonable expectations; 
they considered that the relevant group whose position fell to be 
considered were those who had transferred from local government 
in 1948 and who held the positions of H.E.O. and S.E.O. 
respectively. As there was no evidence before the Court as to the 
ages or numbers of such employees, they remitted the case to the 
industrial tribunal for a determination, as a matter of fact, of the 
group’s normal retiring age. In his dissenting opinion Sir John 
Donaldson approved the E.A.T.’s decision that previous history is 
not relevant in ascertaining reasonable expectations. Whilst 
expressing a rather cursory sympathy for the claimants, he justified_ 
his conclusion by referring to the lack of any mention in Lord 
Fraser’s speech in Waite of the need for fairness as between 
employer and employee when determining normal retiring age.” 

On appeal, Lord Diplock delivered the main opinion with which 
the rest of the House (Lords Brandon, Bridge and Brightman) 
agreed. In a speech which contained no examination of the policy 


11 [1983] I.R.L.R. 474. The E.A.T. also held that the “relevant time,” referred to by 
Lord Fraser in-Waite, for assessing employees’ reasonable expectations was the effective 
date of termination of employment. This was approved unanimously by the Court of 
Appeal and House of Lords. 

[1984] I-R.L.R. 360. 

3 jbid. at p.371. Even assuming that fairness as between employees is the only 
requirement, it is submitted that the approach of the E.A.T. patently failed to achieve 
this, as the change of policy resulted in employees holding the same position having to 
retire at a variety of different ages. See Parker L.J. at p.369. 
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(social or otherwise) behind the legislation nor any reference to the 
interests of employees affected by this provision, Lord Diplock 
held that as from the date of the circular announcing the new 
policy, any reasonable expectation of Coy and Hughes as to their 
normal retiring age would be “the age resulting from the application 
to them of that policy.” His Lordship considered that the word 
“position” which is defined in section 153 of the 1978 Act as taking 
into account “status as an employee, nature of work and terms and 
conditions of employment” could not include the previous history 
of employment. Relevant employees were those holding the 
position of H.E.O. and S.E.O. respectively and not the narrower 
definition adopted by the Court of Appeal. 

Whether one looked to the wider or narrower group, however, 
there was still a wide band of retirement ages specified in the 
circular. On the House of Lords’ application of the Waite principle, 
normal retiring age was simply that which was laid down in the 
policy and implemented. Thus “reasonable expectation” has come 
to mean no more than “reasonable reading” of the circular 
announcing the latest change in retirement age. As Parker L.J. 
pointed out, the House of Lords in Waite clearly “looked to the 
past” in determining whether or not a particular practice had 
superseded the contractual age. Why did similar considerations not 
apply in ascertaining whether or not one practice had superseded 
another? It is in this sense that the “reasonable expectation” of 
employees has played a fundamental role in determining the 
fairness of an employer’s action in unfair dismissal claims generally. 
The Law Lords’ ruling in Coy and Hughes gives the word “normal” 
just as artificial a meaning as it had under the Nothman test with 
equally harsh results for the employee. 

The key to their decision appears to be Lord Diplock’s 
statement that: “Administrative policies may change with changing 
circumstances, including changes in the political complexion of 
governments. The liberty to make such changes is something that is 
inherent in our constitutional form of government.” Finding a 
middle way between social and economic interests, particularly at a 
time of high unemployement, is not easy. It is, however, disturbing 
to see the House of Lords so unwilling to try and so ready to 
justify such a fundamental departure from the established norms of 
fair treatment by reference to the particular policy of the 
government of the day. 

One further problem emerged in Coy. Shortly before his sixtieth 
birthday Mr. Coy sought an assurance that he would be retained 
until the age of 65, irrespective of any policy applicable to him. A 
personnel officer gave him a verbal assurance to this effect and in 


14 In Jarnell, the policy change had reduced the employees’ retiring age from 65 to 63. 
Unlike previous policy changes this one had been introduced without the agreement of 
the relevant trade union. In Lord Diplock’s opinion, however, there was “no distinction 
in law” between Jarnell’s case and those of Coy and Hughes. 


Serr. 1986] NOTES OF CASES 635 


reliance on this Coy took on mortgage commitments. The E.A.T. 
regretfully held. that this created at most an estoppel which could 
not change the meaning of the word “normal” in section 64 nor 
affect the statutory -jurisdiction of the industrial tribunals. This 
leaves the employee with the unsatisfactory remedy of trying to 
found a cause of action’in the high court on a a or possibly 
breach of contract.1® 

The problems of policy changes and individual assurances are 
likely :to become. more acute, given the pressure to reduce 
retirement ages. Now that the ruling by the European Court of 
Justice has provided the Government with an opportunity to 
consider these and related problems,” it is to'be hoped that an 
attempt will be made to rectify the imbalance between managerial 
discretion and employees’ job security which currently exists in the 
determination of an employee’s “normal retiring age.” 

LESLEY DOLDING* 


CONSTRUCTING- A FAMILY—AFTER-A SURROGATE BIRTH 


Most of the attention given to surrogacy has focused on the 
question of its propriety. So far the legislature in the United 
Kingdom has done no more than outlaw commercial surrogacy. 
This response has been analysed elsewhere in this journal,’ ‘and the 
purpose of this note is to consider different issues. The practice of 
surrogacy raises important questions about the legal institutions of 
the family and the. concept of parenthood. At least until surrogacy 
is completely forbidden these issues must be considered, ‘indeed 
two cases have already reached the law reports. 

The possible permutations of ‘surrogate pregnancy are numerous, 
but the types of link between the adults involved and the child are 
fourfold. An example- will serve to identify them. Some surrogate 
pregnancies would combine more than one of these links in a 
single’ person. Donors provide sperm and ova. Fertilisation takes 
-place in vitro, the embryo is then implanted into the womb of the 
surrogate mother. The surrogate.mother is not: necessarily married, 
although it is the usual practice of surrogate motherhood agencies 
in America to ensure that the mothers they use are married. Once 
the child is born it will be handed over-to the commissioning 
couple. There is no logical necessity that it be a couple, but it is 
the usual pracice to restrict: surrogacy to stable heterosexual 


15 Supra note 11. See Secretary of State for Employment v. Globe Elastic Ltd. [1979] 
I.R:L.R. 327. The point was not argued on appeal. 

16 Suggested by Lord MacDonald in Age Concern Scotland v. Hines [1983] I.R.L.R. 
471. 

17 In Swaine.v. Health and Safety Executive [1986] I.R.L.R. 205, the E.A.T. held that 
Lord Fraser’s reference in Waite to some definite higher age displacing the contractual 
age, precluded the possibility of a band of retirement ages constituting the normal 
retiring age. 

* Lecturer in Law, University of Exeter. 

1 Morgan (1986) 49 M.L.R. 358. 
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couples. The Warnock Committee rejected the suggestion that 
techniques to relieve infertility should be available only to married 
couples. 

It can be observed that on these facts four different types of 
parental tie can be identified. The link between the gamete donors 
and the child is a genetic one, proved by blood tests, currently 
used to determine paternity.2 The surrogate mother herself is 
bound to the child by the fact that she has carried and given birth 
to the child. Although the point is open, the House of Lords has 
suggested that maternity is in law “based on a fact, being proved 
demonstrably by parturition.”? The surrogate mother’s husband 
will be presumed to be the father under the presumption of 
legitimacy by reason of the marriage. The commissioning couple 
will be tied to the child by a social relationship which corresponds 
to the outward appearance of a “normal” family. They will be 
caring for the child. 

All of those people will bear some responsibility for the birth of 
the child. It is possible that the surrogate mother’s husband will 
not have been consulted, but the usual practice is to get his 
consent. The law must consider the extent to which this 
responsibility should be translated into legal rights and duties. It is 
the thesis of this writer that the question must be decided in 
accordance with an analysis of the function of those legal rights 
and obligations. 

The most immediate problem to be solved is to determine the 
identity of the adults who are to bring the child up. In legal terms, 
it is necessary to identify the adults who hold the bundle of 
parental rights and duties which combine to flesh out the concept 
of “custody,” specifically, “legal custody,” so much of the parental 
rights and duties as relate to the person of the child,”> and “care 
and control” under the wardship jurisdiction. These rights govern 
day to day control. In this area of the law the courts are 
unashamedly functionalist. Parental rights exist to safeguard the 
interests of the child, and those interests outweigh the preferences 
of the parents when they conflict.° Thus when disputes concerning 
custody come before the courts they are decided according to the 
welfare of the child.’ This welfare principle has governed the two 
cases on surrogacy so far decided in England, and demonstrates 
the principles on which parenthood is to be defined for the 
purposes of allocating day to day control. 

In Re C Kim Cotton, the surrogate mother, had no desire to 
bring the child up. The commissioning parents were highly qualified 


2 S. v. S. [1972] A.C. 24. 

3 Ampthill Peerage Case [1977] A.C. 547, 577 per Lord Simon of Glaisdale. 
4 Hewer v. Bryant [1970] 1 Q.B. 357, 369 per Lord Denning M.R. 

5 Children Act 1975, s.86. 

6 Gillick v. West Norfolk and Wisbech A.H.A. [1985] 3 All E.R. 402. 

7 $.1 Guardianship of Minors Act 1971. J. v. C. [1970] A.C. 668. 

8 [1985] F.L.R. 846. 
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professional people. ‘Their material circumstances were well suited 
to providing for the baby. They were in the view of Latey J. 
“excellently equipped to meet the baby’s emotional needs `... 
Looking at this child’s well-being, physical and emotional, who 
better to have her care? No one.” The right to look after the child 
was given by the court to the commissioning couple because they 
were best placed to perform the functions of parenthood. 

To give the child to the commissioning parents will usually be in 
that child’s interests where the. surrogate mother intends to honour 
her promises. It cannot be in the baby’s interests to be foisted 
upon a woman who does not want it if other suitable adults do. 
The point of giving custody is to further the child’s interests by 
giving control over its upbringing to someone interested in 
protecting them. If none of the adults will accept the child, the 
solution is not to force custody on them, but to receive the minor 
into care. 

The facts before the court in A v. C? were rather different. 
There the surrogate mother wished to keep the child. The 
commissioning couple, the husband being the genetic father of the 
child, sought custody, but Comyn J. refused it. Although strictly 
the appeal concerned access for the ‘father, the Court of Appeal 
upheld ‘his approach. In the opinion of Ormrod L.J. there was 
already a bond between mother and child which it would prima 
facie be wrong to break. Unless the father could show that such a 
bond existed between him and the baby he could not support his 
claim to be a parent: $ 


“There is always a close physical bond between mother and 
child which tends to get closer from the time of birth onwards 
for some considerable time and then, perhaps, to slacken off a 
little as the child gets older. The bond between father and 
child operates in the opposite direction. At first it is very slight 
indeed, but gradually, as association between father and child 
increases and lengthens in time, the bond becomes more and 
more real . . . In this case we have a situation where there is 
no bond between the father and the child except the mere 
biological one.” 


The judges took a poor view of all the participants in the 
arrangement, but felt that it was more probable that the child 
would have a reasonably normal family life if he were left with his 
mother. 

In neither of these cases has the genetic link between adult and 
child been accorded much significance. This is consistent with the 
understanding of parental rights and duties developed by the House 
of Lords in the Gillick case. Parental rights exist in order to 
promote the function of bringing up a child. The blood tie does 





9 [1985] F.L.R. 445. 
10 at p.457. 
1 [1985] 3 All E.R. 402. 
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not guarantee that this function will be well performed. English 
family law has moved on from making this assumption—the “sacred 
rights” of fathers approach.” Subsequently a presumption was 
raised that “natural parents” are well-suited to caring for their 
children, but even this is weakened. The “unimpeachable parent” 
doctrine of the 1960s represented this, but now the court’s judgment 
of the welfare of the child is unfettered by such presumptions.” 

Before the genetic parent should be permitted to exercise 
parental rights there must be something more than just the blood 
tie. The gestational mother has in almost all cases a strong bond 
with the child. The probability of this not being the case is seen to 
be sufficiently small in ordinary cases for the law to presume that 
she should care for the child. Where the genetic father is married 
to the mother; the law retains sufficient faith in marriage to 
presume that parental rights should follow. The father of an 
illegitimate child has no more than a right to apply to the court for 
custody. 

The primary definition of parenthood to be used in allocating 
custody is conceived in terms of the social relationship between 
adult: carer and child, not the genetic, marital or gestational link. 
Via the welfare principle, the two cases so far decided on surrogacy 
in England adopt a functionalist approach. Parents get custody in 
order to fulfil a social function. This function is based on a social 
relationship and therefore it is this relationship which defines 
parenthood. 

However, not all aspects of parenthood follow from the day to 
day relationship of adult and minor. While the father of an 
illegitimate child has no right to custody by virtue of the blood tie, 
he is automatically liable to maintain his child. The illegitimate 
child now succeeds to his father’s estate on intestacy. Here the 
blood tie produces a legal relationship. In the example outlined 
above, existing law would suggest that the gamete donors were the 
parents for succession purposes. If their identity is unknown, as 
Warnock recommended for A.I.D., the effect is to deprive the 
children of surrogate pregnancies of property rights. This would 
clearly be an unfair disadvantage. Even if anonymity were removed 
donors might not be traceable. 

The obligation to support the child should fall on those 
responsible for it. All those involved in.a surrogate pregnancy are, 
to differing degrees, responsible. However, all except the 
commissioning parents are assuming responsibility for the birth, 
not subsequent child care. If the law were to take the view that a 
child born after surrogacy would inherit not from his social parents 
but his genetic parents the probable result would be drastically to 
reduce the number of gamete donors. Further, in existing cases of 


12 Agar-Ellis (1883) 24 Ch. D 317. 
13 For the “unimpeachable parent” doctrine see, e.g. Re L. [1962] 3 All E.R. 1. For 
the current approach see J. v. C. [1970] A.C. 668, Re R (1981) 2 F.L.R. 416. 
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A.I.D. where the semen used has been a mixture of that of the 
social father and’ an anonymous donor considerable uncertainty 
would result." If it is accepted that infertility is something which-it 
is appropriate to overcome, then anything which will reduce the 
availability of treatment is to be discouraged. The desire of a 
childless couple to start a family cannot be permitted to outweigh 
the interests of the child, but if the effect on the child is ` 
insufficiently serious: to conclude the issue then it becomes 
relevant. 

It would clearly be wrong to deprive the child of its livelihood by 
leaving it without an adult obliged to maintain it. However, it is 
not necessary to give the child the right to claim support from six 
adults. The obligation to maintain-is justified by reference to the 
needs of the child. The child needs to be maintained only once.. 
Any extra money would be a windfall. In ordinary cases the child’s 
claim “is simply to be afforded shelter, food and education, 
according to the means of his parents.”!® In Lord Lilford v. Glynn 
the Court of Appeal refused to order sums of £25,000 to be settled 
on children, “even the richest father, ought not to be regarded ‘as. 
under ‘financial obligations or responsibilities’ to provide funds for 

. children who are under no disability and whose- maintenance 
and education are secure.” Those most heavily involved with the 
child’s upbringing are the social parents, should not the burden of 
financing it not fall upon them? The others -involved may have 
other children whom they nurturé themselves, to give the surrogate 
child rights to maintenance:would be detrimental to these children. 

‘The same arguments apply to succession. Should the surrogate 
child have a greater chance of‘coming into an inheritance than a 

“normal” one? In our modern society to acquire property by 
succession is more good chance than necessity. Thus under the 
Inheritance Act 1975 unlike a spouse, the child of the deceased 
may claim only in respect of provision necessary for his maintenance. 
Historically the function of the laws of succession has been to 
protect the social unit of the family. The law of illegitimacy served’ 
to prevent property vesting outside that unit, and as the marital 
family ceases to be the only family unit, its importance has 
declined. But it would be consistent to define “parent” in respect 
of property rights according to the social unit of the family rather 
than the gestational, genetic or marital link. 

It has been argued.that a functional definition of the family as a 
social unit should be used to allocate rights and responsibilities 
following a surrogate birth. The solution proposed has therefore 
been to put the child in a position corresponding to the situation 
following adoption. In doing so an undisclosed judgment has been 


14 Priest (1985) 48 M.L.R. 73. 

15 Montgomery [1986] Fam. Law 59. 

16 Harnett v. Harnett [1973] Fam. se per Bagnall J. 
1 [1979] 1 W.L.R. 78 per Orr L 
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made that the link of nurture is more significant than the so-called 
“natural” or genetic one. Such an assumption was made by the 
courts in the two reported cases. This approach is not universally 
applicable. Custody and questions concerning property are closely 
linked with the social unit of the family. Other issues are not. The 
arguments outlined here are not, for example, inconsistent with 
Jacqueline Priest’s suggestion in this journal that the child should 
be entitled to know the identity of the genetic donors.’* That 
aspect of the parental tie performs a different function, it is to do 
with identity not immediate child care. 

The two cases take a further decision to retain the existing 
conceptual tools of family law. Parenthood could have been defined 
more widely, so as to leave the children with more than two 
parents. However, the courts chose to uphold the model of the 
nuclear family as the most appropriate for child care. “By far the 
best thing that can happen to this child is that he should become a 
member of a family just like other children. This will give him as 
normal a life as possible.” If the courts approach the legal 
questions which follow a surrogate birth in this way it is difficult to 
argue that surrogacy undermines the family unit. But there is more 
than one understanding of the family available. Historically the law 
has built a paradigm of the family on a permanent relationship 
between one man and one woman to the exclusion of all other. 
This paradigm has an ontological unity derived from its religious 
origins and in the modern context has been reworked as a biological 
structure. The concept of the family which the courts have used to 
determine parenthood in the two cases considered here is different. 
It is based on an understanding of the family as a social unit whose 
function is bringing up children. If this is the criterion the way is 
open for single parents, short-term relationships, even homosexual 
ones to claim the right to parenthood if scientific evidence can be 
adduced that their care of children is as good as any other. To 
allow the issues examined in this note into the open is to subject 
the sanctity of the traditional family to a gaze it may not be able to 
withstand. , 

JONATHAN MONTGOMERY* 


FAIRNESS OF DISMISSAL AND THE INTERNAL APPEAL 


IN 14 years of unfair dismissal actions, West Midlands Co-operative 
Society Ltd v. Tipton’ is only the second case on the interpretation 
of the statutory test of fairness to be considered by the House of 
Lords. Unfortunately, it appears to be directly inconsistent with 


18 See Priest op. cit., pp.79-82. 

19 A. v. C. [1985] F.L.R. 445, 447 per Ormrod L.J. 

2 Poulter (1976) 25 I.C.L.Q. 475; (1978) 42 M.L.R. 409. 
* Lecturer in Law, University of Nottingham. 

1 [1986] 1 All E.R. 513. 
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the principle in the first case of W. Devis & Sons Ltd v. Atkins. 
According to the House of Lords in Devis v. Atkins, the test 
of fairness contained in section 57(3) Employment Protection 
(Consolidation) Act 1978 requires the reasonableness of the 
employer’s decision to dismiss to be judged at the time of dismissal. 
Therefore evidence of which the employer was unaware at the date 
of dismissal, but which came to light thereafter, is not. relevant to 
- the issue. of fairness. That after-acquired information is relevant 
only to the assessment of compensation. Following that principle, 
the Court of Appeal in the Tipton case held that refusal to allow 
an internal appeal after..dismissal is generally not relevant to 
fairness, but can only be relevant where it shows that the employer’s 
attitude before dismissal was unreasonable as being firm, fixed and 
inflexible. The House of Lords has now overturned that decision, 

although Lord Bridge, who gave the only reasoned judgment, 

himself purported to follow the Devis v. Atkins principle. In fact 
he greatly restricted that principle. 

The facts of West Midlands Co-operative Society v. Tipton were 
that the employee was dismissed summarily because of his poor 
attendance record. He had been warned twice previously that he 
risked dismissal if his absence rate did not improve. He was denied 
his right of internal appeal and although the employers originally 
claimed that since he had been dismissed by the board of directors 
there was no remaining appeal channel, it was subsequently 
conceded that the refusal to allow an appeal was a breach of the 
employers’ disciplinary procedure. An industrial’ tribunal held that 
his dismissal was -unfair, largely because of the denial of the 
appeal. If an appeal had been allowed the dismissal may well have 
been set aside because of the employee’s improved attendance 
record and the fact that the absence which prompted his summary 
dismissal was by reason of certified sickness. Before the Employment 
Appeal Tribunal the-employers argued that since the denial-of the 
appeal came after dismissal it could not be taken into account in 
determining fairness. - 

The issue in the Tipton case was the relevance to fairness of the 
employers’ refusal to’ allow. a contractual internal appeal.: Tied up 
with that issue is the relevance to fairness of any information 
coming to light in the course of an internal appeal if the employer 
does permit it. If, following the Devis v. Atkins principle, fairness 
of dismissal must be determined at the time of dismissal, both the 
denial of an appeal and any evidence given during an internal 
appeal would be excluded. 

In Tipton the E.A.T. got round the problem by treating an 
internal appeal as so inextricably bound up with the dismissal 
action as to be part of it. Consequently the Devis v. Atkins rule 
was not triggered until after the internal appeal was refused, or if 


2 [1977] 3 AU E.R. 40. 
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permitted, was exhausted. Thus, refusal to allow an appeal and 
any evidence given during an appeal would be relevant to fairness 
since they would occur before the dismissal action was complete. 
That was also the approach adopted by the E.A.T. in Rank Xerox 
(U.K.) Ltd v. Goodchild? and in Sillifant v. Powell Duffryn Timber 
Ltd.* Browne-Wilkinson J. regarded the internal appeal as part of 
the dismissal decision. 

In the House of Lords in the Tipton case, Lord Bridge recognised 
the issue as one of considerable importance in industrial relations 
law. He said, 


“a substantial body of case law, based on decisions of the 
Employment Appeal Tribunal, a specialist court of great 
expertise in this field, supports the view that where an 
employer’s reason for dismissing an employee has been 
examined in the course of appeal under an agreed internal 
disciplinary procedure ... the industrial tribunal may take 
into account the evidence which was available ... on the 
appeal.” 


Unfortunately, the Court of Appeal decision in J. Sainsbury Ltd 
v. Savage® is inconsistent with the argument that dismissal is 
effective only after any internal appeal is rejected. That case 
established that the effective date. of termination in a case of 
summary dismissal is the day of dismissal. It is not permissible to 
add the period taken to exhaust the domestic appeal procedure on 
to the employee’s continuous service to allow him to qualify for 
unfair dismissal protection on the grounds that dismissal is effective 
only after the internal appeal is rejected. The Court of Appeal 
accepted that the situation might be otherwise if the individual’s 
contract provided for “suspension,” not dismissal, pending the 
internal appeal. . 

J. Sainsbury Ltd v. Savage was referred to the E.A.T. in the 
Tipton case but Lambert J. did not comment on it in his judgment. 
In the House of Lords, Lord Bridge said that he “entirely agreed” 
with it on the meaning of the effective date of termination. So, one 
convenient way of allowing the appeal stage to be taken into 
account in determining the fairness of dismissal appeared to be 
blocked. Lord Bridge then faced the Devis v. Atkins principle 
squarely. He said, 


“,.. did the employer act reasonably or unreasonably in 
treating the real reason as a sufficient reason for dismissing the 
employee? Conduct of the employee unrelated to the real 
reason for dismissal obviously cannot affect the answer to this 
question. This, and no more than this, is what the Devis case 
decided.” 





I.R.L.R. 185. 
4 [1983] ILR.L.R. 91 at p.95. 
LC.R. 1. 
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That is a rather different statement of the. Devis v. Atkins 
principle. Is it justifiable? Lord Bridge found support for his 
restricted view in the judgment of Waterhouse J. in National Heart 
and Chest Hospital Board of Governors v. Nambiar.6 Waterhouse 
J. suggested that where an employee was dismissed for reason A 
(e.g. capability) but evidence of reason B (e.g. dishonesty) came to 
light after dismissal at the internal appeal, an industrial tribunal 
could not take into account that evidence of reason B when 
determining fairness. (Indeed that was what had happened in the 
Devis case so that, at least, must be taken to have been established 
by the earlier House of Lords decision.) However, where further 
evidence to support reason A emerges at the internal appeal 
hearing it is right for the tribunal to take it into account. 

Lord Bridge endorsed and gratefully adopted that statement as a 
correct analysis of the law. Its effect was to restrict the Devis v. 
Atkins rule to after-acquired evidence supporting a different reason 
for dismissal than the one relied on by the employer at the time of 
dismissal and to admit evidence of the same reason which is given 
during an internal appeal. However, the distinction between after- 
acquired evidence of a different, as opposed ‘to the same, reason 
for. dismissal had been considered and rejected by Viscount 
Dilhorne in the Devis case itself. Viscount Dilhorne gave the 
principal judgment in the Devis case. He was referred to the case 
of Da Costa v. Optolis’ where Phillips J. held that evidence of 
irregularities unknown to the employer at dismissal, but similar in 
character to irregularities which prompted dismissal, was admissible 
on the: issue of fairness. Viscount Dilhorne said that he did “not 
think that this was right, for those irregularities had no bearing on 
the dismissal and would not affect the question. whether the 
employers, had acted reasonably in thinking that the reasons they 
had then were a sufficient ground for dismissal.”® 

It is also contrary to the view of Sir John Donaldson expressed 
in Earl v. Slater & Wheeler (Airlyne) Ltd,’ 


“The question in every case is whether the aner acted 
reasonably or unreasonably in treating the reason as sufficient 
for dismissing the employee and it has to be answered with 
reference to the circumstances known to the employer. at the 
moment of dismissal ... If an employer thinks that his 
accountant may be taking the firm’s money, but has no real 
grounds for so thinking and dismisses him for this reason, he 
acts wholly unreasonably .. . notwithstanding that it is later 
proved that the accountant had in fact been guilty of 
embezzlement. Proof of embezzlement affects the amount of 
the compensation but not the issue of fair or unfair dismissal.” 


6 
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Viscount Dilhorne agreed with that statement in the Devis case: 
Indeed the whole tenor of his judgment requires fairness to be 
determined according to the employer’s action at the time of 
dismissal. He said at p.46, “Without doing very great violence to 
the language I cannot construe [the forerunner of section 57(3)} as 
enabling the tribunal to have regard to matters of which the 
employer was unaware at the time of dismissal and which therefore 
cannot have formed part of his reason or reasons for dismissing an 
employee,” and at page 47, “it is not the case that an employer can 
establish that a dismissal was fair by relying on matters of which he 
did not know at the time . . .” , 

Thus it seems that there is little justification for restricting the 
Devis v. Atkins rule to after-acquired information of a reason 
different from that originally relied upon by the employer at the 
time of dismissal. However, it is desirable that the internal appeal 
stage of dismissal should be relevant to fairness. Otherwise, as 
Lord Bridge pointed out in Tipton, there would be nothing to 
Mitigate the injustice to the employee if, whilst at the time of 
dismissal the employer was acting reasonably, he acted quite 
unreasonably in maintaining that decision in the face of evidence 
established during a domestic appeal. In a Devis v. Atkins case, 
where equity lay with the employer, the justice of the case would 
be reflected in the level of compensation, i.e. the employer could 
not rely on after-acquired evidence to show fairness but that 
evidence would reduce the compensation awarded. But in a Tipton 
case, if the denial of the appeal or the evidence given during it are 
not admissible at the stage of fairness, the employee’s case is lost 
and there is no further stage of assessing compensation during 
which to reflect the justice of the case. 

A better justification for the ‘House of Lords decision to allow 
the denial of an appeal to be taken into account in determining 
fairness, it is submitted, is to adopt the E.A.T. approach and treat 
the internal appeal as part of the dismissal decision. This would 
mean that the decision in J. Sainsbury Ltd v. Savage would have to 
be restricted to the interpretation of the “effective date of 
termination” within section 55(4)(6) E.P.C.A. 1978.!° To adopt 
that approach would bring the law on unfair dismissal into line 
with good industrial relations practice. As Waite J. said in Greenall 
Whitley plc v. Carr, 


“Such . appeals. have become a fundamental feature of good 
industrial relations practice: and any sensible and realistic 
appraisal of the reasonableness.of an employer’s decision to 
treat a particular reason as grounds for dismissal would, we 
think, require his state of mind and knowledge to be judged 
down to the conclusion of the internal appeal procedure on 


10 That seems a reasonable restriction since its significance for the determination of 
fairness was not considered at any stage in its litigation. 
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the footing that such procedure itself forms an essential part of 
the dismissal process.” 


Lord Bridge also adopted that statement as correct. Indeed, the 
tenor of his judgment squares with the E.A.T. approach. 

“Both the original and the appellate decision by the employer, 
in any case where the contract of empio ent provides for an 
àppeal and the right of appeal is invo ed by the employee, are 
necessary. elements in the overall process of terminating the. 
contract of employment. To separate them and to consider 
only one-half of the process in determining whether the 
employer acted reasonably or unreasonably in treating his real 

‘-reason for dismissal as sufficient is to introduce an unnecessary 
artificiality into proceedings . . .” ms 


It is submitted that Lord Bridge is correct to allow the denial of 
an internal appeal or evidence given in its course to be admissible 
and relevant.to the determination of fairness of dismissal. However, 
in so far as he restricted the principle in Devis v. Atkins to exclude 
only after-acquired. evidence of a different reason from that 
originally relied on by the employer at dismissal, that restriction is . 
unwarranted and unnecessary. x 
- Finally, although he did not mention it by name, Lord Bridge 
appeared to endorse the principle in British Labour Pump Ltd v. 
Byrne? that breach of an agreed disciplinary procedure will not 
result in a finding of unfair dismissal if the adoption of the correct. 
procedure would have made no difference to the outcome. He said 
that there may be cases where, on undisputed facts, the dismissal is 
inevitable and an employer could reasonably refuse to entertain a 
domestic appeal because it would not affect the outcome. Such a 
case may be where a trusted employee has pleaded guilty to a 
serious’ offence of dishonesty committed in the course of 
employment. However, that was not the case in Tipton. 

VIVIEN SHRUBSALL* 


BITING ON THE BULLET: THE CONSTITUTIONAL Limits OF JUDICIAL 


THE limits imposed by the constitution on the scope of judicial 
review have attracted the attention of the courts in a number of 
recent cases. One of the most important of these, and also the 
least satisfactory, is the decision of the House: of Lords: in 
Nottinghamshire County Council v. Secretary ‘of State for the 
Environment.! . 

The case concerned that intimidating document, the Rate Support 
Grant Report (England) 1985/86. This Report, made by the 
Secretary of State for the Environment, contained details of the 


1 [1985] I.C.R. 451, 459. 

12 11979] I.R.L.R. 94. 

* Lecturer in Law; University of Nottingham. 
1 [1986] 2 W.L.R. 1. 
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“block grant” to be paid by central government to all local 
authorities in England as part of their rate support grant for the 
1985/86 financial year. The Report also contained “expenditure 
guidance,” designed to achieve reductions in local authority 
spending over the same period. To discourage the rebellious, it 
was provided that any authority which failed to comply with the 
guidance would be penalised by a retrospective cut in the amount 
of its block grant. ; , 

The Report required the approval by resolution of the House of 
Commons. This was duly obtained,? to the dismay of those 
authorities who felt that the spending targets proposed for them 
were unfairly low. Nottinghamshire County Council and Bradford 
Metropolitan Borough Council turned to the courts, applying for 
judicial review of the decision of the Secretary of State determining 
the expenditure guidance. They based their challenge on two 
alternative grounds. The first, which does not concern us here, was 
_ that the guidance was not “framed by reference to principles 
applicable to all local authorities,” as required by the enabling 
statute. This argument was unanimously rejected by the House of 
Lords, the leading speech being given by Lord Bridge. The second 
ground of challenge was that the consequences of the guidance for 
high-spending authorities such as Nottinghamshire and Bradford 
were so disproportionately disadvantageous when compared with 
its effect upon other local authorities that the decision of the 
Secretary of State determining the guidance was “unreasonable,” 
in the sense, familiar from the Wednesbury case,’ that it was one 
which no reasonable Secretary of State could have made. This 
argument was also unanimously rejected, the leading speech being 
given by Lord Scarman. 

His‘Lordship made it clear at the outset that, in his view, the 
allegation of unreasonableness raised in acute form the question of 
the constitutional limits of judicial review. He understood that 
there might well arise a justiciable issue as to the true construction 
of the statutory provisions with which the court was concerned. 
But he was unable to accept that it would be constitutionally 
appropriate, “save in very exceptional circumstances,” for the 
courts to quash for unreasonableness “guidance framed by the 
Secretary of State and by necessary implication approved by the 
House of Commons, the guidance being concerned with the limits 
of public expenditure by local authorities and the incidence of the 
tax burden as between taxpayers and ratepayers.” These were 
“matters of political judgment” for the Secretary of State and the 
House of Commons, not matters for adjudication by the Courts. 
The “very exceptional circumstances” in which there might be 





? The Report .was laid before the House on December 20, 1984, and approved on 
January 16, 1985: see H.C. Deb., Vol. 71, colls. 420-422. = 

? Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 
223. 
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scope for a finding of unreasonableness were confined to those 
where there was “either a pattern of perversity or an absurdity of 
such proportions that the guidance could not have been framed by 
a bona fide exercise of political judgment”—in -short, to cases 
where the Secretary of State had acted in bad faith. 
“To sum it up, ... if a statute, as in this case, requires the 
House of Commons to approve a minister’s decision before he 
can lawfully enforce it, and if the action proposed complies 
with the terms of the statute ... , it is not for the judges to 
say that the action has such unreasonable consequences that 
the guidance upon which the action is based and of which the 
House of Commons had notice was perverse and must be set 
aside. For thatis a question of policy for the minister and the 
Commons, unless there has been bad faith or misconduct by 
the minister.” A 


Lord Scarman’s speech hinges on two crucial considerations. 
First, the challenged decision was concerned with matters of “public 
financial administration,” which required an exercise of political 
judgment on the pait of the Secretary of State for which he was 
properly accountable to Parliament, and not to the courts. Secondly, 
Parliament had itself acted to ensure the Secretary of State’s 
political accountability by requiring that, to be effective, his 
decision must have the approval of the House of Commons. It was 
the combination of these two considerations which, according to 
Lord Scarman, made it constitutionally inappropriate for the court 
to entertain a challenge on the ground of unreasonableness. 

The difficulty with this proposition lies in its novelty. Lord 
Scarman was unable to cite any authority in support of it. 
Moreover, in a case decided only a few months earlier,* the Court 
of Appeal had seen no constitutional objection to ‘an allegation of 

_unreasonableness directed at the expenditure guidance for the 
previous year (1984/85).. The origins of the proposition are, in 
truth, entirely obscure. The only certainty is that, with one 
exception,’ no court had ever before suggested that either of his 
Lordship’s two considerations, whether alone or in combination 
with others, might justify the. imposition of a, limitation on the 
scope of judicial review. It is therefore strange that they ‘should 
operate together positively to require one. 

This is not to suggest that Lord Scarman was wrong to emphasise 
the fact that the challenged decision concerned matters of “public 
financial administration.” The courts have, generally shown an 
understandable reluctance to interfere with decisions on resource- 
allocation taken by central government or local authorities. 
Disputes over the merits of such decisions are seen as being “for 





4 R. v. Secretary of State for the Environment, ex p. Hackney L.B.C. (1986) 84 L.G.R. 
32. ; i 
5 City of Edinburgh District Council v. Secretary of State for Scotland, 1985 S.L.T. 551, 
discussed infra. 

é See Carol Harlow and Richard Rawlings, Law and Administration (1984), p.342. 
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the political hustings and not for the court”.’ In one sense, the 
Nottinghamshire case is merely the latest manifestation of this 
judicial self-restraint. In particular, Lord Templeman remarked 
that judicial review “is not just a move in an interminable chess 
tournament,” and expressed the hope that in future “local 
authorities will bite on the bullet and not seek to persuade the 
courts to absolve them from compliance with the Secretary of 
State’s guidance.” If there was dissatisfaction with that guidance, 
“persuasion should be offered not to the judges, who are not 
qualified to listen, but to the department, the minister, all members 
of parliament and ultimately to the electorate.” Familiar sentiments, 
and no doubt sound advice. Where the case is unusual, however, is 
in its willingness to protect decisions on resource-allocation even to 
the point of disallowing, as a matter of principle, challenges on the 
established ground of unreasonableness. 

There are two possible explanations of this oddity. First, it may 
be that the House of Lords considers review for unreasonableness 
necessarily to involve the usurpation by the courts of a political 
role. This is unlikely, to say the least. It would be a most 
uncharacteristic admission, orthodox judicial opinion being that 
“such a challenge does not, on a proper understanding, involve the 
courts in making any political decision.”* Alternatively, their 
Lordships may believe that judicial involvement in political decision- 
making, while not a necessary concomitant of review for 
unreasonableness, may nonetheless be facilitated by it. If that is 
correct, it would seem that the Nottinghamshire case rests upon the 
fear that judges may be tempted, at least in the area of “public 
financial administration,” to use the concept of unreasonableness 
as a vehicle for questioning the merits of executive decisions— 
presumably by allowing the requirement of irrationality or perversity 
to be too easily satisfied. This fear, if it exists, is not borne out by 
past experience. Allegations of unreasonableness directed at 
decisions on resource allocation have generally met with little 
judicial sympathy, the common features of the various cases being 
emphasis on the stringent requirements for success and rejection of 
the claim on the ground of insufficiency of evidence.’ This is an 
approach which could undoubtedly have been adopted in the 
Nottinghamshire case. Indeed, at one point in his speech Lord 
Scarman expressly declined to examine in detail the expenditure 
guidance or its consequences, on the grounds that it was necessary 
for the applicants to show a prima facie case that the Secretary of 
State “must have taken leave of his senses,” and that the evidence 
came “nowhere near establishing” that proposition. The difficulty 


7 R. v. G.L.C., ex p. Royal Borough of Kensington and Chelsea, The Times, April 7, 
1982, per McNeill J. 

8 Re Westminster City Council [1986] 2 W.L.R. 807, 813, per Lord Bridge. 

? See e.g. R. v. G.L.C., ex p. Royal Borough of Kensington and Chelsea (above, note 
T); Pickwell v. Camden London Borough Council [1983] 2 W.L.R. 583; R. v. Secretary of 
State for the Environment, ex p. Hackney London Borough Council (1986) 84 L.G.R. 32. 
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is to see what constitutional imperative compelled his Lordship to 
go further, to hold as a matter of law that an allegation of 
unreasonableness could not properly even be entertained. 

It is evident that Lord Scarman placed great reliance upon his 
second consideration, namely that the challenged decision required 


the approval of the House of Commons in order to'be effective. 


However, this creates its own difficulties. Only one court has ever . 
before suggested that the requirement of Commons’ approval may 
affect the applicability of the principles of judicial review, namely 
-the Inner House in City of Edinburgh District Council v. Secretary 
-of State for Scotland. In that case, an Order in Council was held 
to be immune from judicial review on Wednesbury principles and 
for breach of natural justice, on the grounds that it was required to 
be and had been laid before Parliament, where it was debated by 
the House of Commons. The decision of the Inner House was 
itself unsupported: by authority, and in any event. was not referred 
to in.the Nottinghamshire case. Other authorities indicate that the 
principle of. legality applies in full-force both to statutory 
instruments! and to those ministerial decisions’? which require - 
Parliamentary approval to be effective. Lord Wilberforce expressed 
no doubt on the point in Hoffman-La Roche v. Secretary of State 
for Trade and’ Industry“: “That an attack can be made on a 
statutory instrument for want of power needs no demonstration, 
and ... it makés no difference, for this purpose, that the 
instrument has been laid before and approved by the two Houses 
of Parliament.” Again, in R., v. H.M. Treasury, . ex p, Smedley 
Slade L.J. stated that he could see “no reason” why an Order in 
Council which required and had received the approval of both 
Houses of Parliament “should not be open to attack in the courts 
by the process of judicial review, subject to the stringent restrictions 
on any such attack imposed by what has come to be known as the 
Wednesbury principle.” It is unfortunate that no reference ‘was 
made to these authorities in the Nottinghamshire case, where their 
Lordships appear to have used the provision requiring Commons’ 
approval to justify (at least in part) their exclusion of review for 
unreasonableness, thus conferring upon it the effect of a partal 
ouster clause. . 

So much for the antecedents of Lord Scarman’s proposition; 
something must also be said of its practical significance. Two 
preliminary points deserve to be made. First, it is unclear. whether 
the proposition is confined to decisions on “public financial 
administration,” or whether it extends more widely, to decisions on 


10 1985.S.L.T. 551. 

1 Hoffman-La Roche v. Secretary of State for Trade and Industry [1975] A.C. 295; R. 
v. Her Majesty’s Treasury, ex p. Smedley [1985] 2 W.L.R. 576. 

12 Laker Airways Ltd. v. Department of Trade [1977] Q. B. 643, 703 per Lord Denning 
M.R. 

B Supra, note 11, at p.354; and see ibid. at p.365 per Lord Diplock. 

14 Supra, note 11, at p.586; and see ibid. at p.581 per Sir John Donaldson M.R. 
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other “matters of political judgment.” There would seem to be 
little justification for the narrower view, but the alternative presents 
the courts with the unenviable task of distinguishing statutory 
powers which deal with “political” matters from those which do 
not. Secondly, it must be remembered that Lord Scarman regarded 
as crucial the fact that the challenged decision was ineffective 
without the approval of the House of Commons. Whether or not 
this element of the case is well founded, if it is emphasised, the 
potential application of his Lordship’s proposition will clearly be 
extremely narrow. 

But there is a third, and more fundamental point. Whatever its 
other limits, it is clear that Lord Scarman’s proposition affects only 
judicial review for “pure” unreasonableness. His Lordship expressly 
excepted from its ambit challenges involving an allegation of bad 
faith. Moreover, his speech contains strong indications that he 
intended to leave unaffected the scope of the other heads of review 
identified in the Wednesbury case, namely improper purpose and 
relevancy. Yet unreasonableness in the “pure” sense with which 
Lord Scarman was concerned has been described as analytically 
redundant, a “fifth wheel on the coach” of review for abuse of 
discretion." This is because a finding of unreasonableness requires 
something “overwhelming,”’® an irrationality so great as to involve 
an outrage to logic or morality”; if an act or decision is sufficiently 
aberrant that it fulfils those requirements, it will without doubt be 
equally susceptible to attack by means of one or more of the other 
Wednesbury principles—bad faith, improper purpose or relevance. 
The result is that there will always be other means of attacking an 
unreasonable decision than through the concept of unreasonableness. 
But if Lord Scarman’s proposition can be evaded simply by a 
“semantic sleight of hand”’® in the formulation of the ground of 
challenge, what impact can it have in practice? It will serve, as in 
the Nottinghamshire case itself, only to exclude allegations of 
unreasonableness which would in any event have failed for want of 
evidence. 

The Nottinghamshire case raised no obvious issue of principle, 
but it has been dressed up by the House of Lords as an authority 
of constitutional importance. The result is most unconvincing. As 
for the future, perhaps the kindest hope to entertain is that the 
case will be allowed quietly to subside into the legal obscurity for 
which it was surely always destined. ROBERT WARD* 
PATENT NONSENSE 


In Sevcon Ltd. v. Lucas CAV Ltd.' the House of Lords has 
spurned two opportunities to improve the English law of 


15 Paul Craig, Administrative Law (1983), p.358. 

16 Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 
223, 230, per Lord Greene M.R. . 

1 Council of Civil Service Unions v. Minister for the Civil Service [1985] A.C. 374, 410 
per Lord Diplock. 

18 Craig, supra, note 15, p.358. 
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limitation periods. The plaintiffs had applied for a patent in 
1968; lengthy opposition proceedings followed and the patent 
was not sealed until 1982. Between 1974 and 1977 the defendants 
infringed the patent; the writ was issued in 1984. The defendants 
pleaded the Limitation Act, and the plaintiffs relied on section 
13(4) of the Patents Act 1949 which prohibits bringing an action 
for patent infringement before the patent is sealed. Thus, they 
argued, the cause: of action cannot accrue before the sealing of 
the patent, notwithstanding that the sealing of the patent is 
retrospective to the date of the original grant. In spite of ‘the 
obvious attractions of this argument, the House of Lords, 
affirming Falconer J.? and the Court of Appeal,’ held that the 
action had accrued in 1968 so that a writ issued i in 1984 was out 
of time. 

Two interesting points arise out of this decision, though only one 
was judicially considered. One is the question of when the cause of 
action arose, but the other question is what limitation period is 
appropriate, and why. It was accepted without argument that the 
relevant provision was section 2 of the Limitation Act 1980, which 
imposes a time limit of six years in the case of “an action founded 
on tort.” However, the phrase is not defined in the Limitation Act, 
and it is submitted that it does not include an action brought under 
statute. In General Tire and Rubber Co. v. Firestone Tire and 
Rubber Co.* Lord Wilberforce said, obiter, that a patent action is 
an action in tort, but the point has not been decided, and Lord 
Wilberforce did not consider section 8 of the Limitation Act (12- 
year period for actions on a specialty) or section 9 (six-year period 
for actions brought to recover a sum due under any enactment). It 
is submitted that the relevant section is either section 8 or section 
9, and by failing to recognise this the House of Lords has missed 
its first opportunity. The relationship between these two provisions 
is unclear. A statute is sealed, but section 9 restores the six-year 
period in the case of an action to recover a sum recoverable by 
virtue of any statute. It might thus be thought that section 8 was 
limited to deeds and contracts under seal, but there is authority, of 
which Brueton v. Woodward? is the best example, which seeks to 
draw a distinction between an action on the statute (for which the 
12-year period is said to apply) and an action to recover a sum 
due, which is made due by the statute (for which the six-year 
period is said to apply). It is submitted that this distinction is 
misconceived, and that the simpler view mentioned above is the 
correct one. It is regrettable that the House of Lords has failed to 
recognise and resolve the question one way or the other. 


2 7 November 9, 1984, unreported. 
1985] F.S.R. 545. 

1975} 2 All E.R. 173. 

5 [1941] 1 K.B. 680. 
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On the question when the cause of action accrued, the lower 
courts had relied on the decision of the House of Lords in General 
Tire and Rubber Co. v. Firestone Tire and Rubber Co. Ltd. In that 
case an inquiry into damages for a patent infringement required 
the court to decide from what date interest on the damages should 
be awarded under section 3 of the Law Reform (Miscellaneous 
Provisions) Act 1934, the earliest permissible date being “the date 
on which the cause of action arose.” It was held, Lord Salmon 
dissenting, that the court should use its discretion under the 1934 
Act to order that interest should run only from the date on which 
the patent was granted. It was therefore not necessary to decide 
when the cause of action arose, and this may explain the summary 
way in which the Appellate Committee in that case dealt with the 
point. Lord Wilberforce, for the majority, dismissed all. the 
authorities which had been cited to the court: 

“In my opinion these cases do not determine the present. A 
patent right is sui generis; the relation of relevant dates, of 
complete specification to date of grant, is not analogous to 
other dates in other situations, the whole depending purely on 
statutory provision. In my opinion section 13(4) of the Patents 
Act 1949 can only be construed as the respondents contend.”® 


Lord Salmon dissented on the question of discretion under the 
1934 Act, but agreed with his colleagues on the question of when 
the cause of action arose. 

In the House of Lords it was recognised that General Tire was 
not conclusive, but the court chose to follow it. The limitation 
period is six years, whether section 2.or section 9 applies, and it 
is vital to determine when the cause of action accrues. The 
standard test is that of Lord Esher M.R. in Coburn v. Colledge,’ 
namely the existence of “every fact which it would be necessary 
for the plaintiff to prove, if traversed, in order to support his 
right to the judgment of the court.” It is clear that the plaintiff 
could not pass this test before the patent was sealed, as at that 
Stage there is a fatal objection to entering judgment for him: 
under section 13(4) of the Patents Act he is “not entitled to 
institute any proceedings.” To say that a plaintiffs cause of 
action has accrued at a time when it is not and never has been 
possible for him to bring an action offends both logic and 
common sense. Apart from section 13(4) itself, the court relied 
upon sections 22(1) and 65(2) of the Patents Act. Section 22(1) 
forbids the bringing of proceedings in respect of any infringement 
between the filing of the patent application and its publication, 
whilst section 65(2) provides that even where the patent has not 
yet been granted, the plaintiff in a threats action must still show 
either that his acts do not infringe the specification, or that the 


6 [1975] 2 All E.R. 173, 188. 
7 [1897] 1 Q.B. 702 C.A. 
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patent, if granted, would be invalid. The House concluded: “It is 
very difficult to see what effect can be given to the principal 
provisions of- section 13(4) unless they have the meaning 
contended for by the respondents.” This is somewhat puzzling. 
First, it is submitted that section 65(2) is irrelevant—in a threats 
action against a plaintiff whose patent has not yet been granted, 
the threat complained of must be a threat to institute proceedings 
after the patent is sealed; so the section says nothing about the 
position before the patent is sealed. Secondly, section 22(1) 
deals with infringements between filing and publication: it has 
nothing to do with infringements between publication and sealing. 
Indeed, section 13(4) makes it clear that there can be an action 
on infringements between publication and sealing, but that it 
cannot be brought until the patent is sealed. It remains to deal 
with the court’s inability to think of any other construction of 
section 13(4). There is surely no inherent reason why the proviso 
should not be construed as derogating from the existence of the 
rights rather than merely affecting their exercise, and it is 
submitted that common ‘sense requires such a construction. In 
short, between publication and sealing, the applicant has all the, 
rights of a patentee save one—the right to sue for infringement. 
Since he does not have that right, he does not have a cause of 
action for any infringement, and time therefore does not run 
against him for the purposes of the Limitation Act. 

The decision. in this case does no service to the law, and was, 
as the House recognised,. not compelled by precedent. It is the 
more puzzling when one considers its practical effect: even had 
the writ been issued on the day when the patent was sealed, the 
infringement in 1974, 1975 and part of 1976 would have been out 
of time. This can only encourage potential infringers to institute 
vexatious opposition proceedings and to infringe the patent at 
the earliest possible date. In the face of the deplorable reluctance 
of the House of Lords to bring some semblance of sense to this 
area of the law, the case for legislative reform is overwhelming. 


ANDREW MCGEE* 


RACIAL INSULT AND SEXUAL HARASSMENT WITHIN EMPLOYMENT: 
THE POTENTIAL OF THE DISCRIMINATION LAWS PERCEIVED 


RACIAL insult and sexual harassment are both examples of offensive 
behaviour. Are they also examples of unlawful discrimination 
within the Race Relations Act 1976 (“R.R.A.”) and the Sex 
Discrimination Act 1975 (“S.D.A.”)? Two recent appellate court 
decisions, De Souza v. The Automobile Association’, Strathclyde 
Regional Council. v.` Porcelli? help to clarify the law in this area. 
De Souza in particular reveals the potential of the discrimination 
laws. 
* Lecturer in Law, University of Lancaster. 


1 [1986] I.R.L.R. 103, C.A. 
2 [1986] I.R.L.R. 134, Court of Session. 
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The concepts of racial insult and sexual harassment are not 
found in the R.R.A. and S.D.A.° To complain of such behaviour, 
therefore, it is necessary to prove less favourable treatment on 
grounds of race and sex in certain specified fields. Porcelli, an 
S.D.A. case, focuses on the phrase treatment “on the ground of 
her sex.” The Court of Session confirms: that motivation is 
unimportant.’ The question is whether the treatment to which the 
woman was subjected (or the form such treatment took) was 
“because she was a woman.” De Souza is important in highlighting 
the scope of the protection of the R.R.A. (and, therefore, the 
S.D.A. also) in employment, by far the most litigated area under 
the discrimination laws. Specified aspects of employment (such as 
job offers, access to benefits, promotion and dismissal) are 
protected by both statutes. Therefore, where spurned sexual 
interest leads to retaliation by the employer within employment 
(e.g. dismissal) it has been accepted that that constitutes unlawful 
discrimination.’ Both statutes also protect against discrimination in 
which an employee is subjected to “any other detriment.” It has 
been accepted that this concept of “detriment” protects an employee 
who reacts against sexual harassment (or presumably racial insult) 
e.g. by resigning® or seeking a transfer, as in Porcelli. Obviously 
this is important as redress should not depend upon retaliation by 
the employer. However, in De Souza the Court of Appeal went 
further and accepted that “detriment” also includes the effect of 
insult or harassment on the working environment’ even where the 
employee is prepared to work on and put up with the harassment 
or insult. 

In De Souza the woman employee complained that she had 
overheard her manager refer to her as “the wog.” The industrial 
tribunal found that those words had indeed been used: the issue 





3 “Racial harassment” was used by the E.A.T. in Kingston v. British Railways Board 
[1982] I.C.R. 392. In Porcelli the court disapproved of the E.A.T.’s use of “sexual 
harassment,” stating that the relevant behaviour should be judged by the precise wording 
of the statute. The phrases will be used in this note simply for convenience. Rubinstein in 
his excellent article, “The Law of Sexual Harassment at Work” (1983) 12 I.L.J. 1, defines 
such behaviour as “unwanted sexual attention.” 

* See Ministry of Defence v. Jeremiah [1979] I.R.L.R. 436. 

5 In a Manchester I.T. decision, Walsh v. Williams Rutter (Management Holdings) Ltd. 
(unreported but noted in Equality Now, Autumn 1983, p.3) it was held that the dismissal 
of a woman who resisted unwelcome sexual advances breached the $.D.A. In Walsh the 
employer retaliated when the firm’s accountant had been repulsed by the woman 
employee. £350 compensation for injury to feelings was awarded. 

é In terms of the unfair dismissal provisions in the Employment Protection 
(Consolidation) Act 1978 such a resignation would appear to constitute “constructive 
dismissal.” Indeed in Western Excavating (E.E.C.) Ltd. v. Sharp [1978] I.R.L.R. 27 
Lawton L.J. instanced “persistent and unwanted amorous advances by an employer to a 
female member of his staff’ as justifying resignation. The employer would presumably 
have breached the implied duty of mutual trust and confidence. See also Wigan Borough 
Council v. Davies [1979] I.R.L.R. 127 with its implied term that an employer should 
render reasonable support to an employee to ensure that the employee can carry out the 
duties of the job without harassment and disruption by fellow workers.” Why should ' 
such “harassment” not include sexual or racial harassment? 

7 The phrase used by Stephen Sedley Q.C. in the case was “hostile working 
environment.” 
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was whether this offensive remark was capable of constituting 
unlawful racial discrimination (i.e. was it a “detriment”). On the 
facts, the Court of Appeal dismissed Mrs. De Souza’s appeal. 
Although the insulting word had been used, the statute requires 
“treatment” by the employer. Mrs. De Souza could not be said to 
have been “treated” less favourably by the manager unless he 
intended her to overhear the insult or knew or ought reasonably to 
have anticipated that in some other way Mrs. De Souza would 
become aware of it. More importantly, it was held that a racial 
insult is not of itself a “detriment,” even if it causes distress. The 
insult must be placed in the employment context. However, if it 
can be placed in the employment context.then May L.J. (who gave 
the only full judgment) accepted that racial insult may constitute 
unlawful discrimination even without employer retaliation or 
employee reaction. Guidance on detriment within employment was 
given by the Court of Appeal. The wide interpretation of detriment 
as “putting under a disadvantage,” suggested .by Brandon L.J. in 
Ministry of Defence v. Jeremiah, was accepted by, May L.J. The 
test according to May L.J. is whether “by reason of the act or acts 
complained of a reasonable worker would or might take the view 
that he had thereby been disadvantaged [my emphasis] in the 
circumstances in which he had thereafter to work.” The effect on 
the working environment is the key issue and may constitute å 
detriment within the employment field. Indeed it can constitute a 
detriment even if it is not so extreme as to justify resignation, 
provided that the discrimination was such that the reasonable 
employee could justifiably complain about his or her working 
conditions.’ (It must be noted of course that the use of the word 
“wog? was held not to meet this test of “detrimental working 
environment”). Since the R.R.A. is modelled on the S.D.A., this 
definition of “detriment” must also ‘apply to sexual harassment and 
govern when such harassment amounts to unlawful discrimination 
even where the woman continues to be employed and is prepared 
to put up with the harassment. Interestingly, May L.J.’s views in 
De Souza mirror the views contained in the landmark American 
decision on sexual harassment, Bundy v. Jackson,” where the 
District of Columbia Court of Appeal held that a discriminatory 
environment was capable of amounting to sexual harassment. 

In Porcelli two male colleagues of the woman complainant 
launched a compaign to get rid of her. To quote the industrial 
tribunal, the two men pursued a policy of “vindictive unpleasantness” 





8 See note 4 supra. : 

° A useful. case to test the concept of detrimental working environment would, of 
course, be an allegation that “girlie” posters pinned up around the workplace are capable 
of constituting unlawful sex discrimination. 

10 641 F.2d 934. In this classic case of sexual harassment the District Court had made 
an express finding of fact that in the defendant’s agency “the making of improper sexual 
advances to female employees [was] standard operating procedure, a fact of life, a 
normal condition of employment”! 
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for the purpose of making her apply for a transfer. The result was 
that Mrs. Porcelli did transfer after a “singularly unpleasant and 
distressing period of time for her.” Part of the unpleasantness 
involved sexual harassment: suggestive remarks, deliberate unwan- 
ted physical contact. The issue before the Court of Session was 
whether Mrs. Porcelli was discriminated against by her two 
colleagues (and, vicariously, by her employer). It was conceded 
that if she had been discriminated against then she had been 
subjected to a detriment. Although this was a concession, Lord 
Emslie stated it was a concession well made. Again detriment was 
interpreted as “putting under a disadvantage.” Mrs. Porcelli had, 
of course, transferred her job but it is probable that the Court of 
Session would agree with De Souza that detriment can involve the 
effect of insult or harassment on the working environment. The 
employer’s argument in Porcelli focused on the motivation of the 
two men. Their campaign against Mrs. Porcelli was founded upon 
their dislike for her as a colleague, not their interest in her as a 
woman. Indeed the industrial tribunal had found that the two men 
would have treated an equally disliked male colleague just as 
unfavourably as they had treated Mrs. Porcelli. The employer’s 
argument, therefore, was that she had not been treated less 
favourably than a comparable (i.e. disliked) man would have been. 
However the Court of Session rightly concluded that the 
discrimination statutes are concerned with treatment and not with 
the motivation or objective of the person responsible for that 
treatment. Part of the campaign against Mrs. Porcelli involved 
sexual harassment. This aspect of the campaign or unfavourable 
treatment was therefore based on the sex of the victim and would 
not have been used against an equally disliked man. Hypothetical 
“equality of unpleasantness” did not prevent sex-based treatment 
directed against Mrs. Porcelli from being unlawful sex discrimination: 
“on the ground of: her sex” the men had treated her “less 
favourably than ... [they] would treat a man.” Indeed, Lord 
Grieve commented that even if the treatment meted out to the 
comparable man had been infinitely more cruel than that accorded 
to the woman, she could still complain. He stated: “the reason for 
this is that while the treatment accorded to the woman may be less 
cruel than that accorded to the man it may still have been meted 
out to her on the ground of her sex and therefore be ‘less 
favourable in terms [of the statute]’.” Sexual harassment is seen as 
less favourable treatment in itself. 

De Souza and Porcelli are important decisions. They reveal the 
potential of the discrimination laws to combat a “particularly 
degrading and unacceptable form of treatment which it must be 
taken to have been the intention of Parliament to restrain.”!! Now 





1 Per Lord Emslie in Porcelli [1986] I.R.L.R. 134, 137. 


Serr. 1986] NOTES OF CASES 657 


that such behaviour has a popular label’? it may well be that more 
complaints of sexual harassment or racial insult will be made both 
internally and before industrial tribunals.’ Compensation would 
presumably always be awarded in such cases as “injury to feelings” 
will be present. An industrial tribunal might even be prepared to 
recommend action to counter such harassment or insult. Employers 
must also be careful to educate their workforce. They will be 
vicariously liable (as in Porcelli) for the acts of their workers in the 
course of their employment unless they have taken such: steps as 
are “reasonably practicable” to prevent such acts.'* Guidelines and 
express disciplinary offences will have to be formulated so that 
workers are in no doubt as to the serious consequences that will 
ensue should racial insult or sexual harassment be present in the 
workforce. i 


HAZEL CARTY* 


12 See particularly the comments made by Catherine MacKinnon, Sexual Harassment 
of Working Women (1979), “. . . it is not surprising that women would not complain of 
an experience for which there has been no name. Until 1976, lacking a term to express it, 
sexual harassment was literally unspeakable, which made a generalised, shared and social 
definition of it inaccessible. The unnamed should not be mistaken for the non existent” 
(p.127). This excellent analysis of the social and legal problems involved was cited by the 
District of Columbia Court of Appeal in Bundy v. Jackson (see note 10 supra). 

13 A survey published by the Alfred Marks Bureau showed 60% of participating 
employees had received unwelcome sexual attention from people they worked with. 

14 The E.O.C.’s Code of Practice states “all reasonably practical steps-should be taken 
to ensure that a standard of conduct or behaviour is observed which prevents members of 
either sex from being intimidated, harassed or otherwise subjected to unfavourable 
treatment on ground of their sex.” Moreover, trade unions appear to have become 
interested in this area. Thus the N.A.L.G.O. leaflet, “Sexual Harassment is a Trade 
Union Issue,” states (of sexual harassment) “having identified the issue as one of very 
real concern to women members it is up to the branch, where possible, to include it in 
negotiations on equal opportunities policies.” 

* Lecturer in Law, Manchester University. 
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LOOK BACK IN UNGER: A RETROSPECTIVE APPRAISAL 
OF LAW IN MODERN SOCIETY 


Law IN MopeErN Society: TOWARD A CRITICISM OF SOCIAL THEORY. 
By ROBERTO MANGABEIRA UNGER. [New York: Free Press. 
1976. 309 pp., $10.95, paperback. ] 


I 


Ir is now 11 years since Roberto Unger’s first book was published.! 
During this time, his output has spanned the domains of law, psychiatry, 
social theory, and politics. In the writings of many legal theorists, Unger’s 
work (normally referred to with approval, but occasionally meeting 
bewildered dismissal”) more often than not receives nothing more 
prodigious than a comment en passant. Frequently cited, but seldom 
discussed, his first two books suffer from a remarkably diaphanous 
popularity, exacerbated somewhat by the fact that British and American 
legal scholars appear to disagree as to which of these is the most 
important.? Furthermore, to this writer’s knowledge, only one extensive 
study of his work has so far been undertaken.* 

Unger’s first book is a precocious affair,> advancing the thesis that the 
classic social theories of Marx, Durkheim, and Weber were shaped by 
their reliance upon a particular conception of the liberal state and the 
peculiar set of questions that this entailed. Since society has now advanced 
beyond this liberal tradition, Unger argues, the substance and methods of 
social study need to be transformed accordingly.® This thesis is expressed 
with a greater degree of confidence and refinement in Law in Modern 
Society where, under the rubric of “The Predicament of Social Theory” 
(Chap. 1), Unger advances his arguments supporting the need to develop 
beyond the ever-prevalent commentary upon and specialisation within the 
traditions established by the Marx-Durkheim-Weber triptych. Considering 
social theory to be “engaged in a quest for an understanding of the 
different forms that people’s awareness of each other, of nature, and of 
themselves assume in each kind of social life” (p.5), Unger makes a 


1 Roberto M. Unger, Knowledge and Politics (1975). In this article, all page references 
are to Law in Modern Society. 

? As, e.g. in the review of Law in Modern Society by Richards (1976) 44 Fordham Law 
Review 873 at 874 where it is suggested that Unger’s “theoretical abstraction” has the 
virtue of allowing him “to indulge his preference for a style of portentuous grandeur and 
prophetic apostrophe; its vice, however, is the deepest criticism of any theory, emptiness.” 

3 American scholars favour citing Knowledge and Politics, whilst British scholars refer 
more or less exclusively to Law in Modern Society, which was intended as a thematic 
development of its precursor. 

4 Allan C. Hutchinson and Patrick J. Monahan, “The Divine Comedy of Roberto 
Mangabeira Unger” (unpublished manuscript, September 1983) 127 pp. This manuscript 
has been published in a significantly revised form as “The ‘Rights’ Stuff: Roberto Unger 
and Beyond” (1984) 62 Texas Law Review 1477-1539. 

5 Hutchinson and Monahan, in “The Divine Comedy,” supra, note 4, remark that in 
his first book, Unger’s “proposed ideal of human nature was devoid of any content. 
Unger merely prophesised that essential human nature would be revealed through a 
spiral of shared values and community” (p.12). Indeed, Unger actually concludes 
Knowledge and Politics with a plea to God (supra, note 1, p.295). 

6 Knowledge and Politics, supra, note 1, pp.174-175. 
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formidably erudite and eclectic. bid to outstrip what he considers to be the 
parameters established by his classical forebears. It is unfortunate, 
however, that, despite the title of the book and the theme of modernity to 
which it ultimately addresses itself, Unger’s endeavour to move beyond 
the traditions of his theoretical precursors is for the most part grounded in 
a distinctly dubious brand of historiography. Having undertaken no 
historical research of his own, Unger presents a series of observations on 
certain non-contemporary societies which, as exercises in textbook history 
gleaned ‘entirely from the writings of others (with a special debt being 
owed to Max Weber), provide nothing more than yet another layer of 
exegesis laminated on to historical interpretations which are already at 
least twice removed from the original.social realities. 

For Unger, the. deepest root of all historical change “is manifest or 
latent conflict between the view of the ideal and the experience of 
actuality” (p.153). This notion of conflict between the ideal and the actual 
is presented as the thematic, unifying factor linking the various types of 
society which he examines. The obvious generality of this theme, however, 
leads Unger to present his observations in terms of an abstract historical 
continuity which, though offered in a socio-theoretical context, results in a 
neglect of the more specific levels of analysis emphasising discontinuity 
and difference which historians consider to be indispensible to their 
discipline.’ 

Unger not only generalises. He does soir a distinctly Weberian fashion. 8 
Although claiming to reject Weber’s scheme of interpretive understanding, 
based upon the formulation of pure ideal types corresponding, to different , 
forms of social action, Unger’s analyses are similarly premissed upon a 
theoretical conception of “the type” (p.259). His reliance upon ideal- 
typical reasoning becomes clear, for instance, when he contends that 
“[]aw seems a peculiarly fruitful subject of inquiry, for the effort to 
understand its significance takes us straight to the heart of each of the 
major unsolved puzzles of social theory” (p.44). This idea of passage 
through law to the major problems of social theory is one which Unger, to 
his credit, proposes and supports ‘with admirable consistency throughout 
the book. The difficulty with his position, however, is that he simply 
typecasts law as a phenomenon comprised of hypostatised, objective 
relations which reflect not so much detailed empirical experience as the 
models of society which are constricted to fit the contours of his 
programme for social theory. Poulantzas comments that the problem with 
the legal theories of Weber, Gurvitch and Ehrlich, amongst others, is: that 
“the legal types which they establish and adapt in correspondence with 
economic or social types never successfully capture the specificity of the 
legal universe.”° This criticism is equally applicable to Unger’s position. 

Unger’s typecasting of. law becomes particularly obvious in chapter two, 
wherein he distinguishes three “major sorts.of law” (p.47): customary- 
interactional, bureaucratic, and law as legal order. Customary-interactional ' 





7 On the notion of discontinuity in historical analysis, see Michel Foucault, The 
Archeology of Knowledge (Eng. tr. A. M. Sheridan Smith, 1972), pp.8-9. 

8 In his review of Law in Modern Society, (1977-1978) 12 Law and Socieiy, Review 
145-149 at 147 note 1, 148 note 2, Talcott Parsons, Weber’s principal expositor in the 
United States, remarked, on the fact that not only does Unger fail to acknowledge in 
footnotes or elsewhere the extent of his indebtedness to the writings of Weber, but also 
that not once in the book does he explicitly refer to Weber’s writings on law. 

9 Nicos Ar. Poulantzas, Nature des choses et droit: Essai sur la dialectique du fait et de 
la valeur (1965), p.252. 


660 THE MODERN LAW REVIEW [Vol. 49 


law is law in its broadest sense, existing as unarticulated reciprocal 
expectations present within the community, comprised both of factual 
regularity of behaviour and the sense of personal compulsion that one 
identify with and engage in established forms of conduct, so as to uphold 
“the idea of a right order in society and in the world at large” (p.49). 
Although Unger uses the words custom and interaction synonymously, he 
appears to suggest, quite logically, that custom evolves from interaction. 
However, though acknowledging that there is a broader sense in which all 
law is interactional (p.273, note 3), he is never really clear as to what 
interactional law is in its narrower sense. His own reasoning implies that 
social interaction is intrinsically ordered before custom ever appears on 
the scene, which not only amounts to a suggestion that interactional law 
exists as a form of natural order, but also raises the unanswered problem 
as to why, given this immanent interactional order, custom—consisting of 
“tacit standards of right that are actual patterns of conduct” (p.251)—need 
ever evolve in any society as a nonpositive form of normative order. 
Unger simply limits himself to the straightforward observation that custom 
“can be found in every form of social life,” although conceding that “there 
are situations in which its dominion is almost exclusive” (p.50). 
Furthermore, as if oblivious to the vast abundance of anthropological 
literature on custom, he cites a miscellaneous selection of materials bearing 
limited relevance to this subject, which suggests that his view of custom is 
borne out of vague ideas rather than specific research. 

' The second, bureaucratic-regulatory, concept of law identified by Unger 
consists of that which is actually set down as law in connection with some 
system of government. In this way, it is both public and positive, not only 
being immanent to the social order, but furthermore having been formally 
“posited” as such. The appearance of bureaucratic law, Unger argues, 
occurs only where the division between state and society has been 
established, so that certain standards of conduct acquire “the form of 
explicit prescriptions, prohibitions, or permissions, addressed to more or 
less general categories of persons and acts” (p.51). Unger adds to this the 
proviso that even in a society regulated by bureaucratic law, certain areas 
of social existence will continue to be influenced principally by customary 
standards, although he omits to mention that in many of these instances 
such standards may exist in contravention of other criteria established by 
bureaucratic law. 

The third form of law which Unger identifies is law as legal, order, 
“committed to being general and explicitly autonomous as well as public 
and positive” (p.52). Following (though not explicitly crediting) Weber, he 
argues that its autonomy emerges from its being based upon a system of 
tules dependent, for their implementation and application, upon an 
institutional framework which is separate from any other (non-legal) state 
machinery, and which, furthermore, remains the sole province of “a legal 
profession with its own relatively unique outlook, interests, and ideals” 
(p.54). But even though Unger uses the term “legal profession” in an 
extremely broad fashion, to suggest that there is “a system of specialized 
legal institutions” which maintain the “distinction between politics or 
administration, on the one side, and adjudication, on the other” (loc. cit.) 
is simply too crude a demarcation, even at a theoretical level, since it 
overlooks the fact that those professionals within the specialised legal 
institutions, engaging in the process of law-enforcement, may at times 
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operate or certainly appear to operate with social, political, or other non- 
legal issues in mind. Legal order, Unger states, is further committed to the 
goal of generality in legislation, as a means of establishing “the formal 
equality of the citizens,” and protecting them from “the arbitrary tutelage 
of government.” This generality of the legal order can only be secured 
through the autonomy of the legal order: “Administration must be’ 
separated from legislation to ensure generality; adjudication ‘must be 
distinguished from administration to safeguard uniformity. These two 
contrasts represent the core of the rule of law ideal” (loc. cit.). Therefore, 
“liJn societies with a heavy commitment to the rule of law,” Unger 
contends, “people often act on the belief that the legal system does 
possess a relative generality and autonomy” (p.56). 

Unger’s notion of the rule of law, despite being partially derived from 
Dicey’s (see below), seems to be based principally upon the American 
administrative law distinction between administration and adjudication. 
Indeed, on numerous occasions he presents the American constitutional 
framework as if it were a suitable estimation of Western legal systems in 
general. In his article ‘on critical legal studies for instance, elaborating 
upon what he terms “superliberalism,”!° Unger states “with deliberate 
vagueness” that “[t]he constitution establishes a procedure for conflict over 
the uses of governmental power that prevents any one segment of society 
from bringing first the state and then social life itself permanently under 
the heel of its own interests and ‘opinions.”!! This vagueness is more 
contextual than descriptive, since he assumes that his notion of the 
constitution is one of a number of “implicit models” which can be 
straightforwardly equated with the major features of all contemporary 
Western legal systems. The same lack .of specificity pervades Law in 
Modern Society. In suggesting that his concept of legal order applies in 
general to societies with a heavy commitment to the rule of law, Unger 
assumes that his readers will naturally be familiar with what the rule of 
law, especially in its Diceyan sense, actually is. But he appears to be 
oblivious to the fact that those with experience of English law might well 
ask whether, in this country, the rule of law ever actually was. ` 

Ostensibly at least, there appears to be a response to the above criticism 
in that Unger refers to the rule of law simply as an “ideal” (Joc. cit.). The 
fact remains, nevertheless, that his legal order model could have been 
portrayed from an entirely different albeit equally persuasive perspective, 
whereby generality and autonomy appear as part of a pervasive state 
machinery serving to foster and consolidate structured power relationships. 
Although he concedes that “the state” may in a sense “be determined 
largely by power relationships among groups in the society” (p.60) in such 
a way,as to favour particular group interests whilst maintaining the guise 
of neutrality, he fails to recognise that this in itself reveals that to typecast 
the legal order in terms of generality and autonomy is to abstract it from 
reality to such a degree that it becomes possible to attach to it meanings 
which are thoroughly antithetical to those which he attributes to it himself. 

Unger contends that throughout history there have been certain groups 
within particular: societies ne have had little or no reason to support the 


10 Roberto M. Unger, “The Critical Legal Studies Movement” (1983) 96 Harvard Law 
Review 563-675, 602. Unger’s concept of “superliberalism” seems hardly different from 
what, in Law in Modern Society, he terms “postliberalism” (see infra). 

11 -Ibid. p.605. 

12 Ibid. p.572. 
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rule of law. One such group was the merchant class of the third estate, 
who were able to establish their own informal commercial controls which, 
as compared with formally enacted and applied rules, were more responsive 
to the needs of trade. Another such group was “the aristocracy” who, like 
‘the privileged merchant class of the third estate, “may have preferred to 
Maintain their unwritten constitution rather than to come under a legal 
order that undermined the differences between their privileges and the 
entitlements of other ranks” (p.75). Unger concludes from this that group 
pluralism is not in itself sufficient to explain or justify the emergence of 
bureaucratic law.: He does argue, however, that the aristocratic and 
merchant classes needed to “institutionalize the rule of law” (p.74) so as 
to safeguard their otherwise precarious positions of dominance within 
society. In this way, “the legal order was born” (p.76). Unger’s failure to 
place any emphasis upon the role of the church in this context seems to be 
a rather conspicuous omission, as does his failure to make any distinctions 
between the legal systems to which he intends his generalised historical 
descriptions to apply. After all, he admits that his notion of the rule of 
law embraces only two of the three elements which Dicey attributed to it. 
The third element of the Diceyan rule of law concept, that rights are not 
based upon general principles but on the actual decisions of courts, was 
considered by Dicey himself to be peculiar to English law. Unger 
acknowledges this (pp.273-274, note 11), but nevertheless simply contends 
that at the basis of modern Western law there can be discovered a general 
attempt to institutionalise the rule of law. He thus treats the rule of law as 
a strictly homogeneous concept, ignoring the various profiles which it can 
acquire within different legal systems. 
A further condition for the emergence of a legal order, Unger argues, is 
a belief in what he loosely terms “natural law.” Adopting the notion of 
“transcendent religiosity,” that is, “the belief that the world was created 
by a personal God according to His designs” (p.77), he suggests that there 
is “a close connection between such a religiosity and the beliefs or 
institutions that sustain a legal system” (p.78). Within such a system, 
“divine precepts preexist any act of human will” so that human positive 
law merely “makes the abstract dictates of the higher law concrete or 
adapts them to the peculiar conditions of each society”. (p.79). This 
conception of law is commonly associated with the Romano-Germanic 
juristic tradition, resting as it does upon a peculiar type of codification of 
laws which are seen to assume a profile “above” society, as if “read off” 
from an eternal order established by God. It is too much of a reduction, 
however, to assume that this particular legal framework can simply be 
adapted so as to accommodate a much more general legal model which is 
supposed to be straightforwardly equateable to the peculiar conditions of 
each modern European society. 
` As distinct from the modern European legal orders, Unger identifies 
other societies in which group pluralism and a transcendent view of the 
world did not coalesce so as to produce an equivalent of the modern rule 
of law model. Irrespective of the texts which he cites as his secondary 
sources (p.276, note 33), it should be noted that this entire “comparative 
analysis” (p.86 et seq.) bears such a remarkable affinity to certain themes 
pursued in Weber’s works on ancient China, Judaism, and Hinduism and 
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Buddhism,"3 that it would be far from extreme to suggest that Unger 
basically derives his own observations from this author’s research—paying 
scant attention, in-the process, to the vast array of literature on these 
subjects that has appeared since. ; 

The first civilisation which Unger addresses in this context is that of 
ancient China. Contrasting what he calls the feudal and transformative 
periods in Chinese history, Unger claims that China “remained alien to 
the rule of law ideal and contented itself with bureaucratic law” (p.87). In 
this context, he places particular emphasis upon the manner in which 
Chinese religiosity evolved: God was designated both as the personified 
spirit of heaven, and impersonally as heaven itself—the former conception 
of the deity gradually supplanting the latter so as to deny “the distinction 
between God and the world.” Consequently, “the cosmos” came to be 
perceived “as an expanded version of the social order,” and God, in turn, 
became “the supreme warlord and eventually the lawgiver” (pp.91-92). In 
offering this “typical” (p.91) view of Chinese religiosity, Unger is merely 
presenting a set of assumptions—assumptions, moreover, which can be 
contested with conflicting albeit equally plausible interpretations. One 
could argue, for instance, that it is equally “typical” for the impersonalisation 
of the deity to result in a widening or a consolidation rather than a denial 
of the distinction between God and the world. More importantly, Unger 
may be criticised for presenting his sinological sketch in terms of occidental 
concepts. In his discussion of Chinese~feudal society, for instance, he 
makes no attempt whatsoever to justify his use of the term “feudal,” even 
though he concedes that “the implied analogy with European feudalism is 
in many respects inaccurate” (p.88). Likewise, his comparison of Chinese 
and Western legal concepts entails too straight-forward an equation, . 
neglecting entirely the view commonly shared by sinologists that the basic 
philosophical premises of Western thought belong to a fundamentally 
different tradition than their Chinese equivalents.™* 

The most striking feature of the normative order in feudal China, Unger 
states, “seems to have been its almost exclusive commitment to custom” 
(p.93). This he identifies in the form of the li—standards of ‘conduct 
applied to individuals in accordance with their position in the social 
hierarchy. As “customary forms of behaviour intrinsic to particular social 
situations and positions” (Joc. cit.), the li “were particularistic or concrete, 
rather than universalistic or abstract standards of conduct;. they were 
addressed to highly concrete situations and categories of persons” (p.94). 
Moreover, “the /i were not positive rules; indeed, in a sense they were not 
rules at all” (Joc. cit.). But if, as Unger suggests, the li did constitute 
customary forms of behaviour intrinsic to particular social: situations and 
positions, existing independently from human will, then it remains to be 
explained why, and indeed how, since they were not formulated ‘as such; 
the li were “addressed” to concrete situations and categories of persons, 
given that it is those very situations and persons within which the li were 
supposed to be naturally and firmly embedded anyway. This reveals yet 


133 Max ‘Weber, The Religion of China: Confucianism and Taoism (Eng. tr. H. Gerth, 
1958); Ancient Judaism (Eng. tr. H. Gerth and D. Martindale, 1948); The Religion of 
India: The Sociology of Hinduism and Buddhism (Eng. tr. H. Gerth and D. Martindale, 
1958). Compare, for instance, Unger’s discussion of the Torah in Law in Modern Society 
(p.111) with Weber’s remarks on the same idea Ancient Judaism (pp.178, 304). - 

; 14 On this, cf. Jacques J. Maquet, “Le relativisme culturel” (1958) 22 Présence 

-Africaine (n.s.) 5-73; (1958-1959) 23 Présence Africaine (n.s.) 59-68, Part II at p.59. 
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again Unger’s failure to explain coherently what he actually means by 
custom. 

The principal reason why Chinese society never developed a European 
legal style, Unger contends, lay in its failure to produce an equivalent of 
the merchant class of the third estate, capable of asserting its own interests 
through its own legal controls. Another reason was that, in response to 
the increasing political centralisation of her neighbours, China underwent 
a period of transformation, moving away from feudalism toward an 
“internal centralisation of power” (p.97). During this period, China 
developed the fa—a form of bureaucratic law without any European 
equivalent. The fa were simultaneously positive and public: positive in that 
they constituted rules, usually in transcript; public in that they “were made 
by government alone” (p.103). Exactly the same observation could be 
made, however, with regard to the decrees and statutes of the European 
Stdndestaaten. As compared with the Western legal model, nevertheless, 
whereby generality, like autonomy, was viewed as a means of ensuring 
justice and securing social welfare, the Chinese sovereign used the 
generality of the fa both as a means of keeping his subjects and his 
functionaries in line, “and to deprive any social groups outside government 
of privileges that might enable them to resist state policy.” Hence, the 
Chinese legal system never acquired the distinction between administration 
and adjudication which “was the cornerstone of European legal theory and 
led to the rule of law or Rechtsstaat idea” (p.104). 

During this period of transformation, doctrinal conflict existed for the 
most part in the form of the struggle between Confucianists and Legalists. 
Whereas “the Confucianists advocated a return to proprieties of custom,” 
Unger asserts, “the Legalists were committed to the expansion of 
bureaucracy and to coercively enforced bureaucratic law” (p.106). Since 
the Confucianists “trusted in a natural order of society” (p.107), they saw 
little need for positive or public rules, preferring instead the idea of 
government by customary law. In comparison, the Legalists’ conception of 
human nature as essentially selfish required that people must be kept in 
line by external, coercively imposed constraints. If anything, Unger seems 
to overstress the significance of Legalist philosophy in this context,)5 whilst 
simultaneously playing down his general contention that both the 
Confucianist and Legalist tendencies “were incompatible with a rule of law 
doctrine” (p.109) in what he considers to be the modern Western sense. 
His failure to pursue this argument is perhaps attributable to the fact that 
the possible similarities between Legalist doctrine and aspects of Hobbesian 
political theory, as well as Machiavelli’s views on the state, would, if 
explored in depth, reveal rather too many inconsistencies for comfort in 
the ostensibly neat contrast between the “typical kind of law” (p.89}— 
exemplified initially by the li and eventually by the fa—which Unger 
attributes to the feudal and transformative periods in Chinese history, and 
the rule of law model which he associates with the West. 





15 Consider, for instance, René David and John E. C. Brierley, Major Legal Systems 
in the World Today: An Introduction to the Comparative Study of Law (2nd ed., 1978), 
p.482: “These [legalist] theories have remained however completely foreign to the 
Chinese mentality in general. They were too radical a departure from accepted thinking, 
and the legalists had only a passing success. They did not gain any general acceptance for 
the notion of permanent rules and the concept of sovereign law in China.” More 
generally, see also Jean Escarra, Le droit chinois: Conception et évolution, Institutions 
législatives et judiciaires, Science et enseignement (1936), pp.55-57. 
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Clearly inspired by Weber’s writings on religion,!© Unger turns his 
attention next to the sacred laws of ancient India, Islam, and Israel, 
suggesting that, since all three “were -believed to have a suprahuman 
authority, as the will of a personal God or as the reflection of an 
impersonal order” (p.110), the power relationships within these systems 
were “sufficiently well defined and stable to be self-legitimating”; so that 
“there was no need to devise a system that seemed to accommodate the 
divergent interests and ideals of many social groups and to guarantee the 
impersonality of power.” Consequently, “little pressure existed to embrace 
a rule of law ideal” and therefore, in contrast to the Western legal model, 
“the sacred law systems of ancient India, Islam, and Israel all fell short of 
becoming legal orders” (p.120). The Graeco-Roman legal systems, Unger 
contends, also fell short of becoming Western-style legal orders. Although 
in these societies the displacement of aristocratic oligarchy through 
provincial tyranny fostered “a strong degree of group pluralism and group 
conflict” whereby tyrants found allies among the peasants and tradesmen 
to whom they lent their support, an authentic liberalism failed to emerge 
due to “the continuing prominence of slavery” and’ “the use of the 
privileges of citizenship to exclude large numbers of foreigners” (p.123). 
The shared ideals and interests of this citizenship not only restricted the 
potential for social conflict, but also reinforced the overall hierarchic order 
so that “an ideal of formal equality, and together with it a commitment to 
generality and autonomy in law, could not fully develop” (p.124). “The 
level of group pluralism and group conflict achieved,” therefore, “was 
never quite sufficient to transform the society into a liberal one” (p.126). 

The ideal-typical observations on law and the forms of society outlinéd 
above are presented by Unger in such a highly overgeneralised form that 
the reader is left with the impression that he basically strives towards 
producing an ambitious albeit ultimately implausible syncretic model, 
whereby different legal systems are identified in relation to each other by 
their capacity or lack of capacity to accommodate ‘the rule of law ideal. 
Too many strands of thought are superficially reconciled and differentiated 
_ within the space of one chapter. What results is obfuscation rather than 

illumination. It is perhaps not surprising, therefore, that chapter two is 
concluded in a characteristically vague fashion. According to Unger, in 
societies with legal systems resembling the bureaucratic law model, 
“(plower is justified by religion, but this religious authority is tested by 
government’s success in guaranteeing public order and material prosperity” 
(p.127). But “power” is not a simple, monolithic concept, and although 
some forms of power may be justified by religion, others may not. Unger’s 
statement thus intimates a general observation which hardly serves to 
enlighten. ` K 

In liberal society, Unger argues, successful government requires that 
“the legal order be seen as somehow neutral or capable of accommodating 
antagonistic interests” (p.129). Whether such supposed neutrality or 
accommodation of interests is nothing more than a “pressure-valve,” 
preventing the upsurge of any concerted attempt radically to change the 
overall established social order, is of no concern to Unger. He endeavours 
instead to illustrate that within liberal society, and its accompanying (rule 





16 On which, for a general overview, see Anthony T. Kronman, Max Weber (1983), 
Chap. VII; and also, more specifically, see Max Weber, The Religion of India, supra, 
note 13, pp.329-343. 
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of law-type) legal order, “every choice among different interpretations of 
the rules, different laws, or different procedures for lawmaking necessarily 
sacrifices some interests to others” (loc. cit.). Dworkin considers this 
sacrificing of interests as being crucial to his notion of rights.” Unger’s 
analysis, however, is not strictly confined within a framework of rights, but 
instead attends to a “theoretical problem of social order” in which “there 
is always the chance that the advantages to be gained by any given party 
im disobeying or subverting the legal order itself outweighs the risks of 
loss.” Hence it is “from a moral and political situation” that this theoretical 
problem arises—a problem, moreover, which “can be resolved only by 
changing the situation” (loc. cit.). It is this “changing of the situation” 
which Unger loosely pursues in different contexts throughout the second 
half of the book. 


II 


Throughout periods in history when society and nature were seen to 
reflect a self-subsisting divine order, interpersonal relationships were 
conceived as fixed within the parameters of human existence which this 
eternal order permitted. Such a viewpoint, Unger contends, prevented 
individuals from attempting radically to redefine or alter their general 
perception of the social world, since the world itself, including its inherent 
social order, was regarded as having been created ab initio by an absolute 
creator. The world was thus believed to exhibit a “cosmic order” 
manifested within a network of interpersonal relationships which, given 
their “absolute” source, “would override and suppress independent 
individuality” (p.130). 

Only within a comparatively recent compass of history, Unger argues, 
did a more reflective form of consciousness evolve, whereby society came 
to be distinguished from nature. This produced a worldview which not 
only conceived societies in themselves in terms of their comparative 
progress and decline (as compared with the previous idea of the subject’s 
personal estrangement from or harmony within the natural order of each 
society), but which also resulted in the realisation that social order and 
hierarchy were basically contingent structures, unsupported by any notion 
of a “natural order.” ; 

This meant that “the exercise of power had to be justified in new and 
more explicit ways” (p.131). But exactly whose will was to replace nature 
as the source of social order? Unger argues that “the source had to be the 
will of the rulers, of the particular social groups in control of the agencies 
of government” (loc. cit.). There thus emerged an imposed order, 
maintained by bureaucratic law. Unger further stresses that even though 
many aspects of social existence continue in this context to be governed by 
customary patterns of conduct, unhampered by even the most relentless 
bureaucratic machinery, “the imposition of an order whose sole basis is 
the will of the ruler or of the ruling groups may ultimately subvert both 
social organisation and personality. It undermines the former by destroying 
the opportunities for the justification of power. It attacks the latter by 
depriving people of any firm sense of how they fit into the world around 
them” (p.132). This viewpoint, which bears a certain affinity to the 





" Cf., for instance, his discussion of Hercules the superhuman judge in Ronald 
Dworkin, Taking Rights Seriously (2nd impression, 1978), pp.105-130 esp. at p.107. 
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Existenzphilosophie of writers such as Karl Jaspers,” lies at the foundation 
of what Unger terms “the problem of modernity” (p.134). In eliciting this 
problem, Unger begins by contrasting three different forms of social life, 
tribal, liberal, and aristocratic, with reference to how each type deals with 
three basic problems of human association. The first problem of association 
which he addresses, in the peculiar context of tribal society, concerns the 
distinction between insider and stranger. “If every individual belongs to a 
multiplicity of specialised groups,” Unger argues, “he-is likely to encounter 
persons who are insiders in one context and yet strangers in another 
setting” (pp.140-141). None the less, even though the distinction between 
insider and stranger is never likely to be absolute, “in tribal societies very 
different standards of behaviour are imposed on relations among insiders 
and on those between insiders and strangers” (p.141). Clearly inspired by 
Tönnies? Gemeinschaft and Gesellschaft dichotomy (p.286, note 5) and by 
‘Durkheim’s observations on collectivism,. individualism, and social 
solidarity, Unger contends that this can be explained by reference to the 
presence in tribal societies of what he calls “[c]ommunal solidarity”: that 
is, “the sense of having a view of the world and of the good in which 
others participate, a view whose hold over the group is so strong that it 
need never be spelled out. Communal solidarity is precisely the condition 
of extensive, coherent, concrete,.and intense moral communion identified 
earlier as a foundation of custom” (pp.142-143). 

Leaving aside the criticisms raised earlier concerning Unger’s notion of 
custom, his above remarks grossly overestimate the degree of solidarity 
which could ever exist at the core of tribal community.” Though 
acknowledging that conflict and enmity constitute identifiable phenomena 
at the level of inter-tribal relations, his construction of the insider model— 
based upon the assumption that there is a “communal bond” amongst all 
members of a particular tribe, which emanates both from the “natural 
fact” of communalism and from “a sharing of common beliefs or ideals” 
(p.142)—results in ‘a complete failure to acknowledge that’ similar 
antagonisms can emerge within particular tribal groups, given that- such 
groups will always be comprised of individuals differing in intelligence, 
assertiveness, temperament,’ and aggression.” Unger’s model of tribal 
society, encompassing the crude distinction between insider and stranger, 
amounts to yet another ideal-type which bears little resemblance to the 
detailed complexities of.social life and human behaviour. ; 

- The second model of association which Unger identifies is that which he 
terms the association of interests, founded upon the assumption that 





18 Cf. Karl Jaspers, Philosophy, 3 vols. (Eng. tr. of 2nd‘ed. E..B. Ashton, 1969-1971), 
vol. 3, pp.163-168 esp. at p.166. : 

19 Cf., e.g. Emile Durkheim, Leçons de sociologie: Physique des moeurs et du droit 
(1950) pp.68-78. It may be observed, furthermore, that at the heart of Unger’s overall 
analysis is the Durkheimian assumption that “[s]ince law reproduces the main forms of 
social solidarity, we have only to classify the different- kinds of law to discover the 
different kinds of social solidarity which correspond to them.” Cf. Emile Durkheim, De 
la Division du travail social (10th ed., 1978), p.32; and see also Law in Modern Society, 
p-272, note 29. - ' 

9 Cf. Simon Roberts, Order and Dispute: An Introduction to Legal Anthropology 
(1979), pp.33-34: “whatever the shared assumptions against which everyday life in a 
particular society may go on, we shouid not start out with the idea that peace and 
harmony necessarily represent a ‘natural’ state of things, disrupted only by occasional, 
pathological instances of trouble.” f 

21 Cf. Leopold Pospisil, “The Attributes of Law” in P. Bohannan (ed.), Law and 
Warfare: Studies in the Anthropology of Conflict (1967), pp.25—41 esp. at p.29. $ 
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individuals within liberal society “will abide by relatively stable standards 
of interaction because they believe it to be to their mutual advantage to 
do so rather than because they participate in an identical vision of the 
truth and the good” (pp.144~-145). “To gain a deeper understanding of 
how the association of interests works,” Unger suggests, “one must inquire 
into the conception of personality and into the psychological experience 
bound up with this form of social life” (p.145). Only in his more recent 
work has Unger undertaken such an inquiry.” In Law in Modern Society, 
however, he merely asserts, first, that individuals, belonging as they do to 
various specialised groups within liberal society, conceive themselves by 
reference to their roles within these groups, and, secondly, that “each 
individual’s supreme interest in the image of self becomes the linchpin of 
social order; he is led, indeed forced, by that interest to keep the savage. 
passions at bay” (p.146). Such sketchy opinions hardly constitute a 
developed “conception of personality.” The main criticism to be directed 
against his concept of the association of interests, however, is not so much 
its being based upon inchoate propositions as the fact that it is depicted as 
the evolutionary progression onwards from his fundamentally misconceived 
view of tribal society. Through communal solidarity, Unger contends, 
tribalism evinces “a highly concrete ideal implicit in reality” (p.147). But 
under the interest-association of liberalism, this link between the ideal and 
the actual assumes a radically different profile, due to the apparent schism 
between aspiration towards and fulfilment of material interests, and one’s 
perception of abstract ideals. What Unger fails to explain is why, on the 
one hand, interest-association cannot, if only to a lesser extent, emerge 
within tribal society, and why, on the other, the insider/stranger distinction 
cannot continue to prevail throughout certain facets of social life within 
liberalism. It is surely wrong to suggest that either form of association is 
exclusive to the respective typés of society to which Unger attributes 
them, and yet this is exactly what his analysis implies. His distinction 
between the insider/stranger divide of tribalism and the association of 
interests within liberalism is inordinately generalised so as superficially to 
support his portrayal of the putative change in the relationship between 
ideal and actuality. If one accepts, however, that both these forms of 
association can be present simultaneously in each type of society, then 
Unger’s view of the changing relationship between the ideal and the actual 
requires radical redefinition. 

Along with the tribal and liberal forms of society, Unger also outlines a 
third, “aristocratic” form of society, which yet again harks back to the 
European Stdndestaat model. In this form of society individuals conceived 
themselves with regard to their position within a hierarchical social order 
maintained not by communal solidarity or interest association, but by 
honour. Within such a society, honour “is the recognition by others that 
one excels in the virtues peculiarly suited to one’s rank in view of the 
entitlements and obligations that attend it” (p.150). Honour therefore 
ensured that the aristocratic order remained as “a single stable hierarchy,” 
and that the highest stratum of this hierarchy, the aristocracy, were able to 
—— eee ee 


2 Cf. Roberto M. Unger, “A Program for Late Twentieth-Century Psychiatry” (1982) 
139 The American Journal of Psychiatry 155-164, 159-160; reprinted in R. M. Unger, 
Passion: An Essay on Personality (1984), pp.274-300 at pp-287-289. See also his “The . 
Critical Legal Studies Movement,” supra, note 10, p.584. 

2 For Unger'’s more recent reflections on this issue, cf. Passion, supra, note 22, 
passim. 
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play “a uniquely important part in determining the character of the entire 
society” (Joc. cit.). The non-aristocratic estates, though endeavouring both 
to serve and to emulate the nobility, were never able to attain their own 
unified consciousness as a sub-group, since any attempt by them to 
overthrow the aristocracy would have transformed the character of social 
life in such a way as to eradicate any collective identity which may have 
existed among sections of these non-aristocratic ranks already. ` 

In tribal, liberal, and aristocratic societies—indeed “in any society that 
can be characterized as human’—Unger argues, “there is always a 
potential rift between ideal and actuality” (p.154). By “ideal” Unger here 
means the private, visualised ideals of the individual (p.170), as opposed 
to any “collective,” projected ideals of a particular society. Within liberal 
.society, since “ideals are opposed to actuality,” it is necessary to question 
first “how persons with conflicting views of the good and of reality can live 
at peace with each other and with themselves” (p.167) and, secondly, how 
society legitimates itself in the eyes of its members. If society could not 
exercise such self-legitimation, social.order would be arbitrary, unable to 
ensure the stability of the social practices undertaken by the individuals 
who embody it. Each person would constantly fear the invasion of the 
uncertain: Unger suggests that “[u]niversalism, interest association, and 
the estrangement of ideals from actuality have two major effects on 
consensus. They endanger the possibility of extensive, coherent, concrete, 
and intense agreement about the rightness or goodness of social 
arrangements. More importantly, they undermine the willingness to accept 
the fact of agreement as a sign that one has discovered the ‘good or the 
right” (loc. cit.). Those familiar with the work of Habermas will perceive 
in this an implicit critique of universal pragmatics: how is one able to 
produce ‘the framework for intersubjective mutuality of understanding” 
arrived at through discussion free from domination,” these being the 
‘conditions necessary to communicative competence in a rational society, if 
the contradictory elements inherent within the social order prevent the 
establishment of, or even the anticipation of the existence of these 
conditions in the first place? In other respects, Unger’s work bears certain 
affinities to that of Habermas, although discussion of these is forestalled 
for the moment. 

For Unger, the human species is intrinsically’ good. But it is the 
frustrating tendency of liberal society, he argues, “to destroy the 
foundations of the idea that what ought to be somehow inheres ‘in what is” 
so that individuals—confronted with the ever-loosening ties of the 
community, and preoccupied with advancing their own personal interests 
rather than acknowledging’ the conceivability of a form of normative 
conduct which could be equally beneficial to all members of society—are 
denied the realisation of “their intrinsic goodness” (p.169). Furthermore, 
since ideals are personal to each individual’s conscience,-any notion of 
consensus that persists within liberal society will appear to be groundless, 
due to the fact that such solipsistic ideals cannot be evaluated in the 
absence of any independent, universal standard. 

Liberal society also exhibits an open and partial rank order which, since 
accompanied by this unfounded notion of consensus, “creates the possibility 


* Cf. Sirgen Habermas, Communication and the Evolution of Society (Eng. tr. 
T. McCarthy, 1979), Chap. I, esp. pp.2-4. 

235 Cf. Jürgen Habermas, "Toward a Rational Society: Student Protest, Science, and 
Politics (Eng. tr. J. J. Shapiro, 1971), p.10. ; 
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of a widening gap between the existence: and the felt legitimacy of 
hierarchy” (p.171). In consequence, “[e]very conventional criterion for the 
allocation of social advantages falls under the suspicion that it, too, is 
arbitrary” (p.172); and since most individuals are likely to feel estranged 
from this hierarchical order due to what appears to them to be their 
arbitrary status within it, “a vicious (or liberating) circle of demoralisation 
of existing -social arrangements starts on its way” (pp.173-174). The 
addition of “liberating” in parenthesis here signifies Unger’s anticipation of 
the social change that transforms liberalism into what he terms 
“postliberalism” (see below). What Unger does not allow for at this stage, 
however, is the fact ‘that individual estrangement from the hierarchical 
system may well be suppressed by a widespread “false consciousness”—a 
phenomenon which he identifies quite clearly later on in the book. Indeed 
at an earlier stage in the book, charting the emergence of the bureaucratic 
law model which he considers to be endemic to liberal society (p.69), 
Unger suggests that insofar as the rules inherent to a society’s normative 
order palpably infiuence social practices, “people may come to view these 
practices as artifacts of human will” (p.59). This, properly construed, 
amounts to an implication that individuals encountering bureaucratic law 
within liberalism may, through false consciousness, form a distorted view 
of its reflection of the wider social structure. Unger thus regards the 
subjects of liberal society as being reflective and enlightened in their 
understanding of the social order in one context, and yet suddenly 
dispossessed of these faculties in another. He argues, furthermore, that “it 
does not necessarily follow that because people reject the legitimacy of the 
hierarchic system they will be able to overthrow it or even to discover 
something to replace it” (p.175), thereby inferring that individuals within 
liberal society generally do reject the apparent legitimacy of the hierarchical 
order. Following his own observations, however, one would assume that 
individuals concerned with self-advancement through interest-association 
are more likely to attempt to “use” or “scale” the social hierarchy which 
confronts them, rather than try to reject it. Such a confused and 
contradictory presentation of these aspects of liberalism does little to 
inspire confidence in the accuracy of Unger’s overall model. 

As a means of avoiding or at least diminishing “enslavement to each 
other in the rank order,” Unger contends, individuals within liberal society 
achieve partial consolidation through the establishment of “the power of 
government, upon a basis that overcomes the arbitrariness of ordinary 
social hierarchies.” This is exhibited most potently in “the striving toward 
the rule of law” (p.176). Whereas earlier Unger characterised the rule of 

_law by its commitment to generality and autonomy, at this stage he 
presents it in terms of a twofold distinction. In a loose sense, he argues, 
the rule of law requires that governmental power be exercised uniformly 
via the medium of unbiased, stable rules applying “to ample categories of 
persons and acts” (p.177). “The administrator” (a term which Unger uses 
somewhat ambiguously), being governed by these rules like all other 
subjects, cannot act in a partisan or self-interested manner. If administrators 
had the authority-both to make rules and execute them, they could be 
judges in their own cause. Therefore, in order to prevent this, it becomes 
the task of the judiciary, as a body separate from the administrative 
. machinery, to interpret the administrator’s actions in accordance with the 
established rules of law. 
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In a stricter sense, Unger contends, the rule of law “requires that laws 
be made by a procedure to which everyone might have reason to agree in 
his own self-interest” (p.178), and, more particularly, that each person 
should somehow: participate in the lawmaking process. In order to attain 
this objective, nevertheless, government must remain independent from 
the hierarchical class system, and must furthermore be constrained in ‘such 
a way as.to prevent governmental power being manipulated to the personal 
advantage of its functionaries. ; 

Conceived in this bifurcated manner, the rule of law ensures that “the 
private citizen need not experience his relationship to the administrator or 
to the judge as one of personal dependence, for the law’creates a buffer 
between him and them” (p.179). But it is this very privatism, Unger 
argues, which exposes this rule of law conception to be “largely fictitious,” 
since “it has never been true in liberal society that all significant power has 
been reserved to government. Indeed, the hierarchies that affect most 
directly and deeply the individual’s situation are those of the family, the 
workplace, and the market” (loc. cit.). This rejection of the liberal rule of 
law model, reminiscent as it is of certain arguments presented by 
Habermas,” appears to be thoroughly underdeveloped. Not only does 
Unger again seem to rely, in presenting the rule of law typecast, upon the 
American distinction between administration and adjudication, but he also 
leaves unattended, his wider implication with regard to, the looser concept 
of the rule of law that the judiciary remains completely unchecked in its 
authority over the administrative framework. If, as he contends, consensus 
and hierarchical order within liberal society are-based upon an unfounded 
pseudo-legitimacy, then the authoritative status of the judiciary, forming, 
as it does, an intrinsic part of this hierarchy and consensus, warrants 
deeper investigation in the context of the liberal model. Moreover, whilst 
Unger stresses the rather questionable idea that the individual’s commitment 
to the family, workplace, and market is accompanied by an exclusion of 
governmental power from these privatised domains, it might obversely be 
suggested that commitments arising within these realms are likely to 
effectively result in the individual being too preoccupied with private 
affairs to be able to take any active interest in the processes of government 
and lawmaking. Privatism -if anything ensures that individuals are for the 
most part only passively concerned with the administrative process; and it 
is due to this, Habermas argues, that in modern societies “legitimation 
needs do not have to culminate in a crisis.””’ 7 

The gap between the ideal and the actual in'liberal society is therefore 
not as accentuated, as Unger suggests. And yet it is the individual’s 
awareness of the real as compared .with his or her vision of the ideal 
which, for Unger, provides the generative thrust for the transformation of 
liberal society into post-liberal society. Reiterating his argument that the 
study of law takes us to-the heart of each of the major unsolved puzzles of 
social theory, Unger states rather ambiguously that since “the rule of law 
has been truly said to be, the soul of the modern state,” the study of the 





26 Unger’s position here recalls Habermas’ concept of “familial-vocational privatism,” 
exhibited “in a family orientation with developed interests in consumption and leisure on 
the one hand, and in a career orientation suitable -to status competition on the other.” 
Cf. Jūrgen Habermas, Legitimation Crisis (Eng. tr. T. McCarthy, 1976), p.75. Consider 
also Unger’s observations on the family as the prime instance of the ideal of private 
community in his “The Critical Legal Studies Movement,” supra, note 10, pp.623-625. 

27 Habermas, Legitimation Crisis, supra., note 26, p.74, and cf. also pp.36-37.: 
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legal system “takes us straight to the central problems faced by the society 
itself” (p.192). He suggests furthermore that, assuming this hypothesis is 
correct, “any revision of the nature and uses of law will reveal changes in 
the basic arrangements of society and in men’s conceptions of themselves” 
(loc. cit.). This argument seems to fall into the trap of what Unger terms 
“historicism,” whereby the relationship of cause and effect comprises the 
dominant scheme of thought (p.12). At the beginning of the book, Unger 
claims that his own approach differs from the dialectical method of Marx 
and the ideal-type employed by Weber in that, unlike these “would-be 
escapes from the unhappy dilemma of rationalism and historicism” (p.16), 
he actually produces a social theory which conceives of modern society in 
terms of a non-causal evolution. Such an ambitious argument recognises 
that so long as theory is grounded implicitly or explicitly in causal analysis, 
it will never be possible to determine a historical first instance in which the 
ideal-actuality dichotomy emerges, since this dichotomy will always require 
a causal explanation of its evolution. (Indeed it is only on the basis of his 
rejection of causality that Unger is actually able to suggest that tribalism 
constitutes a form of life anterior to the ideal-actuality distinction, 
irrespective of the fact that such a view is empirically untenable). Unger 
attempts to sidestep causality by suggesting that the change which occurs 
between the forms of society which he depicts stems from an interrelatedness 
which is non-sequential. The gap between the ideal and the actual, he 
argues, is not a causal factor but is rather a “syndrome” which, as a 
characteristic pattern identifiable throughout the different types of society, 
is “symptomatic” of social change. It remains Unger’s basic assumption, 
nevertheless, that this gap between the ideal and the actual causes social 
change, irrespective of any attempt which he makes to “dilute” this 
causality by omitting to acknowledge it as such. 

Unger identifies two specific aspects of post-liberal society which have a 
distinct effect upon the shaping of its normative order. First, the advent of 
the welfare state, which is accompanied by an increasing progression 
towards generality and open-endedness in legislation, administration, and 
adjudication, necessitates a movement away from the “formalistic” legal 
reasoning based upon “the mere invocation of rules” encountered within 
the liberal rule of law model, in favour of “an interest in procedural and 
substantive justice.” The previous, “formal view” of justice, involving 
“principles whose validity is supposedly independent of choices among 
conflicting values,” is henceforth displaced by a “policy-oriented legal 
discourse” which “forces one to'make explicit choices among values.”28 
Post-liberal society thus witnesses a development away from the rule of 
law toward “an escalating use of open-ended standards” (pp.194-195). The 
tule of law is further eroded due to the fact that the quest for substantive 
justice vitiates the commitment to legal generality by its demand that 
inequalities among individuals and groups not only be acknowledged, but 
also that they be remedied through “individualised treatment” for 





38 Cf. also “The Critical Legal Studies Movement,” supra, note 10, p.565 where, 
apparently recalling Dworkin’s rights thesis and his position as regards hard cases, Unger 
submits that “in the politics of lawmaking the appeal to principle and policy, when it 
exists at all, is supposed to be both more controversial in its foundations and more 
indeterminate in its implications than the corresponding features of legal analysis.” 
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disadvantaged groups.” It will nevertheless be necessary, Unger contends, 
to rationalise and legitimate such remedies attributed to substantive justice 
by “drawing upon a conventional morality or a dominant tradition” as a 
means of justification, thereby altering “the substance and method of law” 
in such a way as to erode the unique identity of the legal apparatus so that 
“the difference between lawyers and other bureaucrats or technicians 
starts to disappear” (p.200). 

A second tendency which shapes the post-liberal normative order by 
diminishing the significance of the rule of law ideal is constituted in the 
general move towards corporatism. According to Unger, corporatism 
contributes to the growth of a body of rules that subsume the distinction 
between public and private law. Even though there is always a basic 
difference between the law of the state and the internal regulations of 
private bodies, it becomes increasingly clear that as “society itself generates 
institutions -that rival the state in their power,” and as these institutions 
gradually become bureaucratised “in reponse to the same search for 
impersonal power that attracts governments to the rule of law principle,” 
these too “begin to acquire the features, and to suffer the problems, of the 
state” (p.201). Corporate: bodies thereby begin to function principally on 
the basis of their own bureaucratic rules which are not state-implemented. 

Like the other models of society which he presents, Unger’s notion of 
post-liberalism is awash with over-generalised arguments. Contrary to his 
own suggestions, there appears to be no reason why the corporatist 
tendency within post-liberalism should result not only in a move. towards 
the establishment ‘of substantive justice, but also in the maintenance of the 
liberal tendency towards formal justice. Whilst Unger contends that 
corporatism advances substantive justice because corporate institutions are 
likely to become “relatively independent power centers with decisive 
influence over government agencies” (p.202), it could equally be argued in 
more formalistic terms that such corporations not: only apply their own 
rules but also generally abide by and are governed by state-created rules. 
If anything, Unger ‘appears to overestimate the independence of corporate ` 
institutions from the state machinery. Consequently he fails to explore the 
possibility that the. subordinancy of such institutions to external state 
regulations may ensure that the increasing tendency towards i is 
matched by a raising in the profile of statism. 

At this stage in the book, Unger introduces his notion of solidarity, a 
theme to which he has subsequently returned in his most recent work.” 
He proposes, again in a distinctly Dworkinian fashion, that solidarity “is 
concern with another as a person rather than just respect for him as a 
bearer of formally equal rights and duties or admiration for his gifts and 
achievements” (p.206). Inspired by his Harvard confrère, Duncan Kennedy 
(cf. p.291, note 44), Unger contends that the problem which overarches all 
others in the history of the modern Western rule of law is that of formality 
in law. In a general sense this means “the striving for a law that is general, 
autonomous, public, and positive;” whilst in a narrow sense it is the 


2 Here Unger again expresses himself in a manner reminiscent of Dworkin: “No 
matter how substantive justice is defined, it can be achieved only by treating different 
situations differently. Thus, for example, it may become necessary to compensate for an 
existing inequality with a reverse preference, afforded by the legal order to the 
disadvantaged group. Priorities among groups in turn shade imperceptibly into preferences 
among individuals and individual situations” (p.198). 

30 Cf. Unger, Passion, supra, note 22, p.4, 20-21 and passim. 


$ 


674 THE MODERN LAW REVIEW [Vol. 49 


willingness to allow the rights and duties of the parties to a case to be 
determined by the presence or absence of “external solemnities” (p.204). 
Any legal order based upon such formality must, Unger argues, foster 
“systematic disparities of power” (p.211). Nevertheless it is these very 
disparities, he claims, which can “be tempered by equitable and communal 
doctrines” (loc. cit.). 

Solidarity and equity therefore provide a counterbalance against 
domination through legal formality. Unger himself indirectly recognises 
however (p.222) that such a conception of solidarity can never be said to 
emerge from anything more than an ungrounded consensus akin to that 
which he himself identifies within the liberal model. If anything, this mere 
“idea of solidarity” seems to have been inspired by his somewhat elysian 
view of “the community” which he associates with tribal society; and 
indeed he admits to the tentative nature of his suggestions at this stage in 
the book when he states that at the very most one can only “hope that 
equity and solidarity will become major sources of normative order rather 
than just residual limitations on formality” (p.213). He furthermore 
submits that the speculation as to whether equity and solidarity will or will 
not emerge in this way “is more a political question for the future than a 
historical one about the past” (p.214). Since Unger has remained 
consistently preoccupied with the issue of solidarity throughout his writings, 
it is probable that he will continue to address himself to this problem in 
his forthcoming work on politics.** 

Having sketched the emergence of postliberalism, Unger turns to the 
issue of how postliberal society is henceforth likely to develop. This, for 
him, is the problem of modernity proper.** The generative force behind 
postliberal societal evolution, he argues, will stem from the communitarian 
impulse as revealed in his notion of equity and solidarity, thereby setting 
the stage either for “a return to the near exclusive primacy of custom” as 
supposedly experienced in tribal society, or for the way forward towards a 
hitherto unencountered normative order (p.221). In order to furnish these 
speculations with some degree of theoretical credibility, and also “to 
elucidate the relationship between consciousness and order in modern 
liberal society” (p.224), Unger contrasts postliberalism with two other 
social models which display features markedly different from those which 
characterise Western liberal societies. These two models he terms 
traditionalistic and revolutionary socialist. Neither of these “nonliberal 
types,” he states, will alone reveal the “important element of truth” 
necessary for “revising the tradition of classic social theory” (p.224), and it 
is only when viewed together that they produce the insights that each 
could not reveal independently. 

Societies corresponding to the traditionalistic type, modern Japan being, 
in Unger’s opinion, the most fitting example, exhibit a dominant view of 
nature, society, and the individual as persisting, irrespective of geographical 
or cultural diversities, alongside constant economic or technological change. 
This outlook, “fostered by the elite and widespread among the populace,” 





3! Roberto M. Unger, Politics (forthcoming in three volumes). 

%2 Unger’s concept of modernity shares many of the attributes and ambiguities as the 
same concept as presented by Weber. On the Weberian concept of modernity, cf. A. T. 
Kronman, Max Weber, supra, note 16, p.183. Unger’s use of the word “modernity” 
should, furthermore, be noted as being distinct from that which he calls “modernism” or 
“modernist.” For Unger on modernism, cf. “The Critical Legal Studies Movement,” 
supra, note 10, p.660, and Passion, supra, note 22, p.33. 
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perpetrates the belief in a natural order of things, thereby placing society 
and nature beyond “arbitrary human will” (p.226). The individual, in 
consequence, whose “ideal of self is almost completely defined by the 
place and the job he holds.in the social order” (loc. cit.), will be torn 
between placing faith in an apparent natural order on the one hand, and 
an intense personal belief in status and vocation on the other. This 
“cultural schizophrenia” (p.227), Unger contends, is a further example of 
how the gap between the ideal and the actual manifests itself in a 
particular type of society. Whether the traditionalistic subject’s belief in 
the putative natural order on the one hand, and his or her concern with 
vocational success on the other amounts to a marked enough conflict to 
produce a gap between ideal and actuality as Unger suggests, seems 
debateable. One would suspect that, in general, individuals within the 
traditionalistic model will pursue their career interests to varying degrees 
of intensity whilst remaining comparatively passive in their acceptance of 
the natural order, so that their vision- of the ideal would do little to impose 
upon their experience of actuality, or vice-versa. Unger nonetheless 
considers the traditionalistic separation between ideal and actual to be 
significantly acute, due to the fact that individuals are bound up within a 
meritocratic, competitive system which, being essentially impersonal and 
oriented toward self-interest, requires that they remain detached from 
their general community. It is simultaneously important, however, that 
each individual be part of the community in order to engage in the 
processes necessary to the attainment of desired personal affluence. 
Consequently, Unger submits, the individual “fears the existing communities 
as well-as the processes that may destroy them” (p.229). Surely he 
overstresses this contention, however, for the sake of presenting a 
superficially neat paradox. If self-interested, mercenary individuals do 
avoid personal relationships within the wider social community (a suggestion 
which, if taken literally, must surely in itself amount to an exaggeration), 
it does not necessarily follow that they live “in fear” of this community. 

Unger also conceives the revolutionary socialist model of society in 
terms of a paradox.-In this type of society, actuality is exemplified by 
“industrialism, bureaucratization, and national power,” whilst the ideal is 
constituted in the revolutionary .aim of bringing about a “fraternal or 
egalitarian community” (p.231). The paradox emerges: from the fact that 
the ideal is supposedly achieved through the machinery of the actual, 
which is furthermore considered to be antithetical to the projected ideality: 
“The ruling party destroys the institutions of the presocialist society that 
stood between the central government and the individual, and it creates 
other- institutions in their place. These new organisations are state 
instruments for the control and transformation of society. Yet they are set 
up on behalf of a system in which the state is to be dominated and 
eventually destroyed by society” (p.232). Hence there is a contradiction 
inherent to the revolutionary socialist model, due to its commitment to the 
belief that statism can be used to overthrow statism. 

The ‘traditionalistic and revolutionary socialist models, Unger contends, 
are identifiable with postliberal society in that all’three.are “caught in the 
dialectic of the experience of personal dependence and the ideal of 
community” (p.236). He further argues, in a distinctly Weberian manner, 
that “[a]ll find that the logic of state or private capitalism is to create new 
kinds of- dependency relationships by class or role, relationships that are 
robbed of legitimacy by the very same process that creates them. And for 
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all these societies, the ultimate political issue is the sense in which and the 
extent to which individual freedom can be reconciled with community 
cohesiveness” (loc. cit.). Although this “dialectic of modernity has no 
foreordained result” (p.237), it is possible, Unger suggests, to distinguish 
two potential directions in which it might develop. These he terms the 
circular and the spiral. 

The metaphor of the closed circle implies “a return to the origin,” 
whereby communitarian aspirations and the corporatist tendency endemic 
within postliberalism eventually “begin to subvert bureaucratic law itself” 
(p.238), thus forging the way for a return to the primacy of group custom 
as the fundamental and virtually exclusive instrument of social order. This 
proposal is necessarily borne out of vagueness, dependent as it is upon a 
notion of “custom” which Unger himself never manages to clarify. To 
suggest that custom will re-emerge from a corporatist framework which 
depends for its efficacy upon specific internally created and externally 
imposed rules and regulations seems to this writer to be thoroughly 
implausible. Taking Unger’s metaphor quite literally, moreover, even if 
postliberal society were to come full circle and return to the point of 
departure, to the custom-based “logic of tribalism” (pp.238-239), the gap 
between the ideal and the actual would still persist since, as he himself 
concedes, “custom is always on the verge of falling prey to distinctions 
between regularity and norm, or between social practice and individual 
conscience” (p.133). Indeed, and Unger himself never acknowledges this, 
even if postliberal society was to return to the logic of tribalism, the gap 
between the ideal and the actual would continue to exist because, quite 
simply, any ideal, in order to be such, must occupy a position of seemingly 
sempiternal permanence within society. If a generally assumed vision of 
the ideal were, by chance, to be enacted, then individuals would either 
lose faith in the ideal qua ideal due to its precariousness in relation to the 
general social order, or, if it actually did appear to occupy a position of 
“natural” permanence within this order, they would become disenchanted 
with it simply due to its having been reduced to a level of mundanity. 
People would in any event, therefore, either search for a new ideal, or 
continue to strive for a better vision of the existing one. 

The second direction in which Unger suggests modern society might 
develop, “represented by the metaphor of a spiral,” emphasises the human 
capacity “to see and to treat each form of social life as a creation rather 
than as a fate”; an attribute which, he submits, “could survive the 
disintegration of public and positive law and be reconciled with the sense 
of an immanent order in society” (p.239). Nevertheless, as Unger concedes, 
this notion of spiral reversal, based as it is upon a particular conception of 
human nature, entails a rationally unjustifiable, subjectively stressed view 
of consensus similar to that which he depicts in relation to the liberal 
model. There thus remains a problem of discovering a rationally justifiable 
means of making choices “among different ways of ranking, among 
legitimate and illegitimate uses of power, among permissible and prohibited 
inequalities” (pp.239-240). If anything, Unger’s position here bears a 
certain affinity to Rawls’ contention that “to justify a conception of justice 
to someone is to give him a proof of its principles from premises that we 
both accept, these principles having in turn consequences that match our 
considered judgments.” Without any acceptance of such principles, Unger 
ee 


® John Rawls, A Theory of Justice (1972), pp.580-581. 
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argues, “men will be condemned to search for a justice they cannot find, 
and all social arrangements will be rendered suspect by their moral 
foundation” (p.240). 

The two potential strategies of modern society which Unger outlines, 
the circle and the spiral, are, by his own admission, purely hypothetical. It 
is therefore with an attitude of “[o]penness toward the future” (p.241) that 
he concludes the third chapter. In the fourth and final chapter, he attempts 
a reappraisal of the problems set out in chapter one in the light of the 
observations forwarded in chapters two and three. These he categorises as 
the problems of method, social order, and modernity, all three. being 
related to rather than exclusive of each other. As: compared with his 
discussion of the problem-of method, the other two categories are treated 
with relative neglect—a compensatory measure, Unger seems to suggest, 
due to the fact that “the methodological implications of my historical 
‘argument are the least evident in the argument itself”. (p.245). The 
discussion which follows shall therefore, following Unger, be directed 
principally to that which he designates as the problem of method. 

Unger proposes that an alternative to the grounding of method in causal 
analysis as identified in chapter one emerges from what he terms 
“interpretative explanation” (p.246), whereby the interrelated: human 
features of action and belief. are understood in relation to the totality of 
the social context in which they exist. Proceeding from the assumption 
that action is embedded in belief (an assumption: which Unger leaves 
undiscussed), he ‘suggests -that this action-belief clusters into meaningful 
wholes “whose inner unity is neither logical nor causal” (loc. cit.). The 
correspondence between action and belief therefore constitutes meaning; 
and interpretive method involves understanding any particular instantiation 
of such meaning in relation to some determinable social moment which 
clusters around it. ‘ ‘ 

Unger acknowledges that his action-belief thesis would simply “fall into 
idealism” if it were to.ignore that, due to “the possibilities of insincerity, 
false consciousness, and unconscious behaviour” (p.247), discrepancies 
may often exist between actors’ stated beliefs and actual beliefs, and also 
between their actual beliefs and personal conduct. He argues, nonetheless, 
that his interpretive method avoids this problem since it “does not identify 
stated beliefs with actual beliefs or actual beliefs with the reality of the 
believer’s conduct. Instead, it uses each of these as a context for 
comprehending the others. Such a procedure is consistent with recognizing 
discrepancies between what the agent professes and what he actually 
intends” (loc. cit.). This, however, overlooks the possibility that individuals 
may often avoid making their actual beliefs known, so that it is impossible 
to determine the contextuality of such beliefs. And if a particular context 
cannot be ascertained, then it obviously cannot be used as a tool of 
comparison. Even “stated” beliefs, furthermore, can be elicited in a 
manner so shrouded in subterfuge that their clear interpretation is almost 
an impossibility. The ultimate prospect of the interpretive sociologist may 
therefore merely be one of evaluating the conduct of social actors. But 
since action is embedded in belief, and actual and stated beliefs are 
difficult if not at times impossible to separate contextually, human conduct 
will rarely, if ever, be open to exhaustive interpretation. 

According to Unger, nevertheless, human conduct is grounded in a 
totality of rules, practices, understandings and so on, comprising the social 
context which clusters around it. Totalities are determinable, he argues, 
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due to the fact that they are comprised of social phenomena which, 
sharing “a unique semantic wholeness,” are “programmed” by the same 
“code of meaning” peculiar to the socio-historical context within which 
they are identified (p.249). One suspects however, that the forms of social 
phenomena which may be interpreted in this manner with any degree of 
specificity are somewhat limited. “Phenomena” such as football hooliganism, 
credit-card fraud, and grand larceny may indeed be open to interpretation 
within specific socio-historical contexts. But other, more “open-ended” 
phenomena, such as the “phenomenon” of theft, or of civil disorder, will, 
since they are “likely to belong to a variety of clusters” (p.253), accordingly 
require interpretation in relation to a much more open-ended notion of 
context. Unger’s argument is that “each system of social relations, seen as 
a totality, contains a picture of the whole of human existence. We infer 
the total scheme of meaning from its constituent parts at the same time 
that we assign meanings to the parts by placing them within the whole” 
(pp.251-252). He is, however, mistaken in assuming that it is possible to 
ascertain the totality of parts that comprise what he terms a whole; and it 
is due to this that the forms of society which he discusses throughout the 
book, each, he claims, being “a meaningful whole of the most 
comprehensive kind” (p.252), never amount to anything more than ideal 
types. 

Unger recognises that interpretive method is faced with another problem 
in that the greater the distance between observer and observed, the more 
difficult it will be for the observer to interpret meaning correctly. The 
problem of distance is obviously germane to his own reflections, dealing as 
he is in terms of ideal-type societies which do not form part of his own (or 
anyone else’s) experience. Furthermore, as Unger omits to mention, any 
“narrowing” of the distance between observer and observed is likely to 
diminish the observer’s supposed “neutrality,” so that the problem of 
distorted interpretation of meaning remains at the fore. What he suggests 
instead, in a manner again not dissimilar to Habermas, is that, due to the 
transcultural “unity of the human spirit” (p.257), human communication 
presupposes, first, “that the communicants, as members of the same 
species, have the same kind of being or mind” (p.258), and, secondly, that 
this universal communicative competence requires, for its own existence, 
that human beings are able to relate to a shared set of experiences, 
understandings, and values. Since experience is inseparable from 
understanding, and understanding inseparable from value, Unger argues, 
all human beings must envisage ideals which form part of a unified system 
of belief. 

Faith in humanity, therefore, is the note upon which Unger chooses to 
rest his case: “humanity can always transcend any one of the kinds of 
society that develop it in a certain direction” (p.260). For him, the unity 
of human nature finds its source in “the permanent problem of man’s 
relationship to nature, to others, and to his own work” (p.261). And it is 
within human nature, he further contends, that the two main variants of 
social life, individuality and sociability, are founded. Social order depends 
upon how successfully human coexistence and individual freedom are 
reconciled. The extent to which such reconciliation is achieved, Unger 
suggests, will be reflected in “society’s emergent interactional law,” which 
provides “criteria with which to evaluate agreement and define equality” 
(p.264). The fact that these criteria will be accessible to all members of 
society will make social cohesion and stability possible, whilst social 
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transformation will simultaneously occur in response to the ever-changing 
dictates’ of human nature itself. 


M 


It is with the above suggestions, tentative and inchoate though -they are, 
that Unger chooses to conclude Law in Modern Society. He concedes that 
“there is no real escape” from the problems of social theory which he has 
chosen to address, and that social theory remains as a’ “burden of 
unanswered questions, unresolved paradoxes, and unjustified assumptions” 
(p.267). It is perhaps the defining feature of the book, nevertheless, that 
Unger actually does attempt to straddle the frontiers of social. theory, and 
to provide potential solutions to those puzzles which, as he is only too 
aware, remain unsolved. The fact that he has continued to pursue, albeit 
often in different ways, many of the themes raised in his first two books 
suggests that he has- certainly not abandoned this quest: Even in his- most 
recent work, however, Unger has continued to develop his “modernist” 
position with a conceptual vagueness which suggests not so much that he 
should be criticised for theorising at a selected level of abstraction, but 
rather that, so long as he continues to operate at this level, he, will always, 
if only potentially, be open to the charge of failing to pay sufficient 
attention to the empirical evidence on offer—evidence which may 
sometimes invalidate te conceptualisations: to which he ascribes. 


Nee T. DUXBURY 


REVIEWS 


INTERNATIONAL ADJUDICATION: PROCEDURAL ASPECTS By.V. S. 
Mant [Nijhoff, Netherlands, 1980. No price. stated.] 


Tue procedural aspects of international adjudication is a somewhat neglected 
topic, though some distinguished authors — Rosenne and Gillian White, for 
example — have written important books on certain elements, and important 
monographs exist that deal with very specific elements, such as the Rules of 
Procedure. of the International Court. In addition, many writings on the 
jurisprudence and practice of tribunals and courts contain significant incidental 
comment on procedural matters. - 

"There is surely scope for a comprehensive, authoritative view on this topic, 
that would identify common procedural practices and ‘requirements, analyse 
the functions which they perform in a dispute-solving context, and examine 
the relevant jurisprudence in relation to these requirements and purposes. It 
has to be said that Dr. Mani’s volume does not achieve this magisterial task, 
but is welcome and interesting nonetheless. It is a careful and. thorough 
presentation that draws on an impressively wide range of source materials. 
These include the Procés-Verbaux and decisions of the Anglo-Austrian Mixed 
Arbitral Tribunal of 1920-1930; the Anglo-German Mixed Arbitral Tribunal 
of 1921-1932; and the Anglo-Hungarian Mixed Arbitral Tribunal of 1921- 
1930, as well as the less well known Anglo-Bulgarian Mixed Arbitral Tribunal 
of 1921-1927. The Claims Commissions are included, as well, of course, as 
the Permanent Court and the International Court of Justice. 

Dr. Mani’s footnoting throughout reveals the enormous range of the 
materials on which he has drawn and his great knowledge. It is forlorn today 
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to tell publishers how important it is to have the footnotes accompanying the 
text and not at tne end of the book — but it would have been so preferable if 
Dr. Mani’s one hundred pages of informative and discursive footnotes could 
have been read as a natural accompaniment to his analysis. (Incidentally, 
Nijhoff have also been remarkably reticent about their author, about whom 
they give virtually none of the usual information.) 

It is not wholly easy to understand Dr. Mani’s scheme of things. He states 
in his introduction that he has confined himself to those aspects of procedure 
chiefly relevant to the communicative process. Those familiar with the policy 
science methodological approach may feel that this brief comment suffices — 
but the vast majority of readers will wish for a much more detailed 
explanation of what exactly the communicative process entails, what procedural 
questions are relevant to it (and which are not) and why. As it is, they are 
simply told “as a result” of this frame of reference, procedure as it relates to, 
e.g. special chambers, settlement, withdrawal or discontinuance of proceedings, 
the formulation of awards, etc., is excluded from this study. 

In an interesting first chapter the author distinguishes procedural norms 
from procedural rights. In the first category he includes the audi alteram 
partem principle and the principal of equality of parties. It is these, he 
contends, that are manifested through a number of procedural rights, such as 
the right to be heard, the right to due deliberation by a properly constituted 
body, the right to,a reasoned judgment, among others. These interesting 
observations are elaborated by reference to international judicial and arbitral 
practice, and there is a separate section on fundamental procedural norms in 
advisory proceedings. 

There follow detailed chapters on the initiation of proceedings (which 
includes a very useful survey and analysis of the question of the right to 
appoint legal representatives); and on Written Proceedings (including questions 
of form and content, memorials, counter-memorials, reply, a brief but 
interesting analysis of the practice of the International Court in respect of 
dilatory written pleading, amendment, joinder and separation). Further 
chapters cover Oral Proceedings (again, with systematic separate treatment of 
contentious and advisory cases) and Presentation of Evidence. This last topic 
is carefully placed in the framework advanced earlier of the purposes of 
international procedural norms. 

There follow two chapters that seem at first sight to be a change of gear, 
but presumably fit into Dr. Mani’s perception of the essential component 
elements of the international communicative process. Again, an elaboration 
of his thinking here would have been helpful. In his chapter on Intervention 
he has been a little unlucky in timing, because he has not been able to draw 
on the recent important case law on the Maltese attempt to intervene in the 
Tunisia-Libya case before the International Court; nor comment on the 
recent application by the Government of Italy to intervene under Article 62 
of the Statute in the Libya-Malta case. But interesting information abounds. 
It is fascinating to read that in the Anglo-Iranian Case (Preliminary Objection) 
that all members of the United Nations were notified under Article 63(1) of 
the Statute, because the Iranian Government had invoked Article 2(7) of the 
Charter — “a Convention to which states other than those concerned in the 
case are parties.” The invocation of and reliance on Charter articles has now 
become so commonplace that this early precedent is surely impossible to 
maintain — though the author does not comment on this. But Dr. Mani does 
deal with the new Rules as they affect most aspects of this question. 
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In this chapter on Interim Measures of Protection there is a fascinating 
section on conservatory measures provided for in a variety of international 
treaties. This section seems to the reviewer worthy of elaboration and 
expansion. There has, of course, been much written on interim measures of 
protection and, surprisingly, Dr. Mani does not refer to some important 
contributions, such as Dr. Maurice Mendelson’s major article in the 1972- 
1973 British Year Book. The sections seem so brief that points remain 
unexpanded. This is especially true of the problem of relationship with 
jurisdiction. Although this is the least successful chapter of the book, it does 
contain an interesting distinction between formal entitlement to order 
measures and what the author calls “operative conditions.” He derives eight 
of these from practice, and evidences each of them by reference to the case 
law. ' 

Although this book is not (and the author does not claim it is) the 
definitive work on every aspect of procedure, it is an extremely interesting 
work on those aspects selected by Dr. Mani, and will be of interest to the 
students, teachers and international practitioners alike. 


ROSALYN Hicerns* 


European Court Practice. .By Joun A. Usuer. [Sweet and 
Maxwell, London 1983..Xli and 357 pages. Price not stated.] 


Tms book on the procedure of the European Court will naturally be of 
interest mainly to those barristers who are contemplating appearing before 
the Court, though it also has a lot to offer the student of Community law in 
general. The first 50 pages contain a brief and compact review of the various 
kinds of actions that may be brought before the Court. This is by way of 
introduction to the main subject of the book. The next 200 pages are devoted 
to the rules of procedure in the normal kind of action, beginning with 
chapters on limitation periods and the rules for the language of the case and 
then going on to the various stages of a normal action: written procedure; 
allocation of the case to a judge rapporteur, to a chamber and to an advocate 
general; preparatory inquiries; oral procedure; and judgment. There is also a 
chapter on settlement and withdrawal of proceedings. This is followed by 50 
pages on special forms of procedure, such as interim measures, and the book 
is rounded off with a discussion of financial matters: court fees and expenses, 
legal aid and costs. ` 

John Usher spent some years at the European Court in Luxembourg as 
legal secretary (rather like an American justices’ clerk) to Advocate 
General Warner (as he then was). He has now returned to academic life 
as a Reader in European Law: at University College, London. He is 
therefore an ideal person to write a book like this and students of 
Community law have long appreciated his thorough and thoughtful 
writings. This book will immediately become the standard English-language 
work on European Court procedure and will be essential reading for 
anyone who wants to understand how the Court operates. 


T.C. HARTLEY* 


* Senior Lecturer in Law, London School of Economics and Political Science. 





* Professor of International Law, University of London. 


` CORRESPONDENCE 


COMPUTERS AND PARTICULARS 


Rıcuard Susskind in his article on my book, The Unity of Law and 
Morality, (1986) 49 M.L.R. 125, misreads and misquotes my argument. 
Notwithstanding the fact that Zenon Bankowski ably defended the true 
argument in his comment immediately following the article, I think the 
true text (as well as the true argument) ought to be reasserted. 


I wrote: 
“But beyond that absolute [a legal rule], transcending it, ever present and 
available for hard decision, are particulars. And so long as there is law, not 
leviathan, as there is so long as I am free to unprogramme myself, single cases 
are available to reassert these particulars.” 


Susskind reads and (when he quotes the passage) writes “unprogramme” 
as “programme”; and the whole argument is thereby lost. For deciding 
hard cases is not, as Susskind thinks it is, and as every legal positivist 
known to me thinks it is, a matter of adopting another more precise and 
more highly defined universal (another programme); it is a matter of 
deciding in respect of a particular or set of particulars. The distinction is, 
perhaps, not well understood. 

Let X stand for the most complete, highly defined description of the 
world (such a thing, of course, would be beyond human power to 
accomplish). Now, compare the universal, X, with a simple one, say, 
bigness. I am no closer to the particularity of the world by saying “the 
world is X” than I am by saying “the world is big.” The distinction 
between particulars and universals is radical, not one of degree. And it 
defines the whole ground of metaphysics (as Wittgenstein held, what is 
mysterious is not “how” (all-the universals of the world) but “that” (its 
existence, its particularity)). But it is a distinction that Susskind never 
makes. Consequently, the decision of hard cases is seen as the adoption of 
a more highly defined universal: in the metaphor of the computer just 
another case of the judge programming himself. I wrote “unprogramme” 
to make the point that at the ultimate point of hard decision no universal 
(no programme) obtains. Without this distinction my argument is 
nonsensical. 

Unfortunately, Susskind’s mistake is not just a slip: the misreading 
pervades his article. For example, he writes: “For Detmold, legal reasoning 
is about classifying particulars” (p.132). Classifying particulars is a 
universalising activity. One of Susskind’s main claims is that my work is 
consistent with Hart’s. In this regard, he writes: 

“When Detmold argues that ‘beyond that absolute, [created by a rule] 
transcending it, ever present and available for hard decision, are particulars’ I 
do not think he is saying much more than Hart when he tells us that ‘(fact 
situations do not await us neatly labelled, creased, and folded; nor is their 
legal classification written on them to be simply read off by the judge’” 
(p.138). 


The question for Hart is clearly classification, a universalising process; and 
the distinction between us is a radical one. 

It is true, as Susskind says, that I know little about computers. When I 
wrote my book I felt free not to inform myself further because I felt free 
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to assume that computers could do anything at all (now or sometime in 
the future). Anything at all, that is, except respond to particularity. Of 
course computers can classify particulars this way and that (at least I am 
prepared to believe it). What I take it they never will be able to do is 
respond to particularity; that is, they will never love. 


MICHAEL DETMOLD* 
DETMOLD’s COMPUTER JUDGE REVISITED 


In my recent review of Michael Detmold’s provocative and entertaining 
book, The Unity of Law and Morality, (1986) 49 M.L.R. 125, I tried to 
address many issues. My overriding aims, however, were to suggest that 
he did not successfully refute the separation of law and morals doctrine, 
and that his use of a metaphorical computer judge in an analysis of clear 
cases was open to criticism. 

Detmold is correct in noting an inaccuracy in my quotation (and I thank 
him for alerting me to this blemish), but he is wrong in suggesting that this 
small typographical imperfection promoted a comprehensive misunderstan- 
ding on my part. It is true that I did not refer to his curiously paradoxical 
and self-referential notion of unprogramming oneself, but that this was not 
conducive to any misinterpretation of his argument is confirmed 
unambiguously on no fewer than four occasions in the paragraph 
immediately following my allegedly disruptive string of characters: 


“[1] Under law . . . we are not committed to deciding our cases in accordance 
with the rules [2] . . . we need not have our wills determined subjectively for 
we are free, Detmold claims, ‘to respond (objectively) to the particulars’ [3] 

. Judges are at liberty . . . ‘to abandon the programme (and therefore the 
assumption of bindingness) and respond to the particulars of the case . . .’ [4] 
‘, .. a judge’s freedom to respond to the particulars of those cases is at the 
basis of law’” (p.131). 


Detmold’s argument was not therefore lost in my article. But what 
perhaps was lost was the thrust of my own claims. For I suspect the range 
of inquiry in the review was less extensive than Detmold has perceived. If 
I may offer another quotation from my review: 


“In ‘the rest of this paper, I shall reflect on Detmold’s objections to the 
computer judge in clear cases . . . I shall not discuss hard cases about which 
Detmold says a great deal of importance” (p.130) (emphasis added). 


Given that I expressly state my concern is not with hard cases, it is 
difficult to understand why Detmold suggests that “deciding hard cases is 
not, as Susskind thinks it is . . .” I did not venture to propound a theory 
of hard cases. I was discussing clear cases, and sought, in part of the 
article, to identify similarities between Detmold’s and Hart’s conceptions 
of such cases. 

Finally, in evidence of my failure to understand him, Detmold refers to 
my assertion that “For Detmold, legal reasoning is about classifying 
particulars.” Yet if the reader returns to the review, and looks at the 
proposition in question (p.132), it will be observed both that the quotation 
has been torn from its context and that the remainder of the sentence in 





* University of Adelaide. 
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which it appears indeed conveys the very idea Detmold obscures by talk of 
“unprogramming.” 
To close this interchange on a concordant note, however, I can confirm 
that as yet my P.C. has made no perceptible amorous advances. 


RICHARD SUSSKIND* 


* Balliol College, Oxford. 
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EXPECTATIONS IN A JOYLESS LANDSCAPE 


“Ahead there stretches—to the farthest horizon—the joyless 
landscape of the public interest state. The life it promises will 
be comfortable and comforting. It will be well plagned= with 
suitable areas for work and play. But there will be no precincts 
sacred to the spirit of individual man.” (Charles Reich, “The 
New Property” 


Two decades ago Charles Reich called on the courts to protect 
individuals’ interests in government largess. Modern wealth was 
largely created by government, he said, and to deny individual 
rights in this was to undermine liberty. It was to succumb to the 
bleakness of the public interest state. More recently, British courts 
have indicated a new willingness to protect expectations that fall 
short of traditional property rights.? This prompts us to ask three 
questions. Was Reich’s response to largess convincing? What steps 
have been or should be taken to create a “new property” in 
Britain? What is the role of the courts and of public law in 
regulating conflicts between private and public interests? l 

On a preliminary note it is clear that Reich’s comments on the 
pervasiveness of largess are as relevant as ever. A review of his 
catalogue of forms of government-created wealth? reveals that in 
Britain now, as in his United States of the mid-1960s, an 
enormously wide range of valuables derives from relationships with 
government. The state provides welfare benefits, employment and 
valuable contracts.* It licenses myriad activities ranging from dog 


1 73 Yale L.J. 778 (1964). ; 

2 e.g. Ridge v. Baldwin [1964] A.C. 40; Re H.K. (An Infant) [1967] 2 Q.B. 617; R. v. 
Gaming Board for Great Britain, ex p. Benaim and Khaida [1970] 2 Q.B. 417; R. v. 
Liverpool Corporation, ex p. Liverpool Taxi Fleet Operators’ Association [1972] 2 Q.B. 
299; R. v. Barnsley Council, ex p. Hook [1976] 1 W.L.R. 10; Wheeler v. Leicester City 
Council [1985] A.C. 1054 (H.L.). 

3 C. Reich, “The New Property,” 73 Yale L.J. 734-737 (1964). Reich categorises the 
forms of government-created wealth as: income and benefits; jobs, occupational licenses; 
franchises; contracts; subsidies; use of public resources and services. 

4 On welfare benefits see C. Reich, “Individual Rights and Social Welfare: The 
Emerging Legal Issues,” 74 Yale L.J. 1245 (1965); on governmental contracts see T. 
Daintith, “Regulation by Contract: the New Prerogative” (1979) C.L.P. 41 and J.L. 
Jowell, “Public Regulation by Contractual Means: Trends and Implications” (Comparative 
Administration and Law Conference, 1984); in general see S. Williams, “Liberty and 
Property: the Problem of Government Benefits” (1983) 12 J. Legal Studies 3 and T. 
Daintith, “The Executive Power Today: Bargaining and Economic Control” in J. Jowell 
and D. Oliver (eds.), The Changing Constitution (1985). 
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ownership to casino operations. Such licences often have 
considerable economic value as do franchises, subsidies and shares 
in public resources and services. How the state and the courts treat 
those with interests in such forms of wealth is thus no trivial 
matter. 


1. REICH’S RESPONSE TO LARGESS 


Reich’s fear was that the rise of government largess meant the rise 
of the public interest as a determinant of wealth-related decisions.® 
The recipients of largess, he thought, suffered from the domination 
of the public over the private interest. Thus the public employee, 
the licence holder and the welfare applicant were all dependent on 
the power of largess. Even an individual’s fundamental rights, said 
Reich, stood to be ignored by those wielding the discretions to 
distribute largess. The underlying philosophy of the public interest 
state was that wealth derived from government is held conditionally, 
subject to confiscation in the interests of the paramount state—a 
man or woman “has no rights which may not be taken away to 
serve some public policy.” 

Such a philosophy was “feudal” and wrong, in Reich’s view. The 
answer was to create a “new property” within the public interest 
state and to establish “sanctuaries or enclaves” inside which owners 
would have freedom. The notion of property created “zones within 
which the majority has to yield to the owner.”” It maintained 
dignity, independence and pluralism in society. Since property was 
not a natural right but a deliberate construction by society, there 
was no reason why the principles of property could not be extended 
to cover largess. 

But what form would this protective cover take? First, Reich 
said, there should be constitutional limits on the use of largess: 
government should have no power to “buy up” rights guaranteed 
by the Constitution. Thus it should not be possible to impose a 
condition on largess that would not be legitimate in relation to a 
property right. Secondly, there should be substantive limits on 
governmental power over largess. Legislatures should draft 
provisions relating to largess strictly (for example, limiting 
discretions to allocate largess) and both legislatures and courts 
should place boundaries of relevance on the uses of largess. 
Thirdly, Reich called for procedural protections for those concerned 
with largess. Grants, denials, revocations and the administration of 
largess should be subject to rules of fair procedure. Reasons should 
be disclosed and the rules of natural justice should apply. 

Special protection was due to penal decisions or those affecting a 
person’s livelihood or status and so forms of largess closely linked 





5 eg. G. L. Williams, “Control by Licensing” (1967) C.L.P. 81; H. Street, Justice in 
the Welfare State (2nd ed., 1975), Chap. 4. 

6 C. Reich, “The New Property,” 73 Yale L.J. 756-760 (1964). 

7 See also J. Waldron, “What is Private Property?” (1985) O.J.L.S. 313. 
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to status should be held as of right. Thus: “The presumption 
should be that the professional man will keep his licence and the 
welfare recipient his pension. These interests should be vested. If 
revocation is necessary, not by reason of the fault of the individual 
holder, but by reason of overriding demands of public policy, 
perhaps payment of just compensation would be appropriate.” 

In examining the foundations of Reich’s approach, a caution 
should be entered. Reich was addressing issues within the context 
of the United States Constitution. Transposition to a system based 
on parliamentary sovereignty involves adjustment. This is clearest 
when the argument for substantive protection of largess is 
considered. In Britain, most cases involving largess are governed 
by a statutory power or discretion. Thus, in a licensing case, the 
Act will typically provide that body A may renew licences under 
conditions B C and D and will choose the applicant best calculated 
to bring about ends E F and G.® Here the sovereign Parliament 
has chosen to give the licence holder no substantive right to a 
renewal. One may deduce that the public interest, as perceived by 
Parliament, lies in securing ends E F and G-and that there are 
reasons for not allocating rights. (For example the belief that 
competition is in the public interest and that the value of the 
licence is in itself compensation for any lack of security.) In a 
system where Parliament is sovereign there is far less scope to 
challenge the correctness of that legislative statement than there 
would be under the United States constitutional system. A second 
difficulty with Reich’s argument lies in his across-the-board 
approach. All items of largess tend to be treated as giving rise to 
common problems. In reality, however, there are many varieties of 
largess: 

— some items of largess are allocated under statute, others 
under prerogative power; 

— some are governed by a statutory duty, others by discretion; 

— some involve recurrence, others are “one-off” decisions; 

— some derive from decisions, others from rules, some from 
mere practices or managerial activities; 

— some closely relate to the decision-maker’s freedoms (e.g. 
to trade or manage) others are free from such associations; 

— some involve an assessment of character, others cast no 
slur when denied. à 


Given this variety of forms of largess, it cannot be taken for 
granted that similar protections or similar arguments should apply 
to interests in government contracts and licence renewals, or 
applications for welfare and subsidies. 

A third problem is raised on asking: What does Reich really 
want? The answer seems on its face to be relatively uncontentious. 
It is freedom of action for individuals, and particularly the fair 


8 For example see Civil Aviation Act 1982 (c.16), ss.64-65 and Betting, Gaming and 
Lotteries Act 1963 (c.2), ss.9-10. 
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treatment of those who stand to gain or lose by decisions relating 
to largess. On the procedural front, Reich’s argument holds 
immediate attractions. If individuals are affected by governmental 
decisions it seems only reasonable that they should be treated 
fairly. Thus, even if a person’s rights and interests have to give way 
to the public interest, he or she should be entitled (subject to 
feasibility) to (e.g.) a proper hearing and adequate reasons for 
decision. Such protections should not, therefore, be denied on the 
ground that an interest is a “privilege” and not a “right” or 
because what is sought is a gratuity.’ Similarly, it might be argued 
that governmental freedom to contract, trade or subsidise should 
not justify unfair treatment. 

Here lies a problem. That I should be heard (or enjoy other 
procedural protections) before my licence is revoked seems on its 
face eminently fair. But should every unsuccessful applicant for a 
government contract be given reasons? And if government 
contracting is subjected to these rules, where does protection for 
interests in largess end? If the new government office block is set 
up near someone else’s restaurant and not mine, do I have a 
grievance? Should there be a remedy where I have had no 
opportunity to make a case to the planners about my site? 

Answers on two fronts, therefore, have to be found. What sort 
of procedures are fair in the circumstances? Where do protectable 
interests in largess stop? The first difficulty is not insuperable. The 
courts have to make such assessments in the field of natural justice 
already. The second, however, presents more difficult issues both 
of principle and measurement. Most government actions start a 
wealth-creating ripple and the location of the new office is an 
example. In assessing the area of reasonable protection the 
following factors may be relevant: 


— the extent to which a particular effect is foreseeable; 
— the administrative cost of offering procedural protections; 
-L the importance of the effect on the individual; 

— any legislative provisions governing the action. 

A further and contentious issue also arises. Why should a public 
body not be as free as a private company to exercise, say, the 
freedom of contract? Thus, even if it were feasible to give 
procedural rights to potential and actual contractors, it could be 
argued that to do so would be both undesirable in principle and 
would place public bodies at a trading disadvantage when compared 
with the private sector. 

Reich’s answer on the point of principle seems strong, however. 
If one exercises public power than one should do so fairly and with 


°? See also C. Reich, “Individual Rights and Social Welfare: the Emerging Legal 
Issues,” 74 Yale L.J. 1245 (1965) and “Social Welfare in the Public-Private State,” 114 
U.Pa.L.Rev. 487 n Compare with Lord Scarman in Findlay v. Secretary of State for 
the Home Department [1985] A.C. 318, 337 where loss of prison remission was said not 
to be a penalty. 
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regard to the effect on individuals. (It may be that private power 
should be subject to similar restrictions, but that is an issue beyond 
the scope of this article.) In practice the public contractor would 
still be free to argue that to grant procedural protections would 
involve subjection to a burden that was unreasonable and unfairly 
disadvantageous given the nature of the market place. 

This said, the procedural argument seems to be on firm ground. 
Courts would have to make judgments about fairness in relation to 
particular circumstances and would have to put limits on the 
largess ripple. The difficulties entailed are not, however, of a 
different order to those already encountered in public law. 

As for substantive justice, the issues are posed concisely by 
Reich’s advocating the “vesting” of rights—summarised in the 
words “the presumption should be that the professional man will 
keep his licence.”’” But what is implied here? Reich might be 
accused of merely advocating policies that are kind to individuals 
at some cost to the public interest—so that in a licence renewal 
case he would be advocating allowing the licence holder to keep 
the licence instead of replacing him/her with the person that the 
agency considers will better serve the public interest. He would 
thus be placing a higher premium on security of the private right 
than on the pursuit of the legislatively-defined public interest. 

The problem with such an approach is that the courts can hardly 
be expected, in a system of parliamentary sovereignty, to allow a 
private interest to prevail over a. legislative statement of public 
interest. In this respect, Reich can be seen as applying old- 
fashioned concepts of property where they are inappropriate. As 
Rudolf Dolzer has argued: 

“Such an uncompromising application of old property rules 
would seem to push government out of the more expansive 
role which it has assumed in recent times ... once society 
assumes a certain regulative role toward individual conduct, it 
follows that the government should ensure that such conduct 
be regulated in a manner consistent with the demands and 
requirements of the general public.” 


Reich’s thesis, however, may be more modest. Interests in 
largess should not be treated with impunity and so, his argument 
may run, the courts should impose limits on the exercise of 
statutory powers or discretions over largess. Reich suggests that a 
licence holder’s interest or expectation should be recognised by the 
courts who in turn would demand that those interfering with such 
an interest should show cause. Thus the licence holder would have 
no right to a renewal—there would still be a discretion to refuse— 
but it would be unreasonable not to justify the refusal by reference 
to relevant grounds. What Reich objected to was the recipient of, 


10 C, Reich, see note 1, p.785. 
u R. Dolzer, “Welfare Rights as Property Interests: A Constitutional Right to a 
Hearing and Judicial Review,” 29 Ad.L.Rev. 525 (1977). 
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or applicant for, largess being treated unfairly or unreasonably and 
having no remedies simply because the interest was deemed to fall 
short of a right. 

Such an approach offers, of course, no easy solution. It may 
result in green lights from the legislature and red from the 
judiciary. Thus, Parliament or Congress may have given a 
licensing agency an unlimited discretion not to renew licences 
precisely because it intends that licence holders should have no 
security, or considers that agencies should be able to exercise free 
judgment or thinks that there should be effective regulatory 
sanctions. Such factors may be considered to be vital for regulation 
in the public interest but may in practice be undermined by the 
courts’ interfering to protect individuals. 

In this sense, Reich is open to attack on another front. It could 
be argued that he has got the picture exactly the wrong way round. 
Some commentators might argue that, at least in Britain, cases 
such as Bromley L.B.C. v. Greater London Council? show that 
the courts are only too willing to give individual rights precedence 
over the public interest. Thus, it may be said, the real problem lies 
in persuading the courts to look to collective rights and the public 
interest and to stop seeing everything from the point of view of 
individuals. Thus Patrick McAuslan has contended that: 

“as a matter of procedure, the judges see issues brought 
before them in terms of individuals versus bureaucracy; equally 
they may think in the same way substantively, i.e. that issues 
which to the outside world appear to involve clashes of policy 
or ideology between different agencies of the state, in fact can 
on ‘proper legal analysis’ be reduced to issues of the individual 
versus the bureaucracy. Furthermore, this reductionism is in 
fact part and parcel of their general preference—their' 
ideological preference—for the individual as opposed to the 
collective.”? 


Advocates of the new property might respond that their concern 
is not in fact to alter the balance between public and private 
interests or to change the basis for resolving such conflicts. It is 
simply to urge that, whatever rules the judges apply in public/private 
conflicts, these same rules should apply to interests in largess and 
not stop at the boundaries of traditional property rights. 

So far it has been accepted that the courts have an important 
role in controlling the uses of largess. It would be a mistake, 
however, to treat the court system as the only source of controls 
and remedies relating to largess. On this point again Reich has 
been exposed to understandable criticism. Thus, Stephen Williams 
has commented that it is fanciful to expect property rights, as 


12 See C. Harlow and R. Rawlings, Law and Administration (1984), pp.1-59 on “red 
light” and “green light” theories. 

13 [1983] 1 A.C. 768. 

14 P, McAuslan, “Administrative Law, Collective Consumption and Judicial Policy” 
(1983) 46 M.L.R. 1. See also J. Griffith, The Politics of the Judiciary (3rd ed., 1985). 
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protected by the courts, to shield the invididual against government 
in a society that has incorporated all power centres into government. 
Reich, said Williams, relied on “a romantically grandiose idea of 
judicial effectiveness.” It was, however, “unrealistic to picture the 
judiciary single-handedly assuring meaningful independence for a 
citizenry that had accepted substantive dependence upon the 
legislative and executive branches.”» 

For these reasons, it is important to go beyond considering the 
courts’ response to largess and to look at what can be done 
through legislative and executive, political and institutional means 
to minimise the cost to individuals of administrators’ pursuit of the 
public interest. These matters are considered in section 3 below. 


2. Tae NEw PROPERTY AND BRITISH COURTS 


In asking whether judges will protect interests short of rights we 
focus our discussion on the extent to which courts will protect 
expectations concerning largess (that is, hopes or beliefs about the 
future enjoyment of largess that are based on a present or past 
state of affairs). Such issues differ from asking whether present 
enjoyment of an item of largess will be protected. On the latter 
question it is clear that both procedural and substantive support 
will readily be offered by the courts. Thus the holder of a licence is 
in a far stronger position than the new applicant. In McInnes v. 
Onslow-Fane*’ it was made clear that in the case of forfeiture of a 
licence, an individual was entitled to an unbiased tribunal, notice 
-and a hearing whereas, in the case of an application, far less was 
required since nothing was being taken away. In cases such as 
Congreve v. Home Office” and Wheeler v. Leicester City Council'® 
it was stated that a Minister or local authority could not revoke a 
licence where the licensee had done nothing wrong, and, even if 
good cause for revocation existed, reasons had to be given. A 
similar view of the licence as protected property was taken in 
Laker Airways v. Department of Trade’ where Roskill L.J. referred 
to an air transport licence as a “valuable commercial asset” and 
Lawton L.J. said that “when Laker Airways were granted a licence 
they acquired a right.” Substantive protection for this asset or right 
was offered and the Secretary of State was not allowed to negate 
its value by use of his prerogative powers. In another area of law it 
has been held, in Thompson v. Thompson,” that a council house 
tenancy constituted “property” within the meaning of section 24 of 
the Matrimonial Causes Act 1973. 


15 Williams, loc. cit. note 4, pp.12-13. 

16 [1978] 1 W.L.R. 1520. 

7 [1976] Q.B. 629; [1976] 1 All E.R. 697. 

18 [1985] A.C. 1054; [1985] 2 All E.R. 1106, 1113. 
9 11977] 1 Q.B. 643 at 721 and 725 respectively. 
2 [1975] 2 All E.R. 208; [1976] Fam. 25. 
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In application and expectation cases it is less easy to argue that a 
valuable good is being taken away from an aggrieved person or 
that forfeiture is involved: an application may simply prove 
unsuccessful or an expectation be unfulfilled. The issues are 
therefore more problematic. Nor is analysis helped by the confusion 
of procedural and substantive interests in this area. Many cases 
on expectations fail to make clear whether the expectation is 
substantive (e.g., an expectation of a licence) or is procedural 
(e.g., the expectation of a hearing).*’ Similarly, the protections 
offered by a court may be substantive or procedural. It is common, 
moreover, for a substantive expectation to be protected procedurally. 
(Thus the court may find that I “legitimately expect” to have a 
licence renewed and, on this basis, assert my entitlement to a 
hearing before a renewal is refused.) Such difficulties flow from the 
symbiotic relationship between some procedural and substantive 
interests. Procedural elements can be tied to substantive matters in 
a way that affects the nature of the right,” and indeed procedural 
safeguards may be seen as indispensable aspects of the “property” 
itself. 

British courts do distinguish between types of property interest. 
They do offer some protection to “lesser” interests, but their basis 
for protecting interests in largess has not been clearly articulated. 
There are a number of possible grounds upon which a court might 
protect, say, a person’s interest in a licence renewal. Thus it might 
seek to effect the will of Parliament, i.e. to keep a body. within its 
statutory powers—a principle of legality. A second aim could be to 
protect an individual’s economic or other interest. A third, to hold 
public bodies to the promises that they have made (a notion 
resembling estoppel). A fourth, to see that fairness is observed. 
These (and others) may all be acceptable grounds; the problem, 
however, is that the courts have failed to indicate which of them 
form the basis for protecting interests that fall short of rights. 


Procedural Protections 


The area in which the courts have been willing to intervene on 
behalf of lesser interests has been in protecting “legitimate 
expectations”—a category that we have distinguished from enjoy- 
ment but which covers most interests in largess. In spite of some 
commentators’ views,” we are not convinced that firm foundations 
for judicial action have been established here. 


21 See e.g. Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch. 149 and 
Cinnamond v. British Airport Authority [1980] 1 W.L.R. 582. 

22 See Dolzer, loc. cit. p.543. 

3 See J. Monaghan, “Of ‘Liberty’ and ‘Property’” 62 Cornell L. Rev. 405, 438 (1977). 
See also Justice Rehnquist in Arnett v. Kennedy 416 U.S. 134, 153-154 (1974), quoted in 
W. Van Alstyne, “Cracks in the ‘New Property’: Adjudicative Due Process in the 
Administrative State,” 62 Cornell L. Rev. 445, 462 (1977). 

% See e.g. K. Mackie, “Expectations and Natural Justice” (1985) 59 A.L.J. 33. 


Nov. 1986] EXPECTATIONS IN A JOYLESS LANDSCAPE 693 


Expectations come in various forms and owe their existence to 
different kinds of circumstance. Thus, consider the interests created 
by the following provisions: 


(i) The relevant statute says A shall be given a licence if 
conditions B, C, D, are satisfied. 

(ii) The statute says A shall be licensed if A is deemed 
worthy by body P. 

(iii) The statute says body P may give licences to anyone it 
pleases—this may or may not include A. 

(iv)-A has an existing interest resulting from a duty as in (i) 
or (ii) or a discretion as in (iii) and applies for a renewal, 
anticipating success. 

(v) A has no existing interest in the licence but has reason to 
believe that, in a consistent world, she/he will gain one 
under a duty or discretion—after all, everyone. else in A’s 
position has been given a licence. 

(vi) A has no existing interest but applies to body P and 
(speculatively) hopes for some advantage. 


In the case of (i) and (ii), rights are at issue since A shall accrue 
an interest, but in case (ii) the right is contingent on an express 
discretion. In (iii)’ A has no right at issue but seeks a privilege. In 
(iv) there is an expectation that a right or privilege will be 
renewed—this is based on the view that, since past conditions still 
obtain, the decision should be the same. In (v) there is an 
expectation based, not on an individual’s present position, but on a 
broader state of affairs—I may make a first application knowing 
that the precedents favour me. In (vi) there is merely a hope. 
There is no indication as to the chances of A’s application being 
successful. 

Looking at these interests, it is clear that the courts have a wide 
range of grounds for giving legitimacy and protection to expectations. . 
They may consider: 


— whether there is a duty or a discretion; 

— the breadth of any discretion involved; 

— the nature of the statutory power (e.g., whether it is 
managerial, administrative or judicial); 

— the nature and extent of the individual’s interest (this may 
be purely economic or an interest in the pursuit of a 
particular procedure or policy); 

— the kind of connection between the present and future 
states of affairs, be it: 

— a simple prediction, 

— some kind of assurance or undertaking, 

— aneed to treat an individual consistently over time, or, 
— a need to treat similar cases consistently; 

— the consequences of a dashed expectation—whether it 
leaves the expectant party in the status quo or involves 
some loss, e.g. a slur on his/her character. 
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It is clear, furthermore, that reference to different grounds will 
produce different results. If the present interest is paramount, for 
example, then the courts will not act in cases (v) or (vi) above but 
will in (iv). If consistency is the issue, however, there would be 
intervention in case (v). The way has thus been open for courts to 
pick and choose their_bases for decision, and it appears that they 
have exercised such freedom. 

It is Lord Denning who is credited with introducing the notion 
of legitimate expectation into public law. After Ridge v. Baldwin” 
exorcised the administrative/judicial distinction that had thwarted 
many a right to a hearing,” the notions of expectation and privilege 
arose to fill the gap. Thus in Schmidt v. Secretary of State for 
Home Affairs,” the permits of two scientology students expired 
and it was complained that the refusal to extend had been carried 
out without a hearing. Lord Denning said that whether there were 
procedural rights depended “. . . on whether he has some right or 
interest, or, I would add, some legitimate expectation, of which it 
would not be fair to deprive him without hearing what he has to 
say.” He drew a contrast between Re H.K. (an infant)® where a 
Commonwealth citizen had a right to admission if under 16 years 
old—and where there was, as a result, a duty to act fairly—and the 
Avtar Singh” case in which the statute at issue gave the immigration 
officers “a complete discretion to refuse” entry—where there was 
no duty to hear or to give reasons. On the facts in Schmidt, Lord 
Denning said that there was no right to enter or to an extension of 
the permit. An opportunity to make representations would arise if 
the permit was revoked before its end—since there would then be 
a legitimate expectation of being allowed to stay for the permitted 
time—but after expiry there were no such expectations and no 
duty to give a hearing or reasons. 

This notion of legitimate expectation asks not whether an 
individual is deeply affected by a decision nor whether any 
administrative costs of a hearing are disproportionate to the 
affected interest; it rules out such considerations on the basis of the 
existence of a discretion to refuse. The logic runs: “Since you are 
not entitled to X in any way there is no reason to protect you 
against unfair treatment in decisions relating to X.” Lord Denning’s 
statement that revocation would involve an expectation, is based 
on the view that an existing interest is being interfered with and 
that, even though revocation could be perfectly legal, there is an 
expectation worthy of protection—the expectation is that interests 


25 [1964] A.C. 40. 

26 See, e.g. R. v. Leman Street Police Station Inspector and Secretary of State for Home 
Affairs, ex p. Venicoff [1920] 2 K.B. 72; R. v. Governor of Brixton Prison, ex p. Soblen 
[1963] 2 Q.B. 243. 

27 [1969] 2 Ch.149, 170. 

2 [1967] 2 Q.B. 617. 

2 R. v. Secretary of State for the Home Department, ex p. Avtar Singh (Divisional 
Court, July 25, 1967, unreported). 
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presently enjoyed should continue unmolested and that a change of 
practice by the public body, even if otherwise legal, has to be 
justified according to the principles of natural justice. 

In the Gaming Board case,*° however, the logic of privilege was 
amended by two further notions: the general duty of fairness and 
the duty to respect reputation. Crockfords, applying for the first 
time for a certificate of consent for gaming, were refused. The 
rules of natural justice were at issue. Lord Denning’s view was that 
since this was a first application, Crockfords had no right of which 
they were being deprived: “What they are really seeking is a 
privilege—almost, I might say, a franchise ... It is for them to 
show that they are fit to be trusted with it.” Nevertheless, said 
Lord Denning, the rules of natural justice did apply. His reasoning 
then became a little strained: “The best guidance is, I think, to be 
found by reference to the cases of immigrants. They have no right 
to come in, but they have a right to be heard.” The immigration 
decision which he saw as relevant, however, was none other than 
Re H.K. (an infant). But in Schmidt Lord Denning had stated that 
there was a right of entry at issue in Re H.K. and he had 
contrasted this with the position in Avtar Singh where there was 
not. If there was no right to a certificate in the Gaming Board case 
then the Singh reasoning should have applied and there should 
have been no expectation or right to be heard. The basis for Lord 
Denning’s decision is thus unsound if based on a distinction 
between rights and privileges. It may however have been rooted in 
some theory of discretionary power. Thus, in Re H.K. and Gaming 
Board there were limited discretions (to be exercised reasonably 
and, one takes it, fairly) whereas the unlimited discretion of Singh 
could be exercised completely without regard to rights. His 
Lordship did state in Gaming Board: “The statute says ... the 
board ‘shall have regard only’ to the matters specified. It follows, I 
think, that the board shall have a duty to act fairly.”*' If this was 
the basis for the decision, it involved an abrupt switch from the 
reasoning of rights and privileges. The revised approach was based 
on the duties of a body exercising a statutory power and might 
have been expected to render irrelevant any consideration of the 
kind of interest, expectation or right affected. In that case, why the 
discussion of privileges versus rights? 

The answer is that Lord Denning’s approach to fairness looked 
simultaneously at the nature of the statutory power and the kind of 
interest affected. This emerged in the Gaming Board case at the 
point where his Lordship decided that there was a duty to act fairly 
but that this was not a duty to act very fairly. He stated that the 
Gaming Board had to let those affected know their impressions but 
that there was no need to “quote chapter and verse.” This was not, 


% R. v. Gaming Board for Great Britain, ex p. Benaim and Khaida [1970] 2 Q.B. 417, 
at 429-430. 
31 Ibid. p.430. 
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he said, a dismissal from office as in Ridge v. Baldwin or a 
deprivation of property as in Cooper v. Wandsworth Board of 
Works*—they were not “charging him with doing anything wrong.” 
The Gaming Board accordingly had to give a sufficient indication 
of objections to enable the applicant to answer them but there. was 
no duty to disclose details, names of informers or to give reasons. 

Here Lord Denning was setting up another hierarchy of interests 
to be protected. He indicated that dismissals and deprivations of 
property involve interference with existing packages of rights but 
he then created a “new property” which might be termed 
“reputation.” Even in cases of privilege, he suggested, some degree 
of fairness was: appropriate where refusal might cast a slur on a 
person’s reputation. This was fairness with a broad brush since a 
pure theory of privilege might rule out any consideration of the 
effects of refusal. ' 

The facts of the Gaming Board case create a further difficulty 
here. Would not refusal affect reputation? Megarry V.-C. seemed 
to have been of this opinion in McInnes v. Onslow-Fane™ where he 
stated: “In the Gaming Board [case] the character, reputation and 
financial standing of the applicants were in issue, so that the refusal 
of the certificate of fitness would be a slur on the applicants.” 

Further evidence that Lord Denning distinguished cases of pure 
privilege from those involving expectations came in Breen v. 
Amalgamated Engineering Union™ where he said of the duty to 
give reasons or to hear: 


“If a man seeks a privilege to which he has no particular 
claim—such as an appointment to some post or other—then 
he can be turned away without a word. He need not be heard. 
No explanation need be given ... But if he is a man whose 
property is at stake or who is being deprived of his livelihood, 
then reasons should be given why he is being turned down, 
and he should be given a chance to be heard. I go further. If 
he is a man who has some right or interest, or some legitimate 
expectation, of which it would not be fair to deprive him 
without a hearing, or reasons given, then these should be 
afforded him, according as the case may demand.” 


Again, as in the Gaming Board case, there is a tension between 
fairness as a duty owed by a person exercising a statutory discretion 
and the rights/expectations/privileges distinction. If discretions have 
to be exercised fairly, should the person affected not be entitled to 
fairness even where no particular prior claim exists—so long, 
perhaps, as he or she stands to be materially affected? 

The rights/expectations/privileges distinction thus seems unhelpful, 
especially if procedural protection for expectations is rooted in a 
notion of fairness in the exercise of statutory powers and discretions. 





32 [1863] 14 C.B.N.S. 180. 
3 [1978] 1 W.L.R. 1520, 1531-1532. 
% [1971] 2 Q.B. 175, 191. 
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The cases that followed Gaming Board and Breen did not, however, 
abandon fine distinctions between types of interests. McInnes v. 
Onslow-Fane in many respects marked the high point of such 
conceptualism. This case concerned an unsuccessful application for 
a boxing manager’s licence. Megarry V.-C. made a well-known 
tripartite distinction between cases of forfeiture, application and 
expectation. Cases of expectation differed from (first-time) 
applications “only in that the applicant has some legitimate 
expectation from what has already happened that his application 
will be granted.” 

Such expectations included instances where an existing licence- 
holder sought renewal or a person already elected or appointed to 
a position sought confirmation.’ Megarry V.-C.’s notion of 
expectation was not pursued but appeared to be founded on 
fairness (in the sense of consistency) and a version of the 
“reputation as property” theory. He said: 

“|. the expectation cases may at least in some respects be 
regarded as being more akin to the forfeiture cases: than the 
application cases; for although in form there is no forfeiture 
but merely an attempt at acquisition that fails, the legitimate 
expectation of a renewal of the licence or confirmation of the 
membership is one which raises the question of what it is that 
has happened to make the applicant unsuitable for the 
members ip or licence for which he was previously thought 
suitable.” 


Reich might not have been happy to see application cases receive 
the judicial cold-shoulder. There is evidence, however, that Megarry 
V.-C. was moving towards Reich’s onus-reversing presumption by 
imposing a requirement of consistency on the decison-maker. 

Lord Denning, on the other hand, seemed to abandon his 
former concern with the status of a person’s interests and turned 
back to an analysis of types of statutory power in the case of 
Cinnamond v. British Airports Authority.*® The question at issue 
was whether a number of car-hire drivers had legitimate expectations 
of a hearing before being banned from entering Heathrow Airport. 
What natural justice demanded, said Lord Denning, depended on 
the “nature of the administrative power.” He cited his own words 
in Schmidt and said that where a power affected a legitimate 
expectation it created an entitlement to make representations. 

At this point in his judgment it is unclear whether he was 
looking to (a) the nature of the expectations; (b) the breadth of 
statutory discretion; (c) the “nature” (i.e. administrative/judicial) of 


35 [1978] 1 W.L.R. 1520 at 1529. 

36 For further examples see Weinberger v. Inglis [1919] A.C. 606; Breen v. AEU [1971] 
2 Q.B. 175; Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch. 149; R. v. 
Barnsley M.B.C., ex p. Hook [1976] 1 W.L.R. 1052, 1058 and R. v. Assistant 
Commissioner of the Police of the Metropolis, ex p. Howell [1986] R.T.R. 52. 

37 McInnes v. Onslow-Fane [1978] 1 W.L.R. 1520, 1529. 

38 [1980] 1 W.L.R. 582, 590. 
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the discretionary power; (d) a necessary relationship between types 
of interest and types of power, or, (e) was adopting a more simple 
“broad brush” approach to fairness. 

In the phrase “legitimate expection,” his attention was on the 
first word. Having argued that in cases where there was no 
legitimate expectation there was no right to a hearing, he referred 
back to his discussion in the Gaming Board case of decisions by 
the Board of Trade in granting industrial development certificates 
and by the television authorities in awarding television programme 
contracts. He concluded: “In administrative decisions of that kind a 
hearing does not have to be given to those who may be 
disappointed.” Nor would a suspended police officer have a right 
to a hearing. 

Lord Denning does not discuss the point at length and his 
approach is hardly clear. He distinguishes the decisions of the 
Gaming Board from those involving the Board of Trade and 
television authorities but both of the latter bodies operate similar 
statutory discretions to the Gaming Board—at least in terms of 
breadth. The difference seems to lie, for him, in a distinction 
between “administrative” and other kinds of decision (he fails to 
define these but he may have the word “judicial” in mind). He 
may, on the other hand, be concerned with a class of cases where, 
as a matter of administrative practice, a hearing would not be 
feasible. He might have dealt with Cinnamond on the grounds that 
in some cases a hearing was not practicable, or that interests were 
not affected or that expectations were not created because of lack 
of information. Instead, he purported to rely on the unexplained 
concept of “administrative decisions.” 

We say “purported to” because Lord Denning complicated 
matters further by stating that, had the drivers been of good 
character and been confronted with a sudden prohibition order 
(instead of being persons with previous convictions for touting at 
Heathrow) they would have had expectations of a hearing. Why, 
one might ask, should this have made any difference given that this 
was an “administrative decision”? Leaving aside the condemnatory 
aspects of the judgment, it can be seen that Lord Denning switched 
rapidly from looking at the nature of the power, to considerations 
of practicality, to the type of expectation. Another view could be 
that these issues are confused throughout the judgment. 

In Reich’s terms the above cases are hardly comforting. The 
Gaming Board and McInnes cases incorporated the very notions of 
privilege to which he objected. On the other hand, McInnes did 
acknowledge the expectation of the person seeking a licence 
renewal and there were signs that interests in existing reputations 
and livelihoods would be recognised. There is another body of 
cases, moreover, in which expectations have a more positive role. 
The common thread of these decisions is that where a public body 
expressly or impliedly undertakes to follow a certain procedure or 
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to apply certain criteria, it may be told by the court that it is not 
free to depart from those procedures or criteria without observing 
certain requirements of due process. 

The trail-blazing case was R. v. Liverpool Corporation, ex parte 
Liverpool Taxi Fleet Operator’s Association,” where the Corporation 
had limited the number of taxi-cab licences in Liverpool to 300 and 
had assured the owners that they would not change the policy 
without hearing representations. When the Corporation resolved to 
increase the number, the Court of Appeal said that this could not 
be done without hearing the owners. The basis of the decision was 
fairness rather than either estoppel or a general duty to consult 
when rule-making. An expectation (and, it seems, one that had 
been relied upon) could not be dashed with impunity, especially 
one accompanied by an undertaking to pursue a particular course 
of action or procedure. 

The undertaking in Attorney-General of Hong Kong v. Ng Yuen 
Shiu® was more elaborate. The Hong Kong Government in 1980 
changed its policy of not repatriating illegal immigrants once they 
had reached an urban area. The applicant was an illegal entrant 
from Macau. A senior immigration official announced, on television 
and elsewhere, that Macau immigrants’ would be treated as if non- 
Chinese—they would be interviewed and cases treated on their 
merits. The applicant gave himself up but was given no opportunity 
to present his case. The Privy Council said that the Director of 
Immigration was bound to listen to the applicant’s arguments in 
the light of the promises given. These had created procedural 
expectations that had to be implemented so long as they did not 
interfere with the discharge of statutory duties. 

Again in H.T.V. v. Price Commission“ the issue was fairness. 
The Commission had regularly treated the Exchequer Levy payable 
by H.T.V. to the Treasury as a cost for the purpose of determining 
its profits. This was laid down in the Price Code issued ‘by the 
Commission. When the Commission decided to depart from the 
Code in 1975, H.T.V. obtained a declaration that the previous 
practice should be adhered to. Lord Denning said that if the Code 
had regularly been applied in a particular way then that 
interpretation should continue in the absence of good reasons for 
departure: “At any rate they should not depart from it in any case 
where they have, by their conduct led the trader to so believe that 
he can safely act on that interpretation of the Code and does so act 
on it.” 

Here the expectation was based on precedent and regular 
practice rather than on any express undertaking. Thus, Lord Fraser 
said in the GCHQ case that a legitimate expectation might arise 
from an express promise or from “the existence of a regular 


3 [1972] 2 Q.B. 299; [1972] 2 W.L.R. 1262. 
40 11983] 2 A.C. 629. 
4 [1976] I.C.R. 170, 185. 





700 THE MODERN LAW REVIEW [Vol. 49 


practice which the claimant can reasonably expect to continue.” It 
is to be anticipated, therefore, that where a body is engaged in 
irregular, non-recurring forms of decision-making it will be deemed 
less likely to create expectations than where it deals with a series 
of similar decisions. Accordingly, in the planning case of Enfield 
London Borough Council v. Secretary of State for the Environment® 
it was argued that the Secretary of State had acted unfairly in 
making a decision on the basis of a new policy rather than the 
existing development plan. In the High Court, however, Melford 
Stevenson J. could find no implied representation that the Secretary 
of State would adhere to the original plan. The latter had an 
unfettered discretion to look to the merits of the case. ` 

This prompts discussion of a group of cases in which expectations 
are created by the promulgation of rules, often of a non-statutory 
nature, and where the courts hold bodies to the policies professed. 
One such decision was R. v. Secretary of State for the Home 
Department, ex parte Asif Mahmood Khan* which concerned entry 
for adoption. A Home Office advice letter described how the 
Secretary of State would exercise his discretion and set out four 
conditions that applicants had to satisfy. Mr. and Mrs. Khan could 
satisfy those conditions, but not a fifth, introduced at the time of 
entry on the basis of the Immigration Rules. Parker L.J.. said that 
the Secretary of State could adopt a new policy but only after the 
recipient of the letter had been given a chance to make 
representations and only after serious consideration. This was not a 
case of estoppel but, according to Dunn L.J., of acting unreasonably. 
Having set out the matters for consideration in the letter, the 
Secretary of State could not decide on a consideration “which on 
his own showing was irrelevant.” 

The courts will also recognise legitimate expectations founded on 
implication rather than past practice, representation or any other 
undertaking. In Niarchos (London) Ltd. v. Secretary of State for 
the Environment the High Court quashed a decision of the 
Secretary of State for misdirecting himself as to the provisions of a 
development plan. Sir Douglas Frank Q.C. said: “When he 
expresses himself to be deciding a case under a stated policy, it 
must follow that if he decides the case other than in accordance 
with that policy, he misdirects himself.” 





“ Council of Civil Service Unions and Others v. Minister for the Civil Service [1985] 
A.C. 374, 401. See also R. v. Hull Board of Prisoners, ex p. St. Germain {1979] Q.B. 
425; O'Reilly v. Mackman [1983] 2 A.C. 237, 274 and R. v. Secretary of State for 
Transport, ex p. Greater London Council [1985] 3 All E.R. 300, 318. For a case in which’ 
the duty to consult can be seen either in terms of expectations or duties to act fairly see 
R. v. Secretary of State for Transport, ex p. Greater London Council [1985] 3 All E.R. 
300 also see R. v. London Borough of Brent, ex p. Gunning and Others, The Times, 
April 30, 1985. i 

8 [1975] J.P.L. 155. 

“ [1985] 1 Al E.R. 40, 52. 

3 Ho 35 P. & C.R. 259, 264. 
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Again, in Bell and Colville Limited v. Secretary of State for the 
Environment and Guildford B.C. Forbes J. agreed that “where 
the Secretary of State decided a case by applying a policy, he had 
to get the policy right.” At this point it is clear that the basis for 
holding the decision-maker to professed policies may be shifting 
ground from the protection of individuals’ expectations in favour of 
a concern that powers be exercised reasonably (i.e. taking into 
account all relevant factors and leaving out irrelevancies). Arguably 
the final step was taken in J. A. Pye (Oxford) Estates Limited v. 
West Oxfordshire District Council and the Secretary of State for the 
Environment.” There it was established that improper weight had 
been attached to one circular and another, relevant, circular, had 
been ignored. The judge, David Widdicombe Q.C. said that if a 
relevant circular came into existence before the decision “it was a 
material factor of which account must be taken”. Since it was not 
considered, the decision had to be quashed. 

This series of cases indicates that, at least in relation to established 
or announced procedures, policies and rules, expectations may 
be implied with some readiness. The recognition of such expectations 
also appears consistent with review based on reasonableness. 

To summarise thus far. There are two bodies of case law on 
expectations, marked by different characteristics. The first group is 
plagued by the language of rights and privileges, the second is 
more firmly rooted in the language of fairness. 

Has a new property been recognised in procedural terms by 
British courts? Where forfeiture of current enjoyment is involved, 
the new property rights clearly exist but in expectation cases such 
rights are absent in so far as the doctrine of privilege has survived. 
This notion has not only excluded application cases from judicial 
protection but has resulted in judicial failure to develop general 
principles. What is worrying about such cases as Schmidt, Gaming 
Board and Cinnamond is not to know which notion of expectation 
Lord Denning is talking about in any given sentence. The ‘grounds 
on which effects will be given to legitimate expectations should be 
made clear, as should the considerations governing the sort of 
protection that the courts will offer. 

The cases on expectations as to procedures, policies and rules 
suggest a way forward. First, the fundamental basis for protecting 
an expectation should be the principle that a public body with a 
legal power is expected by Parliament, and has a duty, to exercise 
that power fairly in dealing with those whose economic or material 
interests are affected by the exercise of that power. Such an 
approach rules out reference at this stage to any distinction between 
types of discretion or between rights and privileges. It also removes 
the need to apply special principles to certain forms of interest 
such as livelihood or reputation. 


4 [1980] J.P.L. 823. 
47 [1982] J.P.L. 577. See the comment by Michael Purdue at [1982] J.P.L. 579-581. 
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Secondly, the content of a procedural duty should be decided 
with reference to known principles. Thus, in the most general 
case—for example where A has an expectation relating to a future 
interest to be allocated by public body B—the following matters 
should govern review: 

— Whether the past actions of B have led A to develop an 

. expectation that is worthy of protection. The basis of this 
consideration is the notion that statutory powers are not 
given to public bodies to be exercised capriciously. 
Reasonable and fair action thus involves a modicum of 
consistency. Certain types of action will create legitimate 
expectations on this basis. This includes an express or 
implied undertaking to behave in a certain manner in 
exercising powers (e.g. a promise to follow certain policies 
as in Liverpool Taxis or Attorney-General of Hong Kong); 
prior treatment that has a Piscean quality (HTV; 
‘GCHQ) and publication of rules or policies known to be 

- relied upon (Rhan; pes). 

— Whether the decision to refuse or deny an expectation is 
“neutral” or has a detrimental effect on the interests, 
reputation etc of the person affected (Gaming Board). 

— The balance between the administrative costs of offering 
certain protections (e.g. a hearing) and the seriousness of 
the interest at issue to the affected party. 


In accordance with these criteria, a case involving a licence 
application would not turn on whether a right or privilege was 
involved, or whether this was an application, renewal or forfeiture 
case. The primary consideration would be whether there was a 
reasonable balance between the procedure adopted and the effect 
on the individual. If I am one of a thousand applicants I may, 
therefore, expect less detailed reasons for refusal than where there 
are three applicants. The same procedural principles should apply 
across the spectrum of largess. Thus Lord Denning’s notion of 
types of administrative act should be rejected except in so far as 
the feasibility of due process is considered in relation to particular 
circumstances. Similarly, the notion of freedom to contract should 
not in itself protect the public contractor. That is not, of course, to 
say that a public contractor should not be free to make the case for 
freedom from certain procedural requirements by presenting 
arguments on the practicalities of observing those requirements. 

Should a distinction be made between an expectation as to 
procedure and an expectation as to substance as a foundation for 
procedural protection? There seems no reason in principle for 
differentiating and, in any case, it is often easy to describe an 
expectation in both procedural and substantive terms. It should be 
open to the courts to protect both on similar grounds. 


` Substantive Protections 
The courts can impose substantive restrictions on a power over 
largess only by keeping the power within statutory limits or by 
seeing that it is properly exercised. Where governmentally-created 
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wealth depends on an exercise of the crown prerogative, the courts 
have only interfered to order compensation or where the prerogative 
has been exercised in conflict with a statute. Thus, in the Laker 
Airways case,“ Laker’s economic interests were affected by the 
Secretary of State’s withdrawal of designation under an air services 
agreement. When the Government claimed this to be an 
unreviewable act of prerogative the Court of Appeal disagreed and 
stated that the perogative power was implicitly limited by the 
provisions of the Civil Aviation Act 1971. 

When a statutory power or discretion is at issue the question is 
one of vires; whether the body’s power extends. to cover a certain 
decision or policy. The recipient of largess is likely to have a 
special problem where a public body uses its powers of largess to 
pursue certain regulatory or political ends. In these circumstances, 
the courts might consider whether the aims pursued fall within the 
policy and objectives of the relevant Act as in Padfield.”” They 
might look to see whether a discretion was fettered or improperly 
or unreasonably exercised. Provided, however, that the public 
body makes no obvious mistakes of such a kind, it has until 
recently been clear that the courts will be reluctant to interfere 
with decisions on the distribution of largess. Thus, for instance, 
commentators have generally accepted that few questions of legality 
can arise in decisions relating to the allocation of government 
contracts.° a 

That position should, however, be reassessed in the light of the 
House of Lords’ decision in Wheeler and Others v. Leicester City 
Council.” The facts of the case were reported as follows. Leicester 
Football Club had a licence to use a recreation ground administered 
by the local council. In March 1984, the English Rugby Football 
Union announced a tour of South Africa. The international team 
was to include three Leicester Football Club players. In response, 
Leicester City Council invited the club to a meeting and asked 
representatives to answer four questions concerning their attitude 
to apartheid and to the tour. The club failed to align itself with the 
Council’s policy of actively opposing the tour and, as a result, the 
Council passed a resolution banning the club from using a recreation 
ground for 12 months. The Court of Appeal ruled that the Council, 
in exercising its statutory discretion in relation to the ground, was 
entitled to have regard to its other statutory functions. It had a 
duty to promote good race relations under section 71 of the Race 
Relations Act 1976 and thus it could not be said that the decision 
to ban the club (so as to distance the Council from the club) was 
unreasonable. The House of Lords, however, held the resolution 


48 Laker Airways v. Department of Trade [1977] 2 Q.B. 643. See now Council of Civil 
Service Unions v. Minister for the Civil Service [1985] A.C. 374. 

4 Padfield v. Minister of Agriculture, Fisheries and Food [1968] A.C. 997. 

5 See Daintith, loc. cit. note 4 and G. Ganz, Comment [1978] P.L. 333, 338. 

s1 [1985] A.C. 1054 (H.L. and C.A.). 
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to be unfair and unreasonable and a misuse of the Council’s 
statutory powers relating to the control of open spaces. It was 
unreasonable, said Lord Roskill, for the Council to have gone 
beyond persuasion: “. . . in a field where other views could equally 
legitimately be held, persuasion, however powerful, should not be 
allowed to cross that line where it moved into the field of 
illegitimate pressure coupled with the threat of sanctions.”°* The 
four questions, Lord Roskill said, coupled with the insistence on 
certain answers to these, were more than powerful persuasion and 
were unreasonable in the Wednesbury sense. Lord Templeman 
added that a private individual or organisation could not be obliged 
to display zeal in the pursuit of an object sought by a public 
authority. For him, this was not a case of the Council making 
legitimate use of its administrative powers but one of unjust 
punishment and so misuse of power. He stated: “The Council 
could not properly seek to use its statutory powers of management 
or any other statutory powers for the purpose of punishing the club 
when the club had done no wrong.”°? 

, Here, then, limits were placed on the uses to which the power of 
control over largess could be put. The case is notable in applying 
the broad brush of fairness testing rather than relying on minute 
statutory construction. It remains to be seen whether the decision 
will be treated as of general application to the use of powers of 
largess in pursuit of policy or will be confined to instances of 
illegitimate sanctioning and punishment. Since, however, the club 
was seemingly being deprived of present enjoyment rather than 
being denied an application, it could be argued that this is a 
forfeiture case only and has no bearing on applications and 
expectations. In that case, it could be said that public bodies still 
have a free hand in distributing (if not in recalling or interfering 
with) items of largess. 

Reich himself considered that the American courts could exercise 
little control over largess through the rules on relevance: “It has 
proved possible to argue that practically anything in the way of 
regulation is relevant to some legitimate legislative purpose.” 
Nevertheless he called on the legislature both to strive for 
“meaningful and judicious” concepts of relevance and to confine 
rule-making powers within ascertainable limits. The significance of 
Wheeler lies in showing the lengths to which the judges may be 
prepared to go to protect private interests. In this respect Reich 
can easily be stood on his head: it has proved possible to show 
practically any regulatory action to have been aimed at some 
illegitimate purpose. Such notions as the “illegitimate sanctioning” 
of individuals and the “fiduciary duty to ratepayers” are, indeed, 
calculated to ensure the prevalence of private over public interests. 


22 Ibid. p.1078. 
53 Ibid. p.1081. 
5 Reich, loc. cit. (1964), p.782. 
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A further foothold for individuals has been carved out by means of 
the rules on standing. These rules are important to those who seek 
to protect an interest by resort to public law since they govern 
access to judicial review. What the courts have done is to show a 
willingness to attribute standing to those with mere expectations. 
To grant standing is not to concede that a directly énforceable 
interest is involved. It is, however, to open the door to enforcement 
of that interest. 

In O’Reilly v. Mackman® Lord Diplock stated that the prisoners 
had no right to remission of sentence but had a “legitimate 
expectation” that general past practice on remissions would be 


adhered to in the absence of a reason to the contrary. As one 


commentator put it: “In effect the ‘legitimate expectation’ is that 
official powers shall not be used arbitrarily: it is ultra vires to do 
so. 29, 

Such a development comes closer to the position advocated by 
Reich. The expectation brings in the substantive case which in turn 
allows review of decisions or acts that are unreasonable because’ 
arbitrary. Arbitrariness here involves departing from a practice or 
policy that has created expectations and doing so without being 
able to give adequate justification. This is not so far from creating 
a protected expectation. Only the notion that public law is not 
overtly concerned with protecting individuals’ interests (as opposed 
to keeping public bodies within their powers) demands the two-tier 
argument involving standing instead of a direct statement of right. 

Lord Diplock amplified his position in the GCHQ case, ae 
decision located at the point where the line between expectations 
and forfeitures becomes very faint. He said that to qualify as a 
subject for review a decision must have consequences that impact 
upon other persons, either by affecting that person’s rights as 
enforceable in private law, or, 


“by depriving him of some benefit or advantage which either 
(i) he has in the past been permitted by the decision-maker to 
enjoy and which he can legitimately expect to be permitted to 
continue to [enjoy] until there has been communicated to him 
some rational ground for withdrawing it on which he has been 
given an opportunity to comment, or (ii) he has received 
assurance from the decision-maker [that benefits and advan- 
tages] will not be withdrawn without giving him first an 
opportunity of advancing _ reasons for contending that they 
should not be withdrawn.” 


= s [1983] 2 A.C. 237. 
56 K. Davies, All England Law Reports: Annual Review of Administrative Law (1984), 


p.5. 
57 Council of Civil Service Unions v. Minister for the Civil Service [1984] 3 All E.R. 
935. ` 


58 Ibid. p.949. For a contrast between rights accorded by expectations and rights 
conferred by statutory provision see Webster J.’s judgment in R. v. London Borough of 
Sutton, ex p. Hamlet (unreported, CO/1657/85), cf. Hodgson J. in R. v. London Borough 
of Brent, ex p. Gunning (CO/1256/85), The Times, April 30, 1985. 
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The seeds of the substantive right can be seen in both the 
expectation and forfeiture cases. Where there is a past practice, 
right or benefit plus a legitimate or reasonable expectation, it is not 
the case that the public body can freely deprive a person so long as 
it follows the appropriate procedure (e.g. by communicating 
grounds and giving an opportunity to comment). There is a further 
test: there must exist “rational” grounds. Thus an expectation is 
substantively protected to the extent that rational grounds must 
exist and be demonstrated before interference with the expectation 
will be allowed.” 

Consistency demands that the rules on standing should not be 
contradicted by the rules of substance. This is not to advocate the 
abandonment of standing. It is to say that where an interest 
suffices for standing it should not be written-off as an interest that 
is unworthy of protection when the substantive issue is decided. In 
so far as the courts are increasingly willing to consider issues of 
legality in looking at standing,” the case for consistency is 
strengthened. Nor does the law have to be developed radically 
here since Lord Diplock has given the lead, it merely has to be 
accepted that the exercise of a statutory power is unreasonable and 
ultra vires in so far as it affects expectations detrimentally without 
proper cause. 

That the judges have not yet fully arrived at this position was 
demonstrated in Findlay v. Secretary of State for the Home Dept. 
in which the expectations argument was only presented and 
considered in its narrowest form. The case followed the Home 
Secretary’s introduction of a new policy on remission by which the 
complainants, a group of prisoners, stood to lose the terms of 
remission that they would have expected under the existing system 
of parole. The substantive issue was whether the Home Secretary’s 
policy was reviewable as ultra vires. 

The complainants relied on their legitimate expectations to 
establish standing but failed to convince either the Court of Appeal 
or the House of Lords that those expectations were enforceable in 
the face of the Secretary of State’s statutory discretion. In the 
Court of Appeal, the Master of the Rolls stated that a legitimate 
expectation gave rise to locus standi in relation to judicial review 
but that frustration of such expectations did not create a separate 
ground of complaint. Were it otherwise, he commented, “any 
consistent exercise of discretionary powers in a particular way 
would soon cause the discretionary element to wither.” Such an 
argument seems, however, to go too far. A rule demanding that 


5 See also Lord Denning in R. v. Liverpool Corporation, ex p. Liverpool Taxi Fleet 
Operators’ Association [1972} 2 Q.B. 299, 308. 

© See Inland Revenue Commissioners v. National Federal of Self-Employed and Small 
Businesses Ltd. [1982] A.C. 617. See also P. Cane, “Standing, Legality and the Limits of 
Public Law” [1981] P.L. 322. 

6 [1985] A.C. 318 (H.L.). 

&2 [1984] 3 All E.R. 801, 811. 
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there should be reasonable, relevant or rational grounds for dashing 
a legitimate expectation might restrict a discretionary power but to 
keep a discretion within proper bounds is not to cause it to 
“wither.” 

In the House of Lords, Lord Scarman also considered that 
preliminary and substantive issues were very different. Asking what 
was the /egitimate expectation of the prisoners he said: 

“the most that a convicted prisoner can legitimately ete is 
that his case will be examined individually in the light of 
whatever policy the Secretary of State sees fit to Store 
provided always that the adopted policy is a lawful exercise of 
the discretion conferred on him by the statute . .. Any other 
view would entail the conclusion that the unfettered discretion 
conferred by the statute on the Minister can in some cases be 
restricted so as to hamper, or even prevent, changes of 
policy.”© 


Here Lord Scarman did not address the major question which 
was whether to be lawful even an unfettered discretion had to be 
exercised according to certain rules. Ever since Padfield it has been 
clear that even “unlimited” discretions are subject to controls. 
Lord Scarman skated over the point by conceiving of the prisoners’ 
expectations as procedural rather than substantive. In doing so he 
revived a version of the privilege argument. He said that to negate 
the prisoners’ expectations of not serving their full sentences in 
prison was no punishment or “penalty” since the original court 
sentence constituted the punishment. Such a defeated expectation, 
he said, could be no ground for judicial review. 

This reasoning runs counter to the notion that expectations or 
interests short of rights merit substantive protection according to 
the principles of fairness—at least it would exclude certain types of 
expectation from such protection. Lord Scarman, accordingly, did 
not have to deal with the argument (derivable from Liverpool 
Taxis and GCHQ) that the prisoners had legitimate expectations 
not merely that existing policies would not be changed to their 
prejudice but that their prospects of remission would not be dashed 
without there being rational grounds for such action and an 
opportunity to comment on those grounds.“ For Lord Scarman it 
was sufficient that the Secretary of State had considered the cases 
on their merits and not wrongly fettered his discretion according to 
the British Oxygen® rules. 

The approach of Lord Diplock in GCHQ seems preferable to 
that of Lord Scarman on this issue. If statutory powers or 
discretions are there to be used fairly and reasonably then they 
should be open to review where no good grounds for action can be 


& [1985] A.C. 318, 338. 
See also R. v. Secretary of State for the Home Department, ex p. Tarrant [1985] Q.B. 
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demonstrated—for example where a Secretary of State changes a 
policy in order to victimise the applicant or changes policy in a way 
that affects the applicant disproportionately. To deal with standing 
and substantive issues on inconsistent grounds is to adopt an 
ambiguous approach to fairness. To recognise only expectations as 
to procedure is to miss half the argument and to narrow the class 
of “legitimate” expectations, as in Findlay, is inappropriately to 
restrict the principles of fairness. 


3. EXPECTATIONS BEYOND THE COURTS 


Even if the judiciary were to revise their approach to expectations 
along the lines suggested above, they would play a minimal part in 
improving the position of the hundreds of thousands of persons 
who are affected by largess. Most individuals who fail to obtain a 
licence, whose application for a contract is refused or whose 
subsidy is not renewed will not have the resources or inclination to 
go to court. In this respect, the new property is heavily dependent 
on the old property.. Many public decision-makers, moreover, will 
operate in ignorance of any judicial requirements, or, if they do 
employ lawyers, will still pay insufficient attention to the legal rules 
in administering largess. Much that is undesirable will result from 
such factors as poor organisation, institutional mismatches, 
incompetence and overload: 

Something can be done to regulate the administration of largess 
before the courts come onto the scene. Legislative bodies can 
detail the procedures to be followed in distributing grants, subsidies 
or licences. Adopting Reich’s philosophy, they might pay particular 
attention to procedural provisions when broad regulatory discretions 
are allocated. There should be requirements to give hearings and 
reasons where these are perceived as feasible and appropriate. This 
is not, however, to suggest that the rules and procedures governing 
largess should be legalised and judicialised.© Nor is it to suggest 
that any movement towards rights is necessarily a good thing 
(those debating welfare rights’ have thrown cold water on such 
suggestions). The lesson to be taken from Reich is not that 
decisions on largess should be given over to lawyers or governed 
by considerations of private interest. His stronger message is that 
individuals’ interests should not be treated lightly simply because 
they relate to largess rather than traditional property rights. 


On the terms “legalised” and “judicialised” see J. L. Jowell, Law and Bureaucracy 
(1975), Chap. 5. 

7 On the welfare rights debate see, e.g. Reich loc. cit. (1965) and (1966); R. Titmuss, 
“Welfare Rights, Law and Discretion” (1971) 42 Pol. Q. 113; R. White “Lawyers and the 
Enforcement of Rights” in P. Morris, R. White and P. Lewis, Social Needs and Legal 
Action (1973); J. Jowell “The Legal Control of Administrative Discretion” [1973] P.L. 
178, R. de Friend, “Welfare Law, Legal Theory and Legal Education” in M. Partington 
and J. Jowell (eds. ), Welfare Law and Policy (1979); M. Adler and A. Bradley, Justice, 
Discretion and Poverty (1975). 
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Within the administration measures can also be taken so as more 
efficiently to resolve conflicts of public and private interests. To 
this end, distinctions on the rights/privileges spectrum should be 
treated as irrelevant; civil servants and other officials should be 
instructed to adopt procedures that are fair within the constraints 
of feasibility and which bear in mind the extent of affected 
interests. Systems of internal checking have in the past been 
suggested as alternatives to ex post facto judicial review® and rule- 
making, with all its faults, does often provide a way of instituting 
protective procedures especially at the lowest levels of a 
bureaucracy. 

Institutional steps can also be taken to make procedures fairer. 
Conflicts of interest can be avoided by the use of independent 
decision-makers in the form of tribunals and agencies. As Ganz has 
pointed out,” more can depend on who makes the decision than on 
the kind of discretion, decision or rule that governs the issue. 
Perhaps more importantly, endeavours should be made to secure 
an appropriate match between the type of decision-maker and the 
issue involved. Agencies that take decisions involving largess should 
also adopt a policy of maximum disclosure since the more that is 
publicly available to explain decisions, the less room there is for 
injustice, actual or perceived. All such steps should be taken as if 
rights rather than lesser interests were involved. In general, issues 
of principle involving largess should be treated as if property were 
involved but the package of protections offered should be tailored 
to the particular circumstances of the case. 

In Britain it has been clear that governments have used their 
powers relating to largess in order to secure political ends. Thus 
contractual powers have been used in such fields as price controls, 
discrimination and land-use planning” and Daintith has pointed to 
the power of dominium by which the wealth of government can be 
wielded in a manner that is relatively free from control.” Similarly 
-the powers of public purchasing, subsidy and industrial assistance 
have been used in “blacklisting” procedures so as to further such 
policies as pay limits. Not only are such powers difficult to control 
through the courts but they operate in a politically unaccountable 
and often’ random fashion. When a Minister uses contracts or 
subsidises in a particular manner, he or she is accountable to 
Parliament but negotiations are often surrounded by secrecy and 
Ministers have been unwilling, for example, to name blacklisted 
firms. The usual processes of consultation, publicity and reporting 
are by-passed. Such procedures can be opportunistic and ad hoc. 





® See, e.g. G. Ganz, “The Control of Industry by Administrative Process” [1967] P.L. 
93. : 
© See R. Baldwin and K. Hawkins, “Discretionary Justice: Davis Reconsidered” 
[1984] P.L. 570. 

7” G. Ganz, “Allocation of Decision-Making Functions” [1972] P.L. 215 and 299. 

71 See J. L. Jowell, loc. cit. note 4. 

” Daintith, “Legal Analysis of Economic Policy” (1982) 9 J. Law & Society 191, 215. 
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In short, they are ill-designed to respect the interests of parties 
beyond the immediate bargain and ex post facto review is often 
ruled out from the start. Arguments may be made for the use of 
largess in enforcement and efficiency terms. There is less evidence 
that any new property has been or is likely to be recognised and 
respected by those wielding political power. 


4. CONCLUSIONS 


To create a new property in the public interest state is not to 
attack the discretions that govern the enjoyment of governmentally- 
created wealth. It is, however, to demand that those discretions 
should be used fairly and reasonably and not exceeded or abused. 

In Britain the new property has arrived, albeit in straggling 
fashion. The courts have taken some steps on the procedural front 
to protect those affected by largess but they have not gone far 
enough and have not developed clear principles. The central 
concept of expectations has been erected but on insecure 
foundations. At various times the courts pay regard to the will of 
Parliament, the extent of an individual’s interest, the type of 
function being carried out; the effect on a reputation; the feasibility 
of certain procedures, the dictates of fairness and a host of other 
factors including the moral propriety of an individual’s conduct. 
Failure to adopt a consistent approach to such matters has produced 
decisions that are difficult to justify according to consistent 
principles. 

We have argued that the courts should protect all interests in 
largess by imposing procedural requirements with reference to 
certain common principles and that the extent of procedural 
protections should be decided according to the individual case but 
again in relation to stated criteria. In this respect we endorse Reich 
on procedural matters. The status of a person’s interest should not 
provide an excuse for unfair treatment. 

The argument that the substance of interests short of rights 
should be protected is far more problematic. We reject the view 
that, where a statutory discretion is based on Parliament’s definition 
of the public interest, the courts should be free to redefine that 
public interest in a manner that subjugates it to private concerns. 
Thus, where a statute creates interests that are clearly short of 
rights the courts should not recreate these interests in another 
guise. The courts should, however, keep administrators within the 
terms of their powers and, in doing so, prevent unfairness and 
abuse of power. Wheeler and other cases show that problems are 
encountered here that go far beyond the field of largess. The 
judges are inclined to protect private rights where local authorities 
interfere with individuals in pursuit of the public interest but 
prisoners’ and trade unionists’ expectations have failed to excite 
such a response from the judiciary. Nor is is clear why interests 
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that suffice to establish standing should not be recognised when the 
substance of a case is dealt with. 

Our concern is not that the courts are unable to protect 
substantive interests in largess by exercising review, it is that, as in 
other areas, they are inclined to do so in an inconsistent and highly 
selective fashion. There is, however, no ready solution. On matters 
of procedure it is feasible to apply the rules of fairness across the 
spectrum of rights/interests. On matters of substance, divisions in 
that spectrum are drawn by Parliament and are unavoidable. One 
can nevertheless call on the courts to construe statutes in a manner 
that respects public and private interests to keep discretionary 
powers within their proper bounds and to eschew restrictions on 
the notion of legitimate expectations that owe more to formalism or 
legalism than to life’s realities. 

In the final analysis, however, the quality of treatment received 
by those affected by largess will not be dictated by the courts. 
Institutional and legislative factors will have an important role but 
political attitudes and policies will largely determine matters. What 
counts is the extent to which Ministers respect the concerns of 
individuals when in pursuit of the public interest and the extent to 
which such Ministers are held accountable by public and Parliament. 

No apologies should be expected because politics holds sway in 
this area. It is right that in many cases individual interests should 
give way in favour of the public good. Lawyers should set out to 
create the new property with an air of modesty. To seek to create 
citadels for individuals may be to misplace endeavours. 
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INTERNMENT AND DETENTION WITHOUT 
TRIAL IN NORTHERN IRELAND 1971-1975: 
MINISTERIAL POLICY AND PRACTICE 


On August 9, 1971, Mr. Brian Faulkner, who was concurrently 
Prime Minister and Home Affairs Minister (MHA) of the Northern 
Ireland Government, with the consent of H.M. Government and 
assistance of H.M. armed forces, re-introduced internment in the 
province. He authorised the internment of 342 persons that day 
and steadily increased the numbers so held until his government 
was prorogued on March 26, 1972: 940 persons were interned or 
detained at the time. H.M. Government, which then assumed 
responsibility for governance of the province, continued to operate 
internment and detention until December 1975. Mr. William 
Whitelaw, now Viscount Whitelaw, served as the first Northern 
Ireland Secretary (NISS), from March ‘26, 1972 to December 2, 
1973. His successor, Mr. Francis Pym, enjoyed only a short term of 
office because a general election on February 28, 1974 returned the 
Labour Party to Government. Mr. Merlyn Rees, the opposition 
spokesman on Northern Ireland was appointed the new Secretary 
of State and remained so until 1976. Save for Mr. Pym’s brief 
tenure, Viscount Whitelaw and Mr. Rees enjoyed responsibility for 
the internment and detention measures after direct rule was 
introduced in March 1972. 

This article, drawing on information provided by the Northern 
Ireland Office’ and interviews with Viscount Whitelaw and Mr. 
Rees,” describes and analyses these ministers’ policies and practices. 
Part I describes the history of the legislation and its use during the 
three and one-quarter year period. Part II examines two .principal 
criticisms of the programme, that interned and detained persons 
were used as “hostages” and that it operated discriminatorily 
against the Republicans. . 


I. History OF INTERNMENT AND DETENTION 1971-1975 


A. Constitutional Responsibility for Internment and Detention 
Without Trial 


The power to re-introduce internment was provided by the 
emergency legislation’ which was originally enacted by the Northern 


1 Appendix. 

? Interview with Mr. Merlyn Rees at the Norman Shaw Building on November 22, 
1984 and Interview with Viscount Whitelaw at the Privy Council on November 23, 1884. 

3 Civil Authorities (Special Powers) Acts (Northern Ireland) 1922-43 Regulations 
(S.R. & O. (N.I.) 1956, No. 191). 
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Ireland Parliament* in 1921.° The Civil Authorities (Special Powers) 
Act, (Northern Ireland) 1922 (hereafter SPA), was valid for one 
year, but it was re-enacted every year until 1928, for a five-year 
period in 1928° and permanently in 1933.7 The SPA regulations 
conferred extraordinary powers of arrest, detention? and 
internment.’ In particular, SPA Regulation 12 authorised the 
MHA to issue an Internment Order against a person" “who is 
suspected of acting of having acted or being about to act in a 
manner ‘prejudicial to the preservation of the peace and the 
maintenance of order in Northern Ireland . . .” On the three prior 
occasions when the Northern Ireland Government re-introduced 
internment in the province, 1921-1924, 1938-1945 and 1956-1961,” 
the MHA alone took the decision to use the measure. 

However, after the clash between civil rights marchers and Helios 
in 1968 prompted the British Home Secretary, Mr. James Callaghan, 
to look more closely at a range of matters in the province, 
including allocation of housing, public sector employment, local 
government and provincial parliamentary electoral boundaries and 
law and order, the exercise by the. MHA of these extraordinary 


4 Government of Ireland Act 1920 (10 & 11 Geo. 5, c.67), s.4(1). For a discussion of 
the Northern Ireland Parliament’s power to enact emergency legislation see: H. Calvert, 
Constitutional Law in Northern Ireland: a study in regional government (1968), pp. 380- 
389; C. Palley, “The Evolution, Disintegration and Possible Reconstruction of the 
Northern Ireland Constitution,” 1 Angl-Amer. L.Rev. 368, 400-404, 434-440 (1972). 

5 Civil Authorities (Special Powers) Act (Northern Ireland) 1922 (12 Geo. 5, c.5). The 
Civil Authority under the Act promulgated. regulations which provided detention and 
internment. Peace Preservation: Arrest and Detention of Suspected Persons (S.R. & O. 
(N.I.) No. 34, 1922); Detention of Suspected Persons and Removal of Prisoners (S.R. & 
O. (N.I.) No. 41, 1922); Persons Interned (S.R. & O. (N.I.) No. 87, 1922); Persons 
Detained in any of His Majesty’s Authority by Order of the Civil Authority (S.R. & O. 
(N.I.) No. 85, 1922); Prisoners Detained elsewhere than in one of His Majesty’s Prisons 
by Order of the Civil Authority (S.R. & O. (N.I.) No. 86, 1922); Interned Persons (S.R. 
& O. (N.I) No. 48, 1923). 

6 Civil Authorities (Special Powers) Act (Northern Ireland) 1928 (18 & 19 Geo. 5, 
c.15 

7 il Authorities (Special Powers) Act (Northern Ireland) 1933 (23 & 24 Geo. 5, 
c.12). The Act of 1933 was amended by the Civil Authorities (Special Powers) Act 
(Northern Ireland) 1943 (6 & 7 Geo. 6, c.2) which provided, among other things, that 
the legislation should thereafter be referred to as the Civil Authorities (Special Powers) 
Acts 1922—43 (Northern Ireland). Further regulations for-internment were made in 1940: 
Interned Persons (S.R. & O. (N.I.) No. 92, 1940). All these regulations providing for 
internment and detention were revoked in 1949 by Civil Authorities (Special Powers) 
Acts 1922—43 (Northern Ireland) Regulations (S.R. & O. (N.I.) No. 147, 1949). 

8 Civil Authorities (Special Powers) Acts 1922-43 (Northern Ireland) Regulations 10 
S.R. & O. (N.I.) No. 132, 1957), reg. 11 (S.R. & O. (N.I.) No. 191, 1956), reg. 12 
eR & O. (N.I.) No. 191, 1956). Additionally, the Act provided for a general power of 
arrest for any member of H.M. forces on duty and police constables in respect of any 
crime under the regulations. Civil Authorities (Special Powers) Acts (Northern Ireland) 
1922-43, s.7. These various powers are discussed by the Northern Ireland High Court in 
Re McElduff [1972] N.I. 1. 

° Civil Authorities (Special Powers) Acts (Northern Ireland) 1922-43, reg. 10 (S.R. & 
O. (N.1.) No. 132, 1957); reg. 11 (S.R. & O. (N.I.) No. 191, 1956). 

10 Civil Authorities (Special Powers) Acts (Northern Ireland) 1922-43, reg. 12 (S.R. & 

O. N.I.) No. 191, 1956). 

W bid. reg. 12(1). 

” For a historical account of internment in Northern Ireland see: J. McGuffin, 
Internment (1973), pp.62-78. 
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powers relating to law and order came under scrutiny by H.M. 
Government. In 1969, after the British Government deployed 
H.M. armed forces in Derry and Belfast where major riots had 
flared, H.M. and the Northern Ireland Governments agreed that 
the General Officer Commanding Northern Ireland (GOC) would 
be responsible for the security forces” in the province with respect 
to law and `order.! This reversed the subordinate position of the 
soldier, who, according to constitutional theory, serves as a “citizen 
in uniform” acting in “aid of the civil power.”!” The “civil power” 
in this instance was the Inspector General of the RUC who, it 
was anticipated, would initially request help from the army.'® 
Accordingly, the GOC was obliged to assist the RUC to restore 
order in these two cities. As the Secretary of State for Defence is, 
however, constitutionally responsible for the armed forces and 
answerable for their operations in Parliament, he enjoys obscure 
powers over their operations—even when they act in aid of the 
civil power.’ Additionally, the Northern Ireland Prime Minister 
and Home Affairs Minister seconded two senior civil servants from 
the British civil service to liaise between London and Belfast.” 
They endeavoured to persuade these two senior Northern Irish 
Ministers to accept the British Home Secretary’s advice.” In June 
1970, when the General Election returned a Conservative 
Government, and Mr. Maudling, who expressed a less enthusiastic 
interest in Northern Irish affairs than his predecessor, became the 
new Home Secretary,” the Northern Irish Prime Minister and 
MHA increased their influence over security policy and the GOC 
enjoyed more discretion to take important operational decisions.” 
The Defence Secretary remained constitutionally responsible and 


13 Disturbances in Northern Ireland, Cmnd. 532 (1969). J. Callaghan, A House Divided: 
The Dilemma of Northern Ireland (1973), pp.6-12. 

14 Callaghan, supra, note 13 at 48-53; Violence and Civil Disturbances in Northern 
Treland in 1969, Cmnd. 566 (1972): 

15 For an account of the police forces in Northern Ireland at the time see: Disturbances 
in Northern Ireland, Cmnd. 532, Appendices IV and V; Report of The Advisory 
Committee on Police in Northern Ireland, Cmnd. 535 (1969), paras. 36-79, 159-165. 

16 Text of a Communique and Declaration issued after a meeting held at 10 Downing 
Street on August 19, 1969, Cmnd. 4154 (1969), p.2. For discussion see Palley, supra, 
note 4 at 411-414. 

1 Violence and Civil Disturbances in Northern Ireland in 1969, Cmnd. 566 (1972), 
paras. 20.1-20.8. 

18 Ibid. paras. 19.1-19.8, 20.6. 

19 R. Evelegh, Peace-Keeping in a Democratic Society: the Lessons of Northern Ireland 
(1978), pp.6-11. 

2 Ibid. at 61-62. 

21 Ibid.; see also H.C.Deb., Vol. 811, col. 1283 (February 15, 1971). 

2 Callaghan, supra, note 13 at 144-146; T. Coogan, The I.R.A. (1980), pp.437—438. 

2 The Home Secretary explained to Parliament that H.M. Government was following 
the arrangement agreed to between the previous government and the Northern Ireland 
Government. H.M. Government was not to interfere with the affairs of the regional 
government but it retained “ultimate responsibility for the protection of those who live in 
Northern Ireland.” H.C.Deb., col. 605 (November 26, 1970). The position was reiterated 
following the re-introduction of internment by the Prime Minister. H.C.Deb., Vol. 823, 
cols. 143-144 (October 20, 1971). 
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answerable - to the House of Commons.” It was practically 
impossible for the Northern Ireland Government to re-introduce 
internment without the assistance of the army and to obtain it they 
required H.M. Government’s consent.” 


B. Internment Under the Unionist Government: August 9, 1971 to 
March 26, 1972 


In September 1971, the British Home Secretary stated that the aim 
of “the internment policy is to hold in safety, where they can do no 
further harm, active members of the I.R.A. and, secondly, to 
obtain more information about their activities, their conspiracy and 
organisation, to help the security forces in their job of protecting 
the public as a whole . . .”*° At the time, the Northern Ireland and 
British Governments insisted that they were achieving their first 
aim and claimed that some 160 of those who were interned on 
August 9 were active members of the I.R.A.” We now know, 
however, that the RUC Special Branch which was largely 
responsible for collating intelligence on I.R.A. suspects may have 
had some information about those active in the 1956-1962 campaign 
and in the Official I.R.A., but had little information on the 
P.I.R.A. The GOC, aware of the shortcomings in the RUC’s 
intelligence, advised against the re-introduction of internment, 
principally on the ground that accurate information about the 
LR.A. was lacking.” Viscount Whitelaw opined that internment 
had been hastily re-introduced and on inadequate intelligence.” 
The Report of the Commission chaired by Lord Diplock, comments 
that “the scale of the operation led to the arrest and detention of a 
number of persons against whom suspicion was founded on 
inadequate information.”*' From January 1, 1972 to February 14, 
1972, 2,078 persons were arrested with a view to being charged; 
from August 9, 1971 to February 14, 1972, 2,447 were arrested 


* Cf. H.C.Deb., Vol. 803, cols. 328-334 (July 6, 1970); Vol. 805, col. 407 (October 
29, 1970); Vol. 805, cols. 1243-1244 (November 5, 1970); Vol. 809, cols. 680-690 
(January 18, 1971); Vol. 811, cols. 780-781 (February 11, 1971). 

5 «[A] decision for internment is a decision taken by the Northern Ireland Government 
after consultation with the Government of the United Kingdom.” Mr. Balniel, Minister 
of State for Defence, H.C.Deb., Vol. 823, col. 212 (September 23, 1971). 

26 H.C.Deb., Vol. 823, col. 8 (September 22, 1971). 

27 H.C.Deb., Vol. 823, col. 10 (September 22, 1971). 

%2 By January 19, 1974 only 33 of those initially interned in 1971 were still detained. 
H.C.Deb., Vol. 868, cols. 89-90 (January 29, 1974). The figure provided on May 24, 
1974, however, is 34. H.C.Deb., Vol. 874, col. 320 (May 24, 1974). 

2 Graham, “Ulster, Long Kesh,” 227 Spectator 648, November 6, 1971. 

2 “When I went there, of course, internment had been exercised by the Stormont 
Government and a great many people were interned. I took the view, as the Government 
had decided on taking direct rule that these must be carefully scrutinised. . . . I took the 
view that internment had been carried out in a really great hurry with, in my judgment, 
insufficient time to target the people who really needed to be taken out of circulation and 
interned. It was therefore too widespread. I decided to have all the internment orders re- 
examined and to release those I felt were unjustifiably interned. That I did.” 

31 Report of the Commission to consider legal procedures to deal with terrorist 
activities in Northern Ireland, Cmnd. 5185 (1972), para. 32 (hereafter Diplock Report). 
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with a view to being detained or interned.** During February and 
the first three weeks in March, the Northern Ireland Government 
weekly interned 108, 89, 89, 78, 85, 66, 104 and 76 persons 
respectively.” The Northern Ireland Government successfully 
apprehended and interned members of the I.R.A., but they also 
arrested and incarcerated without trial many persons who were not 
members of that organisation. 

Poor intelligence on the P.J.R.A. may explain why innocent 
persons were thought suspect, the scale of the programme was 
largely determined by Mr. Faulkner’s efforts to placate his more 
extreme supporters in the province. The I.R.A.’s support increased 
after August 9 and, in turn, it escalated its insurgency: for example, 
the number of explosions increased from 79 in July to 142, 186, 
155, 117 and 123 in August to December.” So polarised were 
political forces in the province that the SDLP, which had hitherto 
advocated constitutional politics, now abstained from proceedings 
in the Northern Ireland Parliament and refused discussion of a 
political settlement until internment was ended. The extreme 
Unionists, who initially clamoured for the re-introduction of 
internment, demanded still more severe security measures. 
Vigilantes set up barricades in the working class Protestant 
neighbourhoods, partly in self-defence against the I.R.A. and 
partly in protest against what they regarded as the weakness of the 
measures taken against the I.R.A., and campaigned to be 
constituted into a local paramilitary police force.” The Northern 
Ireland Prime Minister could not, as H.M. Government desired, 
relax his security policy in order to concilate the SDLP, without 
provoking reaction from his more extreme supporters. 


C. Conciliation of Republicans: March 26 to July 31, 1972 


Upon assuming direct rule H.M. Government declared its 
commitment in principle to end internment, but proceeded 
cautiously. It was said, “We must still be free to intern if there is a 
clear case for internment on security grounds.”*° The NISS signed 
detention orders for a number of suspects before he released a 
single interned person? and publicly stated that some of those 
interned were “definitely known terrorists”! whom he would not 
release.» On the other hand, he initiated a review of the SPA, 


32 H.C.Deb., Vol. 831, col. 598 ene] 17, 1972). 

2 H.C.Deb., Vol. 835, col. 327 (April 27, 1972). , 

4 See Appendix. 

3 “Haunted by Ulster,” 242 Economist 11, January 15, 1972. 

% H.C.Deb., Vol. 832, col. 242 (March 28, 1972). 

37 For the weeks ending April 2, 9 and 16, 1972, the NISS signed orders for 10, 8 and 
16 persons: H.C.Deb., Vol. 835, col. 327 (April 27, 1972). 

H.C.Deb., Vol. 832, col. 571 (March 29, 1972). 

3° “Can Ulster forget?,” 243 Economist 15, 16, April 1, 1972. Viscount Whitelaw said 
to the writer, “I was in no position to end it. I had no case against a lot of people who 
were very well known to be high up in the I.R.A. and they were very active terrorists. 
And yet we had no case against them. So internment to that extent, something to get 
them off the streets, was necessary.” 
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declined to sign fresh Internment Orders,“ and began a programme 
of phased releases of interned persons, which during the next five 
months reduced the number of persons interned or detained to 
239. Releases were phased, rather than made en masse, it was 
said,*! because there was a risk that some of those who were 
released might return to service in the P.I.R.A.*: 
“(T]here are interned people who are definitely known 
terrorists and gunmen. ff they were released at a time of 
continued violence, that would be irresponsible. Therefore, 
the question of violence must enter into it.” 


On later occasions the explanation in the House of Commons was 
not so sharp, but had the same import”: 


“The speed at which I can phase down internment, as was the 
policy in our initiative, must depend to a considerable extent 
on the level of violence which confronts me, and the risks 
therefore inherent in the situation. I must have regard to these 
matters. ... I would also have to be assured of a complete 
response if I were to end internment . . . because unless it was 
a complete response, with a real end of violence, it would 
make the situation very difficult.” 


Eventually, the NISS replied simply that internment would be 
ended “as soon as the security situation permits.”™ 
Although the above remarks suggest that releases were phased 

to minimise the risk that active P.I.R.A. members, upon being 
released, would resume operations, they reflected his careful, 
pragmatic judgment that if he released en masse he might provoke 
serious reaction from the extreme Protestants. He explained to the 
writer: 

“[O]ne had to move very carefully. The place was in an 

uproar when I went there. It was in an uproar in the whole of 

the summer in 1972. It is easy to sit here now and forget that 

if you didn’t keep at least enough of the Protestant community 

believing that you meant to deal with the I.R.A. they would 

have, in their turn, went [sic] berserk. They did you see.” 


His critics, mainly the extreme Unionists, claimed that those whom 
he released returned to the P.I.R.A.’s operations. In the House of 
Commons he denied the accuracy of a newspaper report that 
between one-quarter and one-third of those released had resumed 
service in the P.I.R.A. By mid-June only one formerly interned 
person had been arrested (for armed robbery); by August five 


© H.C.Deb., Vol. 837, col. 1639 (May 25, 1972). 

4“ H.C.Deb., Vol. 832, col. 572 (March 29, 1972); Vol. 837, col. 637 (May 25, 1972); 
Vol. 837, cols. 703-704 (May 18, 1972); Vol. 836, col. 567 (May 4, 1972); Vol. 842, col. 
932 (August 3, 1972). 

42 H.C.Deb., Vol. 832, col. 572 (March 29, 1972). 

43 H.C.Deb., Vol. 837, cols. 703-704 (May 18, 1972). 

“ H.C.Deb., Vol. 842, col. 932 (August 3, 1972). 

4 H.C.Deb., Vol. 838, col. 678 (June 8, 1972). 

4 H.C.Deb., Vol. 837, col. 707 (May 18, 1972); Vol. 838, col. 678 (June 8, 1972). 
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had been arrested and three shot (one fatally) by the security 
forces“; by October some 12 had been arrested.** These numbers 
are insignificant when compared with the more than 700 whom the 
NISS released. The risk that interned persons would return to, if 
they were ever involved in, P.I.R.A. was exaggerated by the 
Unionists. While Mr. Whitelaw regarded their protests as 
unfounded, he recognised that a widespread, intense hostility to 
the releases was growing in the Protestant community. Local 
vigilante groups in Belfast consolidated into a paramilitary 
organisation which, while mainly based in Belfast, claimed province- 
wide membership. It initiated a campaign of sectarian assassinations 
in the late spring. The organisation’s senior members marched in 
paramilitary style and in uniform to the NISS’s office and removed 
their masks before they met with the NISS to express their views. 
They also set up and manned barricades in Protestant working 
class neighbourhoods in protest against H.M. Government’s failure 
to clear away the barricades in Republican areas. On a number of 
occasions Unionist Members of Parliament asked the NISS if he 
was aware of the anxiety and anger growing in the Loyalist 
community over his security policies. His reply was that “in 
considering the release of internees I would have regard to the 
records of those concerned and to the climate in which they would 
be released.”°° Mr. Whitelaw’s decision to phase, and the rate at 
which he phased his releases, was made largely to mollify Loyalist 
opposition. 

The risk that an interned person might return to terrorism, if he 
was ever involved in it, was much less significant than the above 
quoted statements suggest. To begin with, Mr. Whitelaw had no 
intention of releasing those whom were believed to be “hard core” 
activists in the I.R.A. When he reviewed a case, he had “regard to 
the available evidence and to the general security situation.”* 
Viscount Whitelaw explained to the writer that “internment had 
been carried out in a really great hurry with . . . insufficient time 
to target the people who really needed to be taken out of 
circulation and interned. It was therefore too widespread.” The 
difficulty was that as he did not accept “that the intelligence effort 
was nearly good enough,” he lacked reliable evidence to determine 
who had been involved in violence. While there was a risk that the 


“ H.C.Deb., Vol. 842, col. 159 (May 2, 1972); Vol. 842, col. 493 (August 9, 1972). 

“8 Of 800 interned persons who were released in 1972-73 10 were charged with 
offenses. In three cases the charges were withdrawn; the outcome of the others is 
unknown. The charges were for armed robbery, possession of firearms, possession of 
stolen vehicles and attempted murder. H.C.Deb., Vol. 853, col. 254 (March 26, 1973). 57 
of those who were released after August 1971 were retained by April 1973, H.C.Deb., 
Vol. 855, col. 79 (April 17, 1973). 

® M. Dillon and D. Lehane, Political Murder in Northern Ireland (1973), pp.49-90. 

5° H.C.Deb., Vol. 840, col. 2037 (July 14, 1972); Vol. 838, cols. 674, 696 (June 8, 
1972); Vol. 838, col. 1072 (June 12, 1972); Vol. 838, cols. 1742, 1744 (June 15, 1972). 

5 H.C.Deb., Vol. 834, col. 242 (March 28, 1972); Vol. 836, col. 567 (May 4, 1972); 
Vol. 837, col. 193 (May 18, 1972); Vol. 838, col. 679 (June 8, 1972); Vol. 838, col. 1077 
(June 12, 1972); Vol. 840, col. 731 (July 6, 1972). 
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evidence upon which Mr. Faulkner initially decided to intern might 
be wrong, Mr. Whitelaw proceeded on the basis that unless the 
evidence established that an interned person was active in the 
P.I.R.A., he released them. No doubt reviewing the large number 
of cases took time, but the writer has no evidence that this was the 
reason for phasing the releases or the speed at which he released. 


D. Counter Insurgency and Political Settlement: September 1972 to 
November 1973 


In November, the NISS replaced internment with detention in 
which quasi-judicial procedures were emphasised by ministers. 
Whereas the SPA? empowered the MHA (and later the NISS) to 
sign an Internment or Detention Order and refer it to an Advisory 
Committee which reported back to the Minister, who was free to 
accept or reject its recommendations,* the Detention of Terrorists 
Order (DTO)* empowered the NISS to sign Interim Custody 
Orders (ICO) which authorised detention for up to 28 days unless 
the Chief Constable referred the case to a Commissioner,» who, in 
turn, conducted a hearing to determine whether detention should 
continue. If he decided in favour of detention the Commissioner 
issued a Detention Order (DO); otherwise the detained person was 
released." There were additional procedures for appeal and review, 
but these are immaterial here.” Ministers stressed the importance 
of commissioners, who would enjoy independence from them and 
would impartially decide whether a person should be detained**; 
detention under the DTO, it was said, was significantly different 
than internment under the SPA.” Still, the stated objective of the 
new detention procedures were identical to internment: “The 
Government had ... to put first and foremost the protection of 
the innocent population against acts of terrorism, devising a new, 
but, so far as we were able, fair system to deal with the situation.”™ 

When the Government introduced the DTO it also explained 
that a review of the SPA, chaired by Lord Diplock,® reported in 


% Civil Authorities (Special Powers) Acts (N.I.) 1922-43, reg. 12 (S.R. & O. (N.L) 
No. 191, 1956). 

5 Ibid. reg. 12(3). For discussion of the advisory committee procedure see: Lowry, 
“Internment: Detention Without Trial in Northern Ireland” (1976) 5 Hum. Rights 261, 
286-290. 

54 The Detention of Terrorists (Northern Ireland) Order (1972 NO. 1632 (N.I. 15)). 

55 1972 No. 1632 (N.I. 15), art. 4(3). Northern Ireland (Emergency Provisions) Act 
1973 (c.53), Sched. 1, para. 11(3). ; 

% 1972 No. 1632 (N.I. 15), art. 5(1)-(2); 1973 Act (c.53), Sched. 1, para. 12. 

57 1972 No. 1632 (N.I. 15), arts. 6-8; 1973 Act (c.53), Sched. 1, Pt. III. The latter Act 
additionally provided for period reference by the NISS to a commissioner for review. 
1973 Act (c.53), para. 35(1). 

58 H.C.Deb., Vol. 843, col. 380 (October 26, 1972); Vol. 845, col. 226 (November 4, 
1972); Vol. 846, col. 592 (November 16, 1972); Vol. 853, col. 250 (March 20, 1973). 

9 H.C.Deb., Vol. 855, col. 280 (April 17, 1973). 

© H.C.Deb., Vol. 848, col. 47 (December 11, 1972). 

é Report of the Commission to consider legal procedures to deal with terrorist 
activities in Northern Ireland, Cmnd. 5185 (1972). > 
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favour of relaxing the admissibility of confessions, altering the 
burden of proof for certain charges of possession of firearms and 
abolishing trial by jury for crimes connected with the security 
situation. These changes, which would facilitate the prosecution 
and conviction of terrorists before the courts, were eventually 
enacted in the Northern Ireland (Emergency Provisions) Act 1973 
(EPA)® which came into force that summer. It was said that 
once these changes were in force detention would serve as a 
residual measure, that is, where for security reasons (e.g. informer 
supplied evidence) a prosecution could not be brought would 
ministers consider signing an ICO.* 

Although the NISS did not say that he changed his policy on 
internment after the collapse of the P.I.R.A. ceasefire, the Belfast 
bombing and Operation Motorman (when the security forces 
cleared away the barricades in Republican ghettoes on July 24, 
1972), he did not reiterate his declared aim of releasing all persons 
detained without trial until November 1973 when he also announced 
the creation of the new power-sharing Northern Ireland Executive.© 
In fact, he resumed detention in September by signing orders 
against 26 Republicans. The introduction of the DTO, which 
established a different procedure and criteria for the initial 
detention of suspected terrorists under ICOs, did not alter the 
practices which the NISS had begun in September. Prior to March 
1972, the SDLP insisted that internment end before it would 
discuss a political settlement. After the prorogation of the Northern 
Ireland Parliament, the SDLP began to shift its position on 
internment, no longer insisting upon its immediate end. In April, 
the SDLP applauded the NISS’s first batch of releases. By June, 
it dropped its insistence that internment be ended before it would 
enter into political discussions with the NISS.” At the same time, 
there were signs of war weariness in the Republican ghettoes from 
which the P.I.R.A. drew its support. A group of women began 
openly to campaign for a P.I.R.A. ceasefire.* By releasing 
internees the NISS demonstrated a willingness to scale down the 
repressive apparatus of the Unionist regime and to start afresh. His 
statements in Parliament, that the releases depended upon the 
level of violence and that the majority of Catholics no longer 
supported the terrorists and will “make its position clear to the 
terrorists” may be viewed as calculated appeals to the moderates . 
to show their good will towards H.M. Government. By June, the 


® 1973 Act (c.53). 

® Ibid. s.30(1). 

 H.C.Deb., Vol. 848, col. 48 (December 11, 1972). 

6 H.C.Deb., Vol. 864, cols. 1569-1585 (November 22, 1973). 

& “IRA Scent Victory,” 83 New Statesman 451, April 7, 1972. 

© “Ulster: the talking is now beginning,” 243 Economist 25, June 17, 1972. 

& “Willie’s war of words,” 243 Economist 18, May 20, 1972; “IRA Scent Victory,” 83 
New Statesman 451, April 7, 1972. 

® H.C.Deb., Vol. 837, col. 1002 (May 22, 1972). 


Nov. 1986] INTERNMENT AND DETENTION 721 


P.I.R.A. was compelled to negotiate a ceasefire with H.M. 
Government, which was able to claim an ever greater display of 
goodwill towards the minority community.” When the P.I.R.A. 
resumed hostilities in July, it did not enjoy as much support in the 
Republican community as it previously did, and it lost considerable 
support following its bombing (22 car bombs exploded) of the city 
centre of Belfast on Friday, July 22.77 The SDLP publicly 
condemned the incident which killed 11 persons.” Viscount 
Whitelaw explained to the writer: 


“Prior to Motorman I was trying to establish some credibility 
with the minority Commonly and I think there was limited 
success. It came to an end, of course, with the truce, ceasefire, 
call it what you will, and my seeing the I.R.A. The advantage 
was that the minority community had no doubt that I had 
tried to end the terrorism; there was no doubt of that. I 
therefore gained a great deal of credit with them through that, 
but equally having gone through that and the I.R.A. having 
gone back to violence, I had to move into another phase. The 
next phase of making sure that increased violence, which they 
then set about, did not pay, and I then had a base from which 
to reassure the Protestant community. The Roman Catholics 
trusted my good faith much more than when I first went there. 
I then had to rè-assure the Protestant community that I meant 
business about security. There was definitely a shift over.” 


Although it appeared to many that Mr. Whitelaw had lost interest 
in conciliating the minority community, Viscount Whitelaw 
explained, “All the time I always kept enough of support in the 
Catholic community. We would never have got the power sharing 
executive going if I had not. It is all the bigger aspects of policy.” 
During the next 14 months the NISS published the White Paper, 
which outlined the proposed constitutional settlement,” introduced 
the Northern Ireland Assembly Bill, which provided for election of 
the Assembly by single transferable vote,’ and the- Northern 
Ireland Constitution Bill, which by providing for a power- 
sharing executive” would have finally ended Protestant (majority) 
government in the province. Unionist political leaders, who were 
willing to support these measures, insisted that the NISS not 
accede to the SDLP’s demands for ending detention.” Perhaps this 
political pressure induced the NISS to stop releases in Autumn, 
1972. He released 115, 17, six and one of the months August to 
November 1972, respectively. Once commissioners began hearing 
cases, the NISS virtually stopped releasing on his own initiative 


” H.C.Deb., Vol. 841, cols. 97-98 (July 18, 1972). 
i Beil, “Garrison City,” 88 Listener 161, August 10, 1972. 
Ibid. 


® Northern Ireland Constitutional Proposals, Cmnd. 5259 (1973). 

7 Northern Ireland Assembly Act 1973 (c.17). 

75 Northern Ireland Constitution Act 1973 (c.36), s.2(1)(5). 

7% “Ulster: the battle that is coming,” 244 Economist 23, September 16, 1972. 
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until December, 1973.7” As commissioners were responsible for 
hearing cases against those detained under the SPA as well as 
those now being detained under the DTO, the significant drop in 
releases may be explainéd by the introduction of the DTO. The 
NISS believed that by September he had released nearly all against 
whom he had no evidence of involvement in the P.I.R.A. In-view 
of these different reasons it is difficult to conclude that the NISS 
changed his release policy to placate the Unionists. 

However, Loyalist pressure to increase detention may have 
affected the quantity and quality of evidence required before the 
NISS signed an ICO. In their first month the commissioners heard 
141 cases, 55 of whom were released.” The writer estimates that 
during the next year the commissioners heard approximately 674 
cases, 195 of whom were released.” The early rate of releases, 
nearly 40 per cent., appears to have dropped considerably during 
the next year. Viscount Whitelaw attributed the high rate of 
releases to a lack of good intelligence on the P.I.R.A. He also 
explained that: 

“The Commissioners—and this was the reason for bringing 
them in—looked at it with a very different eye than a minister 
with all the pressures that were on me. The Commissioners 
were looking at it in a purely cold legal view, whereas I 
wasn’t. .. . And that is why I don’t like internment . , but 
if you are a politician doing it there are so many pressures on 
you, the pressure of the army, the pressure of the RUC, the 
pressures of the Protestant politicians, the pressures of the 
SDLP politicians, pressures from every direction.” 


To placate Protestant politicians the NISS may have been willing to 
sign ICOs even though he appreciated that there was a good 
chance that the suspect would be released by the Commissioners. 
He had certainly altered the policy he adopted when he assumed 
office, that is, continuing detention only if there was good evidence 
that the suspect was a hard-core activist. Viscount Whitelaw used a 
colourful metaphor to describe his shifts in policy: “The only way 
to cope with the Irish situation is to constantly—some people say 
unikindly—you play the orange card one week and the green card 
the next week.” 


E. Detention During the Constitutional Settlement: December 1973 
to June 1974 


When Mr. Whitelaw announced to the House of Commons that 
the Alliance Party (a mainly moderate Protestant party which 
aspires towards non-sectarian membership), the Northern Ireland 


7 During this period there was only seven executive releases. See Appendix 2. 

7 H.C.Deb., Vol. 848, col. 598 (December 14, 1972). 

7? The writer's calculation is based on figures for detention orders under the DTO 
(436) and the EPA (43) and releases for the period (195). H.C.Deb., Vol. 865, col. 356 
(December 4; 1973). 
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Labour Party (which had only one member of the Assembly), the 
SDLP, and Unionist Parties agreed to parepat in the new 
Executive, 8° he reiterated that the “primary task ... must be to 
eradicate violence from the community and, of course, the reasons 
behind the violence.”*! He explained that H.M. Government, the 
Executive, and the Irish Government would meet at a summit to 
discuss the institution of a Council of Ireland which would enjoy 
some measure of responsibility for affairs in Ireland, though all 
remained to be decided.” Finally, while he had ‘not said it for 
more than a year, he repeated his position on detention, that H.M. 
Government “will bring detention for all sections of the ‘community 
to an end as soon as the security situation permits, as part of their 
wish to bring about a lasting peace. ”83 On this occasion, he went 
further and announced that in parallel with progress that might be 
made in the security situation, he make “selective releases,”** using 
his power, under the EPA, to make executive releases from 
detention.® 

These releases by Mr. Whitelaw and, later, Mr. Pym were, in 
Viscount Whitelaw’s words, “part of the bargain of the power- 
sharing executive.” The major political parties, the Unionists and 
SDLP, had had to compromise their commitments to their 
supporters in order to reach an agreement which. was the basis of 
the power-sharing Executive and the Sunningdale Communique. 
The Unionist Party divided over the issue whether to participate 'in 
the Executive, and the Official Unionists, who were willing to 
negotiate with the SDLP, risked losing even more of their 
supporters if they did not secure more compromises from the 
SDLP and the Irish Government. From the latter they wanted and 
received a declaration. that the United Kingdom, not the Republic, 3e 
enjoyed sovereignty over the six counties% ; they also wanted, but 
did not get, a change in Irish law governing extradition of 
“political” offenders to the United Kingdom. From the SDLP they 
wanted and, to some extent, received public statements in support 
of the RUC and less insistence upon ratification of the Sunningdale 
Communiqué in the near future. Loyalists, for whom these 
concessions were inadequate, wanted introduction of identity- cards 
and increased use of such measures as detention. SDLP leaders, 
however, also faced substantial opposition from their own 
supporters, including their own backbenchers in the Assembly. In 


8 H.C.Deb., Vol. 864, cols. 1570-1573 (November 22, 1973). 
81 H.C.Deb., Vol. 864, col. 1569 (November 22, 1973). 

2 H.C.Deb., Vol. 864, cols. 1574-1575 (November 22, 1973). 
8 H.C.Deb., Vol. 864, col. 1577 (November 22, 1973). 

% 1973 Act (c. 53), Sched. 1, paras. 36(1)}+(2). 

3 H.C.Deb., Vol. 864, col. 1577 (November 22, 1973). 

% Constitution of Ireland, Art. 2. 

* Communique of the tripartite conference between the British and Irish Governments 
and the parties to the Northern Ireland Executive (designate) at Sunningdale ‘between 
December 6 and 9, 1973, para. 5. 

8 “Ulster heads back to square minus one,” 250 Economist 25, March 23, 1974. 
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particular, statements in support of the RUC generated disaffection . 
among the Republicans. The SDLP needed progress on phasing 
out detention. The releases in December (65 persons) and reduction 
in ICOs in November and December, 1973 and January and 
February, 1974 (19, eight, 15 and 16 persons respectively) were 
their consideration for their concessions to the Unionists and for 
joining the power-sharing executive. 

The General Election of February 28, 1974 returned a Labour 
Government, and Mr. Rees became the third NISS. While 
Opposition spokesman on Northern Ireland, Mr. Rees spoke 
against internment and, later, detention, principally on the ground 
that it “alienated” the minority community whose reconciliation 
was essential to a political settlement and military victory against 
P.J.R.A.® During their first month in office, ministers appeared to 
continue with their predecessor’s position on detention. Mr. Orme, 
Minister for State on Northern Ireland, replied to a question in the 
House of Commons, “The Government does not intend to retain 
the powers of detention for any longer than is strictly necessary.” 
They echoed this sentiment on subsequent occasions.” Yet, Mr. 
Rees signed more ICOs, 19 in March and 62 in April. In his first 
major speech as NISS, Mr. Rees, however, focused on releases, 
explaining that he would initiate a “partial,” rather than “selective,” 
release programme.” Mr. Rees explained to the writer that he 
anticipated phasing out detention by making a few executive 
releases in addition to the commissioners’ releases; he expected 
that over the long run the combined releases would empty the 
Maze prison of its detained persons. 

However, Mr. Rees does not appear to have devised his policies 
on detention to placate the demands of the major political parties. 
By the time of the General Election, politics in the province had 
become so polarised that the Unionists and SDLP members of the 
power-sharing Executive were having great difficulty persuading 
their respective communities to support the constitutional settlement. 
Indeed, Mr. Faulkner, the leader of the Unionist Party who served 
as head of the Executive, lost his position as party leader. The 
various loyalist politicians who opposed the settlement formed a 
coalition of parties and campaigned during the General Election 
against the settlement; they won 11 of Northern Ireland’s 12 seats 
in the House of Commons. (Mr. Fitt, SDLP, won the twelfth.) An 
understandable interpretation of Mr. Rees’ increased use of ICOs 
in April is that his being seen to be tough on P.I.R.A. might 
ameliorate the loss of popularity by the Unionists in the power- 
sharing Executive. Similarly, his announcement of the partial 


8 H.C.Deb., Vol. 826, col. 1661 (November 25, 1971). 

” H.C.Deb., Vol. 870, col. 127 (March 20, 1 

1 H.C.Deb., Vol. 872, col. 385 (AI ril 29, 1974; Vol. 875, col. 1709 (June 27, 1974); 
Vol. 875, cols. 493-494 (June 27, 1974 

2 HC, Deb., Vol. 871, col. 1472 (April 4, 1974). 
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release programme was viewed by The Economist as a move to 
placate the SDLP, who wanted some public statement that H.M. 
Government was committed to ending detention. Mr. Rees, 
however, explained to the writer that he signed more ICOs because 
the P.I.R.A. escalated its campaign in the spring of 1974, though 
he intended to bring detention to an end. 


F. Phased Releases: July 1974 to December 1975 


In July 1974, Mr. Rees announced that “the time is ripe to make a 
start with further executive releases”** which, at first, would be in 
modest numbers (seven were released that day) and “spread over a 
period of time,” but, he said, it is “a beginning which, if there is a 
response, can go on.” He released 20, 8, 19, 14, 11 and 16 
persons in the months from July to December respectively. The 
writer calculates that the NISS released at least 10, 2, 12, 8, 2 and 
10 Republicans during these months respectively, though the 
available data on executive releases are not classified for Loyalist 
and Republican detained persons.’ He also issued ICOs against 
Republicans (11, 22, 9, 21, 21 and 23) and a few Loyalists (one in 
August, two in November and seven in December). Responding to 
the ceasefire P.I.R.A. declared on December 22, 1974, Mr. Rees 
said, “a genuine and sustained cessation of violence will create a 
new situation and new opportunities for progress.” He increased 
the number of executive releases in January to March, approximately 
to 48, 21 and 108, and in February, 1975, he instructed the Chief 
Constable that he would not sign ICOs.% In April 1975, when it 
became apparent that P.I.R.A. could not entirely control members 
who split away and formed new paramilitary bodies, he reduced 
the numbers released in the following months to 15, 34, 29, 25, 25, 


% “The saving of Ulster,” 251 Economist 16, April 13, 1974. 

% H.C.Deb., Vol. 876, col. 1278 (July 9, 1974). 

% Ibid. Vol. 882, col. 611 (November 28, 1974); Vol. 882, col. 1954 (December 5, 
1974). 

% The writer’s calculations are derived from the figures in the Appendix: 


Loyalists NISS NISS releases 
Month released releases of Republicans 
July 10 20 10 
August 6 8 2 
September 7 19 , 42 
October 6 14 8 
November 9 11 2 
December 6 16 10 


The calculations assume that the commissioners did not release any Loyalists detained 
under ICO’s and, therefore, all such releases were by the NISS. The assumption is 
unrealistic, but usefully indicates the minimum number of Republicans released by the 
NISS for the period. 

” H.C.Deb., Vol. 884, cols. 201, 205, 207 (January 14, 1975). See also: H.C.Deb., 
Vol. 885, cols. 1387, 1394 (February 5, 1975); Vol. 885, cols. 207, 215 (February 11, 
1975); Vol. 886, col. 574 (February 13, 1975); Vol. 888, col. 527 (March 12, 1975); Vol. 
890, col. 30 (April 14, 1975); Vol. 891, col. 39 (April 29, 1975). 

38 H.C.Deb., Vol. 898, col. 694 (October 23, 1975); Vol. 899, col. 237 (November 4, 
1975). 
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19 (May to October respectively). In the House of Commons he 
explained that the speed at which he released was related to the 
level of violence in the community and that an increase in violence 
meant a decrease in releases.°? He also said, as he would on 
several occasions,’ “Of course, if necessary we shall have to return 
to the use of interim custody orders.”? Finally, in July, in reply to 
a question in the Commons, he indicated his intention to end 
detention by Christmas.’ This he did by releasing 80 in November 
and 93 in December. 

The Conservative Party’s spokesman on Northern Ireland, the 
GOC for Northern Ireland and the Unionist politicians, publicly 
criticised Mr. Rees’ phased release policy, and the latter, in 
particular, wanted him to reverse it. Mr. Rees found Mr. Neave’s 
criticism “unhelpful” because it indicated to the Loyalists the 
Conservative Party’s support for their position, but, Mr. Rees 
explained to the writer, because the Tory backbench supported his 
policy he did not need the co-operation of the new Tory leader, 
Mrs. Thatcher, or her spokesman on Northern Ireland. The GOC 
Northern Ireland, General Sir Frank King, publicly spoke in favour 
of detention in April 1975,* and his successor, General Sir David 
Howe, campaigned for a new regime to be introduced after 
detention was phased out. Mr. Rees explained to the writer that 
he met practically every colonel of every regiment, especially in 
Belfast, and informed them of his intention to end detention. He 
said, “I remember time and time again a young officer said, ‘You 
are absolutely right. We have been in this area. This is our seventh 
trip ... There is no doubt detention is the festering thing in this 


*® H.C.Deb., Vol. 892, col. 152 (May 15, 1975); Vol. 894, cols. 648-649 (June 26, 
1975); VOI. 896, col. 760 (July 24, 1975). 

1 H.C.Deb., Vol. 894, cols. 819-820 (June 26, 1975); Vol. 896, col. 38 (July 21, 1975). 

2 H.C.Deb., Vol. 890, col. 648 (April 17, 1975). He also said that he had regard to the 
security situation in deciding each case: H.C.Deb., Vol. 895, col. 744 (July 10, 1975); 
Vol. 896, col. 39 (July 21, 1975); Vol. 897, col. 797 (October 16, 1975); Vol. 901, col. 
1913 (December 4, 1975); Vol. 896, col. 760 (July 24, 1975); Vol. 898, col. 695 (October 
23, 1975). 

3 MR: “One of the other things about that is in June ’75 I talked in . . . the Northern 
Ireland Office. We were releasing and doing quite well. One night we were sitting there 
in this little tiny mess that we lived in and I said, “You know the rate we are going to get 
detention ended by the end of this year. It only needs the Provisional I.R.A. who rather 
like detention because detention was the best . . .’” 

RJS: “Well, it kept things going . . .” 

MR: “It only needs them to do something rather violent. Now in August, you know the 
anniversary of internment and all that sort of thing, we could be thrown back and we 
could still be releasing next year. So I said, ‘Parliamentary questions tomorrow and there 
is one down about releases,’ and Pd O.K.’d the answers. ‘I think tomorrow, Frank, in a 
supplementary answer I am going to—whatever the questions—that somehow I am going 
to find a way of saying, ‘If all goes well, I hope to have everybody out before 
Christmas.’” 

RJS: “I remember the statement.” 

MR: “Well now, some of the Irish papers said I’d made a mistake. I’d let this slip out. I 
did let it slip out, but I let it slip out as if I was standing there and said something like 
this, ‘Indeed,’ said I, long pause, ‘Yes,’ said I, ‘It would be my aim that if all goes well 
to let them out before Christmas.’” 

4 “Ulster’s campaign starts at half-cock,” 255 Economist 17, April 19, 1975. 

5 “Ulster: after internment,” 257 Economist 30, December 13, 1975. 
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area. ...’” The various Loyalist parties and paramilitary bodies 
had mixed feelings about the desirability of detention by July 1974: 
the largest paramilitary body, the UDA, called for an end to 
detention®; the most extreme Loyalist party, Ulster Vanguard, had 
reservations about the way it was operated, though the party 
supported its existence in principle.’ These sentiments changed as 
releases continued, and Loyalists expressed anxiety over the policy 
during 1975. They perceived H.M. Government’s release policy as 
capitulation to P.I.R.A. when the latter failed to maintain its 
ceasefire. Mr. Rees endeavoured to placate the Loyalists by 
publicly stating that the speed at which he released was related to 
the level of violence and that he would resume the use of ICOs if 
necessary. He explained to the writer that the Provisional Sinn 
Fein knew that this was not likely because they were meeting with 
Northern Iteland Office officials at the time. Mr. Rees explained to 
the writer that he alone, taking advice from his officials, determined 
the “average” speed at which he released, and he had not been 
influenced by Loyalist criticism. He, however, avoided releasing on 
days which immediately followed an explosion or killing because to 
do so would have been “really offensive” to people in the province.? 
Mr. Rees appears to have been unwilling to use detention to 
secure support among the Loyalists for a constitutional settlement, 
and he only marginally took their opposition into account in his 
decisions to release. Indeed, The Economist criticised him on a 
number of occasions for failing to forge such a connection because, 
in its view, he had missed an opportunity to initiate a settlement 
and, in any event, not succeeded in gaining acceptance for the 
release policy.’° 


Il. PREVENTIVE RESTRAINT, BUSTING THE ORGANISATION, HOSTAGES 
AND DISCRIMINATION 


Internment and detention were supposed to prevent suspected 
terrorists from continuing their active service with their paramilitary 


é Observations on the Northern Ireland (Emergency Provisions) Act 1973: January- 
August 1974: Submission prepared for the Gardiner Committee by the Ulster Citizens 
Civil Liberties Centre (1974), pp. 45-48; McKittrick, “U.D.A. ‘brainchild’ urges 
immediate, unconditional end to internment,” Irish Times, August 17, 1974; “End 
detention—Shankill civil liberties group,” Belfast Telegraph, p.7, August 16, 1974. 

7 Vanguard Unionist Party, Submission to the Gardiner Committee (1974), pp.6-11. 

8 “Ulster: protestant’s peacetime fears,” 254 Economist 24, March 1, 1975; Holland, 

“Can the Truce Last?,” 89 New Statesman 31, January 10, 1975; Holland, “The Inertia of 
Mr. Rees,” 89 New Statesman 99, January 24, 1975; Holland, “Dissension Among the 
Provos,” 90 New Statesman 491, October 24, 1975. 

9 RJS: “The problem of timing which is really the speed at which you released them 

up until December '75 was dictated to some extent by security events on the outside. 
Would that be a fair. . .?” 
MR: “That would determine the day-to-day. It would determine whether it’s tonight or 
next Monday morning. You having lived there, it really would be offensive to people, 
who their loved ones and all their concerns and then that day let 20 people out. I mean it 
is only courteous. Leave it until next Monday. So that didn’t determine the average 
speed, it determined the incremental speed.” 

10 “New Blood in Ulster?,” 90 New Statesman, September 5, 1975; “Ulster: no strike— 
yet,” 253 Economist 38, November 16, 1974; “Ulster’s Nero,” 253 Economist 13, 
November 23, 1974; “Ulster: back to bombing and the dole,” 254 Economist 21, 
February 1, 1975. 
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organisation, and for the “hard core” it did so. There is some 
evidence that detention operated differently for many Republicans 
who were suspected of marginal involvement in P.I.R.A. Their 
detention was sought by security forces so that they would be 
tainted with suspicion among those who remained at large, and 
once released, they would not be readily accepted by the P.I.R.A. 
If the NISS did allow detention to be used to taint suspects, he 
developed one regime for “hard core” activists and another for 
those peripherally involved. 


A. Busting the System 


The DTO and EPA provided different criteria for issuing ICOs 
and DOs, the former by the NISS and latter by a commissioner. 
The NISS was required to find that “it appears . . . that a person is 


suspected of having been concerned in . . . any act of terrorism”! 
whereas a commissioner had to find that he “is satisfied that . . . 
the respondent has been concerned in . . . terrorism”? and that his 


“detention is necessary for the protection of the public.”!? The 
different standards of proof, “appears” and “satisfied,” allowed the 
NISS somewhat greater flexibility, but more importantly, the NISS 
was not required to find that detention of the suspect was necessary 
to the protection of the public, that is, that detention would 
prevent further terrorist acts. Although the ICO was supposed to 
be a preliminary procedure, which led to a determination by a 
commissioner, it empowered the NISS to detain persons whom the 
NISS might well appreciate would be released by the commissioners. 
As the crucial provision on the period of detention under an ICO 
was vague, the DTO and EPA also allowed some flexibility in the 
length of detention under an ICO": 
“A person shall not be detained under an interim custody 
order for a period of more than twenty-eight days from the 
date of the order unless his case is referred by the Chief 
Constable to a commissioner for determination, and where a 
case is so referred the person concerned may be detained 
under the order only until his case is determined.” 


A number of Members of Parliament observed that the proviso 
failed to include any limitation on the period of detention under an 
ICO.* Ministers explained that should the provision be abused the 
NISS had the power to order release from detention under an 
ICO. 

The NISS instructed the security forces that they should follow 
certain guidelines for deciding when to recommend that he sign an 


11 1972 No. 1632 
12 1972 No. 1632 (N.I. 15), art. 5(1); 1973 Act (c.53), Sched. 1, para. 12(a 
3 1972 No. 1632 (N.I. 15), art. 5(2); 1973 Act) (c.53), Sched. 1, para. 12(5). 
14 1973 Act (c.53), Sched. 1, para. 11(3). 

15 H.C.Deb., Vol. 848, col. 83 (December 11, 1972). 

16 Supra, note 178. 
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ICO. According to Boyle, Hillyard and Hadden the NISS (which 
one is not specified) laid down guidelines for the security forces to 
follow when recommending that he should sign an ICO”: 


“The substance of these guidelines was that a number of 
separate traces had to be produced against the suspect 
indicating his involvement in terrorist activities. Some sources 
reported that at least six such traces were required. A trace 
for this purpose might range from direct evidence that the 
suspect was involved in a specific terrorist act, as for instance 
an alleged identification which the witness was not willing to 
confirm in court, to circumstantial evidence, as for instance, 
the presence of the suspect in the vicinity of the incident, to 
more tenuous indications of involvement, as for instance 
association with other ‘known’ terrorists. Most frequently the 
traces would be the statement of an informer, perhaps 
supplemented by one or two other more circumstantial or 
indirect traces to make up the number.” 


The guidelines led to the detention of a number of persons, nearly 
all Republicans, who were released once they appeared before the 
commissioners. During the first six months in which the 
commissioners held hearings, they released nearly 40 per cent. of 
those detained. There are no clear figures after this period, though 
the rate declined.!8 The NISS, aware of the high rate of releases, 
used the figures in his statements in the House of Commons to 
support his claim that the commissioners acted wholly independently 
of the executive.” The NISS acted upon evidence, which he was 
aware would, in all likelihood, not be developed into a case 
leading to a commissioner issuing a DO. The writer asked Viscount 
Whitelaw if he accepted that the high proportion of releases by 
commissioners suggests that he was signing. ICOs on weak evidence. 
He replied: 


“Now if you say that I put some people in who shouldn’t have 
been in, yes I should think that is certainly right. On the other 
hand if you look I obviously did release quite a lot of people I 
shouldn’t have. I think it is a terribly difficult balance to 
operate, and that was why we wanted the commissioners. . . . 
And in a way the commissioners did help and I was very 
relieved and I always knew when I set them up that they 
would say I had been wrong in a number of cases. They were 
bound to say that. That is why internment is such a difficult 
thing to operate. I have the greatest of doubts looking back on 
it whether internment was ever right. . . . I question whether 
internment is right unless you have really good intelligence 
and I think that the mistake that was made initially was that 
internment was used as a weapon before intelligence was good 
enough to use effectively.” 





1 Boyle, Hillyard and Hadden, supra, note 87 at 62. 
18 Supra, note 92. 
1 H.C.Deb., Vol. 855, col. 280 (April 17, 1973); Vol. 853, col. 1556 (March 29, 1973). 
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Furthermore, the average period of detention under an ICO 
lengthened during the operation of the DTO and EPA: By April 
1973, the average period for detention under an ICO was six 
weeks.” In May, it jumped considerably, though Mr. van 
Straubenzee explained that detained Loyalists prolonged their 
detention by requesting adjournment of their cases.” In any event, 
the period had grown to six months by late 1974 when the 
Gardiner Committee investigated the operation of the procedures.” 
The Gardiner Committee explained that delays occurred because 
of “the basic unsuitability of the system and procedures for the 
numbers of people passing through them.” The hearings were 
long and complicated. As members of the security forces often 
gave evidence in camera, the suspect had to leave and then re- 
enter the hearing. We have already observed that ministers referred 
to delays which resulted from requests by the suspects to adjourn 
the proceedings.” 

While detention under ICOs of substantial numbers of Republi- 
cans who were released by the commissioners and the delays in 
bringing their cases before the commissioners have been explained 
by inadequate intelligence and other difficulties, an alternative 
explanation may lie in Mr. Rees’ suggestion that “there was a 
tendency, I found, that the army ... didn’t mind people being 
ICO’d, going through all the system and then being released.” This 
usé of the ICOs, he said, “busted the system.” The writer has no 
unambiguous evidence to show that the ICO procedure was used 
to bust the system, let alone for how long and to what extent it did 
so. In September 1972, however, when Mr. Whitelaw effectively 
resumed use of detention, The Economist reported that “the British 
authorities may come up with a system which would have some of 
the advantages of internment (holding men long enough for their 
friends to be suspicious of how much they may have given away) 
without having a Long Kesh to explain to Gerry Fitt’s constituents.” 
It appears that the idea of using the new ICO procedure as a 
“bust” occurred to the authorities even before the DTO was 
promulgated by the NISS.”° The writer asked Viscount Whitelaw if 





2 H.C.Deb., Vol. 855, col. 51-52 (April 16, 1973). 

21 Official Report, Standing Committee B, col. 462 (June 19, 1973). 

2 Report of a Committee to consider, in the context of civil liberties and human 
tights, measures to deal with terrorism in Northern Ireland, Cmnd. 5847 (1975), para. 
155. 

3 Ibid. 

4 H.C.Deb., Vol. 859, col. 847 (July 5, 1973). 

235 “Ulster: the battle that is coming,” 244 Economist 23, 24, September 16, 1972. 

6 It might be argued that the use of the ICO power by the NISS for a purpose other 
than protection of the public would be for an improper purpose. As such his decision 
would be reviewable in the courts. Padfield v. Minister of Agriculture, Fisheries and Food 
[1968] A.C. 40; [1968] 2 W.L.R. 924; [1968] 1 All E.R. 694. The difficulty with such an 
argument is that the courts have not traditionally scrutinised the exercise of power 
conferred by “emergency” legislation as closely as they have other powers. R. v. 
Halliday, ex p. Zadig [1917] A.C. 260 (H.L.); Liversidge v. Anderson [1942] A.C. 260; 
[1941] 2 All E.R. 612 (H.L.); McEldowney v. Forde [1971] A.C. 632 (H.L.(N.L)); Ex ' 
parte Lynch [1980] N.I. 126. For a comprehensive survey and full discussion of these 
issues see: Lowry, “Terrorism and Human Rights: counter-insurgency and necessity at 
common law,” (1977) 53 Notre Dame Lawyer 49. 


Nov. 1986] INTERNMENT AND DETENTION 731 


he was aware that the army had tried to use detention in this 

manner. He replied: 
“J think it would be fair to say that the Army were well 
pleased to have anybody who in their judgement was involved 
in terrorism off the streets. And undoubtedly who wouldn’t in 
their position. I think one had to resist a great deal of pressure 
to have no more people in than necessary, all the time. That is 
another of the pressures that was on one.” 


B. Hostages 


Many innocent persons (not concerned in terrorism) were detained 
under ICOs, perhaps due to defective intelligence, but, with 
hindsight, because of the use of ICOs to taint suspects and the 
influence of the political pressures. The purpose of detention, 
especially of Republicans under ICOs, appears to have been to 
arouse suspicion within the P.I.R.A. by tainting marginal members, 
rather than holding in custody persons who were believed likely to 
commit serious crimes. Moreover, as the NISS increased his use of 
detention from September 1972, to November 1973, largely to 
placate the Unionist parties, another purpose for the scale of the 
programme was appeasement. The scale of releases during April to 
August, 1972, and December, 1973 to March, 1974, was largely to 
conciliate the SDLP, although the NISS examined the cases 
individually. The proper purpose of detention, prevention of 
serious, violent crimes, appears to have been a formal consideration. 

A few Members of Parliament suggested that involvement in 
terrorism was irrelevant to continued detention when they accused 
the NISS of using detained persons as “hostages.”?” For example, 
in July 1972, Mr. Whitelaw explained to the House of Commons 
that there had been a “ceasefire for two weeks, ... but during 
that time I had considerable violent scenes and a great number of 
assassinations of all sorts going on.” Mr. McManus interjected, 
“You cannot blame the internees.” Mr. Whitelaw replied, “I had 
to have regard to this in the policy I was pursuing.” Now, if Mr. 
Whitelaw meant that he believed that there was a risk that an 
internee, D, would become active in terrorism upon his release, 
the charge that D was a hostage is unfounded. 

Consider these other reasons for continuing detention. (1) To 
induce P.I.R.A. to cease operations. (2) The phased releases to 
minimise antagonism of extreme Protestants. (3) To induce P.J.R.A. 
to declare a ceasefire. (4) To buy Unionist support for NISS’s 
constitutional settlement. The NISS has evidence in all cases, but 
operates the programme at a high level principally to appease 
Loyalists or Unionists. Though there may be evidence to justify 


27 H.C.Deb., Vol. 834, col. 567 (May 4, 1972); Vol. 838, col. 1751 (June 15, 1972); 
Vol. 840, col. 2038 (July 14, 1972); Vol. 842, col. 933 (August 3, 1972). For charges 
against Mr. Rees see: H.C.Deb., Vol. 882, col. 1952 (December 5, 1974); Vol. 885, col. 
1393 (February 5, 1975); Vol. 894, col. 649 (June 26, 1975). 

28 H.C.Deb., Vol. 840, col. 2038 (July 14, 1972). 
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D’s detention, D’s involvement in terrorism is only a formal 
consideration. 
Mr. Whitelaw replied to the charge that he was holding 

“hostages” as follows”: 
“Concerning internment, I have to consider carefully, which I 
am doing in each individual case and I am making those 
releases which I consider justified. There is no question of 
anybody being regarded as a hostage. The speed at which I 
can effect releases is inevitably bound to be associated to some 
extent with any continuation of violence, which I very much 
hope will stop.” 


On a subsequent occasion he explained, “I do not accept what 
the Hon. Gentleman says about hostages. . . . I must have regard 
to the security situation on the ground, but I must stick to the 
point which I have always made.” In these replies Mr. Whitelaw 
made clear his view that he was not holding interned and detained 
persons as “hostages” in order to ensure the good behaviour of the 
Republican population or P.I.R.A. 

We examined Mr. Whitelaw’s release policy (Spring, 1972) in 
some detail in Part I.C, especially his statements that releases were 
phased because he had to have regard to continuing violence. The 
writer explained that the statement made sense if the NISS took 
the view that intelligence was not entirely reliable and there was a 
risk that a person whom he might release might well be involved in 
terrorism. So long as P.I.R.A. continued its insurgency the risk 
was serious, but as its campaign was abated that risk decreased. 
The NISS might have held back on releases because those whom 
he might release might well return to the P.I.R.A. insurgency and 
aggravate the security situation. The writer also suggested that this 
explanation is unsupported by Viscount Whitelaw’s account of his 
release policy. He said to the writer: 

“I think the first instinct was that too many people had been 
interned. One must remember at the time it was an enormous 
symbol of Protestant majority rule and everything which I was 
sent there to change and so because internment was such a 
symbol one obviously tried to dismantle as much as one could. 
So I think one probably took risks in letting people out which 
if one lived one’s life over again, one perhaps might not take. 
I think my answer was at the time, the basis of our policy was 
that unless there were jolly good reasons for keeping somebody 
in you released them.” 


It might be said that while Mr. Whitelaw took some risks in 
releasing some suspects, risks which he would not take if he lived 
his life over again, there were other risks which he avoided because 
P.I.R.A. continued its insurgency. He also explained to the writer 
that as the numbers held declined he was “getting down to a 


2 H.C.Deb., Vol. 834, col. 567 (May 4, 1972). 
2 H.C.Deb., Vol. 842, col. 933 (August 3, 1972). 
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harder core who were right to be there.” He later said he could 
not have entirely ended internment because “I had no case against 
a lot of people who were very well known to be high up in the 
I.R.A. and they were very active terrorists. And yet we had no 
case against them. So internment to that extent, something to get 
them off the streets, was necessary.” The writer has discussed these 
statements in detail because they suggest that Mr. Whitelaw divided 
those held into hard core, whom he would not release, and others, 
whom he would in due course. He was willing in respect of the 
latter to take the risk that intelligence was wrong, rather than the 
other way round, that intelligence might be right. He assumed that 
he had no case for their continued detention. His reason for 
detaining them was not that he was taking into account the risk 
that those whom he released might become involved in terrorism, 
as his above quoted statements in Parliament suggest. A reasonable 
inference is that Mr. Whitelaw continued their detention to 
minimise antagonising the extreme Loyalists, or, put another way, 
to appear to, have gone some way towards appeasing them. 

After Mr.\Rees’ intention to end detention became apparent, he 
too was accused of using those still detained as hostages, because 
once he had made up his mind to release them their alleged 
involvement in terrorism could no longer be a ground for their 
continued detention. Mr. Rees’ statements in Parliament explicitly 
connect releases with the risk that detained persons might return to 
violence’: 


“ÉI am not in the business to keep people in detention as 
hostages for something which might happen outside. They 
were arrested. An interim custody order was signed by me in 
most cases—in large numbers. I dealt with each case on the 
basis of what it was alleged has been carried out, on 
information which was put before me but which could not be 
put before the courts. I must deal with detention on the merits 
of the case. However, what is for sure is that I have to take 
into account the fact that people who are released might easily 
return to violence. Overall [have to take into account the 
ae i situation in deciding on the speed at which to release 
them.” 


The statement suggests that the NISS is not concerned to trade D’s 
liberty for P.I.R.A.’s good behaviour, rather, that behaviour is 
material to a determination that D’s release poses a threat to the 
security situation. 

This account is not entirely without difficulty. As we have seen, 
Mr. Rees had decided by June 1975 that he was going to release 
all detained persons, including the hard core activists, by December. 
If he intended to proceed on a case-by-case basis he would have to 
remain open to the possibility that it might never be prudent to 


31 H.C.Deb., Vol. 895, col. 1393 (December 5, 1974); Vol. 894, col. 649 (June 26, 
1975). - 
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release certain of the hard core who upon release would resume 
their service in P.I.R.A. His announcement of a deadline is 
incompatible with a case-by-case approach.” It might be that the 
case-by-case approach minimises the harm which results upon 
release. In other words, while being committed to phasing out 
detention by December 1975, the NISS was also concerned to 
avoid as far as possible detained persons returning to P.I.R.A. 
activities. The logic of that approach, of course, would have meant 
that nearly all detained persons should have been held until 
December. Why the risk should have abated by December is also 
unclear. Mr. Rees explained to the writer that throughout the 
period of phasing out detention he emphasised the primacy of 
policing so that the RUC would improve their detection of crime. 
The writer asked if this was the reason for ending detention slowly, 
rather than immediately. He said it was not. The writer also asked 
why he had not simply released all the detainees once he had 
decided to end detention. He explained that he “had to have a 
quid pro quo” and that “the job is to use events to end detention.” 
The writer pressed Mr. Rees on the point. He replied: 
“It is a perfectly proper question to ask. All I know is that 
until the ceasefire in December I just couldn’t see the 
mechanics by which I was going to be able to do it. I think the 
only time it was really on my mind to get the lot out quickly 
was at that time in July when I said, ‘All other things being 
equal they would all be out by Christmas.’ It was my version 
of ‘I’m going to let everybody out.’ But I don’t know that I 
could justify it one way or the other.” 


From at least July 1975, if not from December 1974, Mr. Rees 
was so committed to ending detention that the original grounds for 
making the ICOs and DOs were no longer material. If he simply 
wanted them out, he was not concerned with the prospect that 
they would return to the P.I.R.A.’s operations. It also follows that 
he would release them all even if the P.I.R.A. terminated their 
ceasefire before December. He held back from releasing all in 
December or July because he wanted to appear to have induced 
P.I.R.A. to declare a ceasefire, though for P.I.R.A. their gain was 
partly illusory because Mr. Rees would eventually end detention. 
By a ceasefire the P.I.R.A. secured releases sooner, rather than 





2 Mr. Rees explained to the writer that he decided to release the last detained persons 
when he did because he learned that P.I.R.A. intended to escalate their campaign. “That 
evening I was told that the Provisional I.R.A. had had a meeting and they were going to 
mount a bombing campaign the following week because they didn’t want the last 
detainees out. I remember saying, ‘But why in God’s name didn’t they do it before? Why 
wait until the last whatever it is, 30.’ I said, ‘Oh God. Right, let’s do it tomorrow 
morning. The Cabinet knows that I am going to do this.’ Immediately I released them 
all.” 

Had Mr. Rees stuck to his case-by-case approach he would not have been able to 
phase out detention because these last 93 were regarded as the hard-core activists who 
would resume their activities with the P.I.R.A. His approach to these last cases suggests 
that the merits were a subsidiary consideration. 
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later. Detained persons became “hostages” because Mr. Rees was 
no longer concerned with the likelihood that upon release they 
would resume operations with P.I.R.A., and he wanted to use 
events to give the appearance that he had not simply ended 
detention. 


D. Discrimination 


While Loyalists also perpetrated terrorist crimes H.M. Government 
used the DTO procedures against them belatedly and sparingly in 
comparison with its use against Republicans. Detention of Loyalists 
barely reached 70 and that was at the height of the Ulster Workers’ 
Council strike in May 1974; otherwise it was 50. The number of 
detained Republicans reached nearly 640 in December 1973, and 
remained above 550 until Mr. Rees began his phased releases in 
July 1974. These facts show a differential treatment of Loyalist and 
Republican terrorists, but this does not mean that H.M. Government 
discriminatorily administered the DTO. 

One explanation was that the Loyalists’ paramilitary bodies were 
smaller and more amorphous, at least in late 1972 and early 1973. 
Viscount Whitelaw explained to the writer that this was one of the 
reasons why Loyalists were detained on a considerably smaller 
scale. H.M. Government argued before the European Human 
Rights Commission and Court that Republican terrorism was better 
organised and responsible for most of the explosions and killings: 
they killed 322 persons in comparison with 72 by the Loyalists for 
the period April 1, 1972 to January 31, 1973.** Unfortunately, 
there are no comprehensive official statistics for terrorist incidents 
since 1969 and on many occasions when ministers have been asked 
for data, which includes division according to factions responsible, 
they have declined to give it.” The Irish Forum, however, 
published the statistical breakdown compiled by one well-informed 
commentator.” His account suggests that Republicans killed 126, 
255, 128, 98 and 102 persons for the years 1971-75 and Loyalists 
killed 21, 103, 80, 104 and 115 persons for the same period.” By 
1974 Loyalists’. killings actually surpassed those of Republicans. 

It is important to bear in mind that when the NISS was reducing 
internment and detention in 1972, he would not want to appear to 
preserve it by extending it to the Loyalists. As the security situation 
in the province was confused at that time, it was by no means clear 


33 Ireland v. United Kingdom, Judgment of the European Court of Human Rights, 
January 18, 1978, para. 66. 

% Ibid. at para. 61. 

35 See by this author, “Criminal Statistics and Statistics on Security in Northern 
Ireland” (1983) 23 B.J.Crim. 358. 

% Dillon and Lehane, supra, note 68 at 118-154; New Ireland Forum: The Cost of 
Violence arising from the Northern Ireland Crisis since 1969, Appendix 1, Table 2 
(1984). ves Supra, note 79. 
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that the security forces could not proceed against the Loyalist 
assassins in the criminal courts. In Autumn 1972, however, the 
nature of Loyalist terrorism became clearer when numerous 
Loyalist defence committees consolidated into the Ulster Defence 
Association, though there still remained a number of other Loyalist 
paramilitary organisations in the province. As the NISS had 
resumed detention against Republicans in September, his reasons 
for not detaining similarily situated Loyalist terrorists were unclear. 

One explanation for the differential treatment is that the security 
forces were able to move freely in the Loyalist areas and accordingly 
collect intelligence on the Loyalist paramilitaries. The police were 
able to initiate criminal prosecutions against Loyalist terrorists far 
more easily than against their Republican counterparts whose areas 
could be patrolled only by the Army and then only with difficulty. 
H.M. Government offered this explanation to the European Human 
Rights Commission and Court.” Mr. Rees said to this writer that 
this was the reason why there had been so little detention of 
Loyalists. A careful examination of this account would require that 
we check the court records to see how many criminal prosecutions 
were initiated against Loyalists for the shootings and explosions 
which they were alleged to have committed. No one has undertaken 
such research; there is almost no evidence to confirm or deny this 
account. 

In view of these explanations the writer was surprised by 
Viscount Whitelaw’s explanation of the limited detention of 
Loyalists. As already noted, he explained that they were a much 
smaller body of terrorists. He added, “I think there is another 
reason. Our intelligence about the Protestant community was 
absolutely nil.” When the writer expressed surprise he elaborated: 


“Everything was targetted. The Stormont Government [thought] 
quite reasonably, in their view, if you were a Protestant you 
were a loyal figure, loyal to the government, loyal to the ethos 
of Northern Ireland against the South, against the Pope ... 
Therefore, you were a loyal person until proved otherwise. 
Whereas over the years the exact opposite was regarded of the 
minority community who was associated far more with the 
I.R.A. than many of them actually were. And they, of course, 
were guilty of being on the side of the I.R.A. until proved 
otherwise. The balance of proof was exactly the opposite way 
around, as one of the balances in the community to some 
extent still is. And therefore, there was no intelligence or very 
little intelligence about militant Protestant groups. Very little 
indeed. For the best of all possible reasons. The whole 
apparatus of the state wasn’t directed against them.” 


The writer further asked Viscount Whitelaw if this had changed 
while he served as NISS. He said that they “began to get it.” It 





38 Ireland v. United Kingdom, Judgment of the European Court of Human Rights, 
January 18, 1978, para. 63. 
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may be that the situation had so improved that by the time Mr. 
Rees assumed office that intelligence was good enough to prosecute 
Loyalist terrorists in the courts. Nevertheless, Viscount Whitelaw’s 
version of events varies from H.M. Government’s submissions to 
the Human Rights Commission and Court. Viscount Whitelaw’s 
explanation does not mean that Loyalist terrorism was not on a 
smaller scale while he was in office, but it suggests that one of the 
reasons for the differential treatment of Republicans was the 
“traditional” (and, in this writer’s view, sectarian biased) attitudes 
of the RUC Special Branch towards the Catholic community. 

The RUC Special Branch tended to look for I.R.A. conspiracies 
whenever any group outside the Unionist Party sought political 
changes in Northern Ireland. Viscount Whitelaw’s observation, that 
intelligence was targetted on the Republicans, may be seen as 
similar to the Scarman Tribunal’s finding that the RUC’s 
inappropriate response to the riots in August, 1969, “was due very 
largely to the belief held at the time by many of the police, 
including senior officers, that they were dealing with an armed 
uprising engineered by the I.R.A.”” The Tribunal concludes that 
“there is no credible evidence that the I.R.A. planned or organised 
the disturbances.” Viscount Whitelaw’s comment suggests that 
these traditional Protestant policing attitudes persisted until, at 
least, late 1972. The internment of civil rights organisers and 
demonstrators in August 1971, which was later regarded as a 
“mistake” and indicative of “bad” intelligence, may have been due 
to the fact that the RUC Special Branch tended to look for and 
find I.R.A. conspiracies even where none existed. If this is correct, 
and the evidence for the case is admittedly weak and circumstantial, 
then the high number of Internment Orders issued by the Northern 
Ireland Government reflects biased, sectarian judgments, rather 
than simply bad operational assessments. It is not that Catholics 
were interned because they were Catholics, but because the RUC 
Special Branch associated the minority community with the I.R.A., 
they interpreted what evidence they found as evidence of subversion. 
Similarly, H.M. Government’s failure to respond to Loyalist 
terrorism as it emerged may be attributed to bias in policing 
attitudes, which resulted in an absence of intelligence about Loyalist 
paramilitaries. Bias by RUC Special Branch in the compilation and 
assessment of intelligence would have resulted in the Chief 
Constable advising the Northern Ireland Prime Minister, and later 
the NISS, to sign Orders where there was a risk that the suspect 
was not concerned in troubles, and on the other hand, a failure on 
the part of the Chief Constable to advise the NISS to sign Orders 
against Loyalists. 


3 Violence and Civil Disturbances in Northern Ireland in 1969, Cmnd. 566 (1972), 
para. 3.8. 
4 Ibid. 
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However, another reason for the different treatment of Loyalist 
and Republican suspects may be the absence of pressure by 
political parties upon the NISS to use the ICO procedure widely 
against Loyalists. Unionist politicians, who insisted upon use of 
SPA Detection Orders and, later, the DTO against Republicans, 
did not press for detention of Loyalist terrorists. The SDLP pressed 
for the ending of internment and detention, though they also called 
for equal application of the law. A call for detention under any 
circumstances offended its Republican tradition and civil rights 
orientation. A few leading Labour Party M.P.s argued that if 
detention was to continue it should be extended to the Loyalists.*! 
There was little political pressure upon the NISS to detain Loyalists. 
H.M. Government explained to the Human Rights Commission 
and Court that one of its reasons for restricting the scale of 
Loyalist detention was its fear of further violent reaction by 
Loyalist terrorists.“ Whereas political pressures resulted in slower 
releases and increased detention of Republicans, it appears to have 
favoured Loyalist suspects. 


II. CONCLUSION 


The present study of internment and detention suggests conclusions 
quite different from the “official view,” by which the writer means 
explanations of ministers in the House of Commons and the 
reports of the Diplock and Gardiner committees. First, according 
to the official view the sole and proper purpose for signing IOs and 
DOs under the SPA and, later, ICOs under the DTO was to 
prevent persons suspected of involvement in politically motivated, 
serious, violent crime from remaining at large. Clearly, Mr. 
Whitelaw’s objects were more complex, because he had also 
appeased Unionist and SDLP politicians whose support he 
desired, indeed needed, for his proposed constitutional settlement. 
Internment and detention was never administered simply as a 
regime of preventive restraint, though this was one of its objects. It 
served as a good that could be given to the SDLP or to the 
Loyalists for their support or during Mr. Rees’ phased releases, a 
good to be withheld until the P.I.R.A. declared and kept its 
ceasefire. 

Secondly, the official view is that while mistakes were made in 
August 1971, when internment was re-introduced, because intelli- 
gence was defective and its re-introduction carried out without 
adequate preparation, the practices adopted in Autumn 1972, 
avoided repetition of such mistakes. The true situation, again, was 





4 H.C.Deb., Vol. 842, col. 932 (August 3, 1972); Vol. 846, col. 583 (November 16, 
1972); Vol. 849, col. 1630 (February 1, 1973). 

® Ireland v. United Kingdom, Judgment of the Eruopean Court of Human Rights, 
January 18, 1978, para. 66. The Human Rights Court accepted that this was a 
consideration relevant to the administration of internment in the province. Ibid. at para. 
229. 
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considerably more complex than this. Certainly, the magnitude of 
mistakes was never repeated because H.M. Government never 
detained anywhere near 342 persons on a single day. Both Messrs. 
Whitelaw and Rees recognised that a high proportion of those 
detained under ICOs would be released by the commissioners. The 
latter initially calculated that he required only a “partial” release 
programme to end detention because the commissioners would 
release most of those detained. Defects in intelligence continued to 
result in the detention of innocent persons throughout the entire 
detention programme. Those “defects,” however may not have 
been simply mistakes, but products of a traditional sectarian bias in 
the RUC Special Branch and a desire on the part of senior army 
officers to use detention to cast suspicion upon persons who might 
have become active in the P.I.R.A., though they were not when 
they were detained. 

The discrepancy between the official view and this writer’s 
conclusions does not necessary suggest that the former was tendered 
deliberately to deceive the public or even to “cover up” the true 
situation, which is still obscure and complex. It reveals, however, 
that Parliament, to which the NISS is constitutionally responsible, 
and the public, who should understand how emergency powers are 
used, lacked a full and accurate account of how the detention 
programme operated. Perhaps the most important lesson of this 
study is that ministers who use emergency powers should have to 
explain more about their use and be subject to much greater 
scrutiny. 


R. J. Spsut* 





* Lecturer, University of Kent at Canterbury. The writer wishes to express his 
appreciation to Viscount Whitelaw and Mr. Merlyn Rees for agreeing to the interviews 
and for permission to quote extracts from the interviews in this article. The writer also 
expresses his appreciation to the Northern Ireland Office for kindly providing the 
information contained in the appendix. The views expressed in the text are those of the 
writer and are not necessarily shared by those who kindly helped in the preparation of 
this article. 
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APPENDIX 
Statistics on Internment and Detention in Northern Ireland 1971-1975 
Month Republicans Loyalists Total Notes 
Input Output No. Still Input Output No. Still 
Held Held 
1971 
August 260 20 240 — — — 240 
September 72 22 290 — — — 290 
October 98 16 372 — — — 372 
November 156 ` 25 503 — — — 503 
December 197 46 651 — — — 651 3E 
1972 
January 135 21 758 — — — 758 TE 
February 90 38 809 — — — 809 1E 
March 144 40 913 — — — 913 
April 16 169 760 — — — 760 
May 6 213 553 — — — 553 
June 5 186 372 — — — 372 
July 2 28 346 — — — 346 
August 8 115 239 — — — 239 
September 26 17 248 — — — 248 
October 31 6 273 — — — 273 
November 50 30 293 — — — 293 
December 38 36 294 — — — 294 1E 
1973 
January 39 30 303 — — — 303 
February 46 11 338 9 — 9 347 
March 45 10 372 13 — 22 394 1E 
April 38 2 408 1 — 23 431 
May 55 4 459 — 2 21 480 
June 57 7 508 8 2 27 535 1D 
July 48 — 557 8 2 33 590 1R 
August 27 8 576 3 3 33 609 
September 31 5 600 7 2 38 638 2E 
October 35 16 619 2 1 39 658 
November 19 18 620 12 2 49 659 
December 8 80 547 ` 1 3 47 594 1E 
1974 i 
January 15 25 536 — — 47 583 1E 
February 16 19 534 2 — 49 583 IR 
March 19 21 531 5 3 51 582 1E 
April 62 12 581 2 5 48 629 1E IR 
May . 21 26 577 24 2 70 647 1E 2R 
June 27 31 573 2 13 59 632 
July 11 41 540 — 10 49 589 1D 2E 
August 22 32 529 1 6 44 573 1E 
September 9 36 502 — 7 37 539 
October 21 21 504 — 6 31 535 1E 3R 
November 21 9 516 2 9 24 540 3E1D4 
R 

December 23 22 517 7 6 25 542 
1975 
January — 28 488 — 10 15 503 2D 1R 
February 11 27 472 — 11 4 476 
March — 102 371 — 4 — 371 1R 
April — 52 319 — — — 319 

ay — 15 304 — — — 304 
June — 34 270 — — — 270 
July — 29 241 — — — 241 
August — 25 216 — — — 216 
September = 25 191 — — — 191 
October — 19 172 — — — 172 
November — 80 93 — — — 93 1R 
December — 93 — — — — — 2ROfor 


Notes: 1. Source—Northern Ireland Office. 
2. E denotes escape; D denotes death; R denotes recapture; RO denotes release order 
for escape. 


LICENCES AND LAND LAW: 
AN ALTERNATIVE VIEW 


Introduction 


Licences in relation to land have been a fruitful source of academic 
debate for over 30 years,’ and recent events have caused the 
debate to take on a new and vigorous lease of life.? Successive 
protagonists each claim to have discovered a more convincing 
rationalisation of the existing law, and although differences of 
viewpoint exist within the framework of this discussion, they share 
one crucial feature in common—an assumption of the importance 
of the quest for conceptual answers to conceptual questions. 
Amongst these, two questions stand out as the most controversial; 
first, do licences bind third parties, and secondly, can licences be 
accommodated within existing concepts, or are new ones needed? 
The tenor of the discussion may in part be the result of certain 
comments made by Browne-Wilkinson J. in Re Sharpe concerning 
the “confused and difficult” state of the law and the need for 
rationalisation,?> comments which the academic writers involved 
have taken as their cue to offer their own simplified versions of the 
law relating to licences, centring in the main on the two conceptual 
issues outlined above. 

In a sense, then, given the objectives of the debate, it is 
inevitable that the issues canvassed have been conceptual ones; but 
` I shall argue that in attempting to reduce the complexity of the law 
to levels acceptable for judicial consumption the way in which the 
courts have developed the licence as a technique of dispute- 
settlement has been obscured while the significance of the licence 
has been systematically underplayed and discussed in the light of 
only a limited range of “policy” issues. In short, the debate is 
characterised by what Robert Gordon has termed “Cartesianism”— 
that is, “the intellectual strategy of constructing highly simplified 
models of social reality for the sake of analytic rigour and 
elegance.”* In Section A, I will outline certain characteristic 


1 Discussion acquired a recognisably “modern” form with H. W. R. Wade’s “What is a 
licence?” (1948) 64 L.Q.R. 57 and “Licences and Third Parties” (1952) 68 L.Q.R. 337. 

2 The following is a mere selection, but they are chosen as the best examples of their 
type: A. Briggs, “Licences: Back to Basics” [1981] Conv. 212; M. P. Thompson, 
“Licences: Questioning the Basics” [1983] Conv. 50; A. Briggs, “Contractual Licences: A 
Reply” [1983] Conv. 285; A. Everton, “Towards A Concept of ‘Quasi-Property’?” [1982] 
Conv. 118 and 177; S. Moriarty, “Licences and Land Law: Legal Principles and Public 
Policies” (1984) 100 L.Q.R. 376. 

3 [1980] 1 W.L.R. 219 at 226. 

‘ “Historicism in Legal Scholarship” (1981) 90 Yale L.J. 1017 at 1026. This 
phenomenon is not confined to legal discourse; Terry Eagleton has noted a tendency in 
literary criticism towards “secondary revision” which “fills in the text’s gaps and smoothes 
over its contradictions, domesticating its disparate aspects and defusing its conflicts. It 
does this so that the text may be, so to speak, more easily ‘consumed’—so that the path 
is made straight for the reader, who will not be ruffled by any unexplained irregularities.” 
(Literary Theory: An Introduction (1983), p.181). 
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features of the framework within which the debate has hitherto 
taken place, which I will term “conceptual formalism”; in Section 
B, I will show how “conceptual formalism” lacks descriptive and 
evaluative power in relation to the licence. 

However, the perceived shortcomings of conceptual formalism 
are, I will argue, related to the much more fundamental question 
of why licences have provoked so much activity on the part of 
academic land lawyers. The comparative novelty of the licence 
does not of itself explain why it is so hotly debated. I will argue 
that the licence poses a threat of considerable proportions not only 
to the conceptual orderliness of land law, but to the very values of 
the enterprise of academic land law as traditionally understood. 
Conceptual formalism is part of an attempt to stave off that threat. 
I shall make these arguments in Sections B and C. 


A. Outlines of Conceptual Formalism 


One premise to varying degrees underlies what I am going to term 

“conceptual formalism.”° This has not been explicitly acknowledged 
by any of its participants, yet it seems a necessary premise if the 
whole enterprise is to be considered worthwhile. It can be 
characterised as the view that either judges do, or ought to, decide 
cases according to a limited range of pre-ordained conceptual 
categories; that the categories have distinguishable features and 
consequences, and that it is the task of the judge to determine 
whether the differing conceptual requirements are satisfied, and to - 
allow the result to be dictated accordingly. Put another way, 

“conceptual formalism” is characterised by a refusal to regard 
anything other than conceptual arguments (and some strictly limited 
“policy” arguments) as reasons or justifications for decisions, or as 
the basis for criticism. At the same time, there is a comparatively 
narrow intellectual concern with defining the limits of, and 
differences between, conceptual categories. Above all, conceptual 
formalism is characterised by the assumption that conceptual 
problems need conceptual resolution in a way that renders the law 
more “certain.” 

The recent contributions to the licence debate all exhibit these 
characteristics to some extent. Thus for Briggs, the confusion 
adverted to by Browne-Wilkinson J. in Re Sharpe is “lamentable,” 
“clear lines are the stuff of which law is made, and hard cases 
make good lawyers,” and “a contract is a contract.”° Although 
Thompson and Moriarty differ from Briggs over the nature of the 
contract/estoppel distinction and argue that, at least as far as third 
parties are concerned, there is, or should be, no significant 
difference between the two, they also argue from within a 


5 It is unclear whether what I shall describe as “conceptual formalism” is descriptive or 
normative; but I shall consider both, the former in Section B, the latter in Section C. 
6 [1981] Conv. 212 at 212, 216, 217. 


Nov. 1986] LICENCES AND LAND LAW 743 


conceptually formalist framework. Thus, for Thompson, “[{The] 
central question for a property lawyer when dealing with licences, 
is whether they are able to bind third parties ...”’; and for 
Moriarty, the task is to bring “order out of the chaos of decided 
cases” and to show how the licence is “explicable and consistent 
with orthodox legal principles . . .”8 

The differences between Briggs on the one hand, and Thompson 
and Moriarty on the other, though wide in conceptual terms, are 
of degree rather than quality when viewed from the perspective of 
“conceptual formalism.” This is evident from two features of 
Moriarty’s and Thompson’s arguments. First, having argued that 
contractual and estoppel licences may both arise on the same facts, 
they go on to use this as the basis for the conclusion that 
contractual licences ought to (do?) bind third parties in a way 
similar to estoppels*—in other words, the argument is used as a 
stick with which to beat a conceptual distinction, rather than as the 
basis for a new line of inquiry such as why judges employ contracts 
in some cases and estoppel in others, and the factors that appear to 
influence their use. The conceptual apparatus, though slightly 
rearranged, is still regarded descriptively and normatively as 
determining the outcome, and the more complex questions of how 
and why licences are used becomes obscured. 

Secondly, the proposition that contractual licences do or ought 
to bind third parties is discussed in the light of “policy” which on 
close inspection turns out either to be mere insubstantial and 
controversial assertions of what “ought” to be the case, or to be 
drastic oversimplifications of reality. As an example of the former, 
Thompson argues that “purchasers, personally should be bound [by 
contractual licences conferring exclusive occupation] . . . (if) they 
took with express notice” and that this “strikes a reasonable 
balance between protecting the occupation of licensees and 
protecting purchasers . . .”!° Moriarty exemplifies the latter when, 
in discussing his “consequentionalist” objections to informality; and 
in particular the problems posed to registration systems by informal 
licences, he states that: 


“if the policy of the land registration scheme is to exempt the 
rights of those in occupation of land [from a registration 
requirement, since the rights of those in occupation are capable 
of being ascertained by inspection] it is difficult to think of a 
right to which the policy applies more strongly than the 
licence.” 


if Host Conv. 50. 

8 (1984) 100 L.Q.R. 376 n.6. Moriarty assumes his task to be that of “facing the 
difficulties that arise from having to squeeze the proprietary licence into a pre-existing 
framework of English Land Law” (p.398) (my emphasis), in the course of which the 
cases are made to “succumb to (his) analysis” (p.387) so that they “fit into the picture” 
(p.363, n.43). 

° It is unclear whether Thompson and Moriarty would agree with each other on how 
far this should be (is?) the case. 

10 [1983] Conv. 50 at 54 and 57 (my emphasis). 
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As authority for this “policy” Moriarty cites a Royal Commission 
Report of 1857.1! Yet, as we discover more about the historical 
and political background to the 1925 legislation,” and as it becomes 
clear that the judges are prepared to be flexible in their 
interpretations of section 70(1)(g) in order to achieve “social 
justice,”!> the existence of an uncontroversial “policy” behind the 
legislation becomes less credible—and given the number of 
occasions on which the issue of registration of title was officially 
considered during the nineteenth and early twentieth centuries," 
there is no reason to believe that the 1857 Commissioners were 
necessarily representative in their views. Furthermore, Moriarty’s 
discussion of more general “policy” issues does not lift him out of 
the “formalist” category, since, as Unger has argued, the invocation 
of “impersonal purposes, policies and principles as an indispensable 
component of legal reasoning”” is a distinctive formalist characteris- 
tic. 

Thus, although Moriarty and Thompson exhibit the features of 
“conceptual formalism” less strongly than Briggs, they persist in 
regarding conceptual debate as important, and the two particular 
features of their mode of argument that I have highlighted serve to 
suppress any complexity or controversy of a non-conceptual nature. 


B. The Shortcomings of Conceptual Formalism 


Is there reason, however, to suppose that the use by judges of 
licences is more complex and more controversial than conceptual 
formalism, in its narrow or extended versions, suggests? In other 
words, what is the descriptive power of “conceptual formalism”? I 
intend here only to suggest, by reference to a small number of 
cases from both sides of the disputed conceptual divide, that the 
use by courts of licences is a good deal more controversial and 
complex than conceptual formalism would have us believe, and 
that it raises hitherto undiscussed problems of value. 

Take, first of all the case of Pascoe v. Turner,© a case on which 
Moriarty heavily relies for the proposition that the remedy granted 
by courts in estoppel cases “is governed by the nature of the 





11 (1984) 100 L.Q.R. 376 at 406-407 n.58. 

2 See Abel-Smith and Stevens, Lawyers and the Courts (1967), pp.196-206; A. Offer, 
“The Origins of the Law of Property Acts 1910-1925” (1977) 40 M.L.R. 505; Property 
and Politics 1870-1914 (1981), esp. pp.18-20, 23-24, 68-87; Murphy and Clark, The 
Family Home (1983), pp.14-19; S. Anderson, “Land Law Texts and the Explanation of 
1925” [1984] C.L.P. 63. 

13 Williams and Glyn’s Bank v. Boland [1981] A.C. 487. 

14 Royal Commission on the Law of Real Property (1829-33); Royal Commission on 
Registration of Title (1857); Royal Commission on the Operation of the Land Transfer 
Act (1868-70); Select Committee on Land Titles and Transfer (1878-79); Select 
Committee on the Land Transfer Bill (1895); Royal Commission on Land Transfer Acts 
(1911); and Committee on the Transfer of Land in England and Wales (1919). 

15 R. M. Unger, “The Critical Legal Studies Movement” (1983) 96 Harv.L.R. 561 at 
564-565. 

16 [1979] 1 W.L.R. 431. 
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representation to which it gives effect.” Ever since Scarman L.J.’s 
judgment in Crabb v. Arun D.C. the Courts have consistently 
emphasised the discretionary nature of “satisfying the equity,” yet 
Moriarty insists that “the courts’ intrinsic choice of remedy [can be 
explained by] p aying close attention to the precise content of the 
representation.” Thus in Pascoe v. Turner the remedy of granting 
the fee simple can be explained by the fact that this was what the 
plaintiff had promised the defendant. In fact the Court of Appeal 
considered itself faced with two alternatives—a licence for life or 
transfer of the fee simple, and in making the choice the Court was 
guided almost exclusively by a consideration of the parties’ 
respective financial positions at the termination of the relationship, 
and by the fact that the defendant needed the fee simple in order 
to be protected against the plaintiff's “ruthlessness.” These points 
have been well made by Brenda Sufrin who concludes that “[it] is 
difficult . . . to resist the conclusion that in Pascoe v. Turner the 
Court of Appeal was acting like a judge of the Family Division 
dividing the family’s assets after a divorce.” If this is the case, 
then it is not uncontroversial—and while to regard Pascoe as a case 
of making people fulfil their promises may be helpful to the 
rationalising enterprise, it is of little use in elucidating the real 
reasons for the decision. Consistently with “conceptual formalism” 
generally, it suppresses or avoids controversy or complexity. 
Turning now to cases where the Courts have employed the 
contractual licence, what support is there for conceptual formalism? 
In Tanner v. Tanner,” the Court of Appeal implied a contractual 
licence in favour of a woman (the defendant) who had given up 
her protected tenancy to move in with a man (the plaintiff). The 
Court of Appeal did this despite the fact that the defendant had 
not counter-claimed for a contractual licence, but had based her 
case on implied trust and estoppel.” If, as Moriarty and Thompson 
‘argue, contracts and estoppels can arise on the same facts, why did 
the Court of Appeal decide upon a contractual licence rather than 
an estoppel interest? The answer must lie in the fact that by the 
time the case came before the Court of Appeal, the defendant had 
moved out of the property in pursuance of the county court 
possession order and had been rehoused by the local authority. 
Her claim to a proprietary interest or right of occupation based on 
trust or estoppel was therefore less pressing, especially since the 
plaintiff required the house for himself and new partner. The 
solution, therefore, was to imply a contract, hold that it had been 
wrongfully terminated by the plaintiff and force him to pay the 


7 (1984) 100 L.Q.R. 376 at 383. 
18 [1975] 3 W.L.R. 847. 
19 See, e.g. Goff LJ. in Griffiths v. Williams (1977) 248 E.G. 947. 
20 (1984) 100 L.Q.R. 376 at 383 
21 “An Equity Richly Satisfied” (1979) 42 M.L.R. 574 at 577. 

z p975] 1 W.L.R. 683. 

2 The notice of appeal is set out on p.1347. 


746 THE MODERN LAW REVIEW [Vol. 49 


defendant compensation for breach, even though the defendant 
had not argued for this solution. One might wonder whether a 
similar solution would have been adopted had the alternative 
accommodation not been available—yet this is a question which 
is not considered relevant from the “conceptual formalism” 
perspective. 

A recent case in the Court of Appeal confirms the impression 
that in deploying the licence, the judges are concerned to impose 
their own view of the parties’ needs rather than regarding 
themselves as bound by conceptual considerations. Thus, in 
Hardwick v. Johnson,” Lord Denning M.R. argued that although 
“family arrangements” do not amount to contracts, they still have 
“legal consequences” which the court will “spell out” by imposing 
the legal arrangement (tenancy, licences, loan, gift, etc.) that 
“reason and justice require.” In that case, the “most fitting” 
arrangement was a personal licence, with the terms spelt out by the 
court. Although the majority (Roskill and Browne L.JJ.) preferred 
to think of the licence as contractual, they had no difficulty in 
implying contractual terms as to rent and revocation. Hence the 
daughter-in-law and her child were entitled to remain in occupation 
on the payment of rent—but it seems conditionally on good 
behaviour, since Lord Denning mentioned “the wife [forming] an 
association with another man in the house” as grounds for 
revocation. Moralism of this sort, along with implicit value- 
judgments concerning the distribution of property on the termination 
of cohabiting relationships, seem to be inevitable concomitants of 
an increasingly discretionary law of licences*; and I have argued 
elsewhere”’ that the employment by the judiciary of substantively 
rational doctrines such as proprietary estoppel does not exclude 
discriminatory assumptions concerning, for example, sex roles in 
the “family home.” The point I wish to make is that the concerns 
of “conceptual formalism” are such as to avoid discussion of a 
whole dimension of decision-making which raises complex and 
controversial issues. Moriarty and Briggs, for example, regard 
Tanner and Hardwick respectively as relatively uncontroversial— 
the former as an example of a case where both a contractual and 
estoppel analysis was possible”? and the latter as a case concerning 
“the revocability of licences.””? There are thus good reasons to 
doubt the descriptive powers of “conceptual formalism.” 

Conceptual formalism is defective in other respects in its 
evaluation of licences and land law. Can these be regarded as 
fitting into the existing scheme of things, or do we need new 





[1978] 1 W.L.R. 683. 

25 Ibid. at p.668. 

% See M. D. A. Freeman, “Family Matters” in J. L. Jowell and J. P. W. B. M. 
McAuslan (eds.), Lord Denning: the Judge and the Law (1984), p.152. 

27 “Promises Promises” (1984) 47 M.L.R. 735 at 737. 

8 (1984) 100 L.Q.R. 376 at 394. 

2 [1981] Conv. 212 at 217-218. 
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conceptual categories to deal with them? Are the developments 
such that we would in any case wish to plot them in conceptual 
terms? As far as the latter question is concerned, the assumption 
on all sides has been that some conceptual account of licences must 
be made. While Briggs argues that licences may be accommodated 
within “basic” concepts, Everton has argued that we need a new 
concept of “quasi-property” to account for licences which, while 
not amounting to interests in land, may yet bind third parties™; 
Moriarty describes this notion as “fanciful”! and argues instead 
that licences are “no more than orthodox property rights, simply 
denuded of formality in their creation.”** Since Moriarty’s argument 
is the most ambitious in its attempts to construct a conceptual 
explanation of licences, I shall focus on it as a means of revealing 
what I believe to be the shortcomings of conceptual formalism 
generally in its evaluation of the licence. 

Moriarty’s argument depends upon two claims: first, that rules 
governing the creation of interests in land are distinguishable from 
the rules governing substantive categories of interest in land; and 
secondly, that licences serve only to subvert the former and not the 
latter class of rule. This being so, the area of controversy is 
narrowed down to a discussion of the “policy” implications of the 
subversion of formality. 

I wish to make two points about this. The first is that the 
distinction between procedure and substance is logically impossible 
to maintain in any useful sense. The second, and more important, 
point is that licences cannot be explained in the way Moriarty 
proposes, but only as a subversion of the rules of both procedure 
and substance. In other words, there are good reasons for arguing 
that licences form a distinct and unique category of rights over 
land. 

Take Moriarty’s first argument that rules of formality are 
distinguishable from rules of substance. This is a distinction that it 
is only possible to make through an excessive “reification” of the 
notion of a substantive property right. An analogy might be 
helpful. Describing a property right without reference to the rules 
governing its formal creation is like trying to describe a circle 
without reference to the fact that circles have boundaries or 
circumferences—it would be possible, since we can all grasp the 
notion of a circle as something round, just as we can grasp the 


a Few Conv. 118 and 177. 

31 (1984) 100 L.Q.R. 376. 

3 Ibid. This is a slight simplification, since Moriarty appears also to envisage a 
category of licences which does not bind third parties because they amount to attempts to 
create unrecognised categories of interest in land. King v. David Allen [1916] 2 A.C. 54 
and Clore v. Theatrical Properties [1936] 3 All E.R. 483 are, he says, explicable in this 
way (pp.395-397). Estoppel licences do not fall within this category (since they bind third 
parties) and Moriarty appears to assume that the “family” licence cases do not either, 
since they do, or ought to, bind third parties also. All this is justifiable since these 
licences do not involve the creation of unorthodox interests in land. My point is that they 
may do just that. 
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notion of a lease; but it would tell us little about the size of the. 
circle in question, or whether something corresponding to our 
notion of a lease was one in fact. This unhelpful “reification” of 
property rights, ie. the divorce of the right from the thing in its 
practical manifestation, is another characteristic feature of concep- 
tual formalism—a point to which I shall return. 

The same point may be made in a way more closely related to 
the present discussion. If, for whatever reason, the formal 
requirements for the creation of an interest are subverted, is it 
really accurate to say that no new interest in land has been 
created? When in Walsh v. Lonsdale? the Court of Appeal held 
that the landlord had the right to distrain for rent according to the 
terms of a lease validly contracted to be granted but not yet 
executed, were they merely subverting the formal requirements for 
the creation of a legal lease, or where they, in doing so, creating a 
new interest in land with peculiar features* of its own—features 
which would be obscured by the insistence that what had been 
recognised was an informally-created lease? If the latter, can the 
same be said of licences? 

This brings us to my second point, that licences cannot be 
regarded as merely subverting formal requirements, and here my 
argument is that Moriarty’s proposition (that licences do not 
amount to a new interest in land, but are merely conventional 
rights informally created) does not accord with reality. There are 
many cases involving licences where it is impossible to describe the 
interest conferred by the licence in terms of any conventional 
category of interest in land. For example, it is difficult to know 
how to describe the interests in Errington v. Errington,” Hardwick 
v. Johnson, Chandler v. Kerley,” Inwards v. Baker, Greaseley 
v. Cooke,” or Dodsworth v. Dodsworth,” other than in terms of 


33 (1882) 21 Ch.D. 9. 

% e.g. its dependence on the availability of specific performance, its effect on third 
parties, and the fact that it is not a “conveyance” within s.62 of the Law of Property Act 
1925; see Cheshire and Burn, Modern Law of Real Property (13th ed., 1982), pp.378- 
379. 

35 [1952] 1 K.B. 290; the Court of Appeal expressly found no tenancy, but an 
entitlement to possession conditional on payment of the mortgage instalments—the only 
possible name for this was “licence.” 

36 [1978] 1 W.L.R. 683; the interest was described variously as a “personal” licence, an 
“equitable” licence or a “contractual” licence; in any case, the Court of Appeal assumed 
that it was clearly distinguishable from a tenancy, and that it was potentially revocable. 

37 [1978] 1 W.L.R. 693. Lord Scarman described the interest as a “contractual licence 
terminable upon reasonable notice”; it was clearly neither a tenancy nor a life interest. 

38 [1965] 2 Q.B. 29. Lord Denning described the son’s right as one to “remain there as 
long as he desires ...”; it would be difficult to describe this in “conventional” 
terminology. 

3 [1980] 1 W.L.R. 1306. Miss Cooke’s right was “to occupy . . . rent-free so long as 
she wishes to stay . . .” (p.1312). 

4 (1973) 228 E.G. 115; right of possession until repayment. Moriarty regards 
Dodsworth as involving an “oral grant of a co-ownership interest” which, had it been 
formally created, would have been converted into money by virtue of the s.30 
jurisprudence concerning orders for sale of jointly owned land, thus explaining the award 
of monetary compensation. This is ingenious, but artificial. 
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the notion of a licence—it is impossible to characterise the interests 
in these cases as tenancies or life interests. It is undoubtedly the 
case that proprietary estoppel may result in the transfer of a fee 
simple,“ an easement” or a lease,* but not all estoppels operate in . 
this way; it is also true that contractual licences may result in life 
interests,“ but again, not all do.* 

There are in any case two further features of licences which tend 
to mark them out from other categories of interest in land. The 
first is that licences at least in a “family” context serve a specific 
purpose—the protection of the occupation of land; and it is clear 
that licences, unlike all other categories of interest, are personal 
and non-assignable.“© Thus we can say that licences are unique 
amongst interests in land in that they are non-assignable use or 
occupation rights. The second feature is that they are founded in 
substantively rational legal doctrines; thus, estoppel is based on the: 
protection of expectations where it would be “unfair” to defeat 
them, and the implication of contractual licences, and the remedies 
available to support them, depend on what “justice” requires, and 
on what the parties are deemed to have intended.“ I have argued 
elsewhere that the adoption of such substantively rational (or 
“standard-based”) decision-making has led to the development of 
new distributional criteria for property rights in land.“* I wish to 
press the argument further in this context, to show that it is 
resulting in a different form of property right, i.e. the personal 
right of access to property. This represents a shift away from the 
notion of property as a freely assignable right of exclusion in 
relation to the use or benefit of something which MacPherson has 
argued? was associated with the rise in the seventeenth and 
eighteenth centuries of industrial capitalism, and which is the form 
to which the vast majority of interests in land correspond. 

Such use rights are not unfamiliar to the law—the decline during 
the eighteenth century of certain customary use-rights over land 
has been documented by Edward Thompson”; and many modern 
“protective” statutes confer non-assignable rights of occupation, in 
housing (e.g. the Rent Acts, and the Matrimonial Homes Act 


4 Pascoe v. Turner [1979] 1 W.L.R. 431. 

42 Crabb v. Arun D.C. ton 3 W.L.R. 847. 

43 Griffiths v. Williams (1977) 248 E.G. 947. 

“ Binions v. Evans [1972] Ch. 359. 

45 Re Sharpe [1980] 1 W.L.R. 219. 

4 See, e.g. Sommervell L.J. in Errington (supra) at p.293, Lord Denning M.R. in 
Hardwick v. Johnson (supra) at p.699; estoppel licences of the Inwards and Greaseley 
type are determinable on the licensee ceasing to occupy; see also Griffiths v. Williams 
(supra) where the Court of Appeal inserted an absolute covenant against assignment into 
the lease. Non-assignability does not necessarily extend to commercial licences. See 
Cheshire and Burn, at 566. 

47 See Hardwick and Chandler (supra). 

48 (1984) 47 M.L.R. 735. 

4 C. B. MacPherson, Property: Critical and Mainstream Positions, (1978) Chap. 12. 

5 “The Grid of Inheritance: A Comment” in Goody, Thirsk and Thompson (eds.), 
Family and Inheritance (1976); Whigs and Hunters: The origin of the Black Act (1975). 


750 THE MODERN LAW REVIEW [Vol. 49 


1983).>' It is, furthermore, becoming increasingly common to 
encounter the argument that access to resources essential to life, 
such as employment, welfare benefits and pension rights (all of 
which represent a right to revenue) should be conceptualised as 
property.-? I would suggest that licences, far from being orthodox 
categories of interest in land, are consistent with this evolutionary 
notion of property, and constitute a unique (and controversial) 
category of rights over land. Thus the licence cannot be analysed 
through basic concepts, nor as involving only a minor skirmish with 
the “policies” of informality; similarly the notion of “quasi- 
property” is unhelpful since what Everton regards as “quasi” about 
licences as property is their equivocal effect on third parties. My 
point is that if we understand the changes in the notion of property 
that licences represent, there is nothing “quasi” about them at all. 


C. Conceptual Formalism, Planning and Exchange 


I have argued that in so far as conceptual formalism purports to 
explain or evaluate the licence, it falls short significantly in two 
respects: it ignores or obscures an important and controversial 
aspect of the judicial deployment of the licence as a mechanism of 
dispute-settlement, and offers an evaluation of the licence that is 
demonstrably false in a significant range of cases. I have also 
argued that the licence represents a form of property right that is 
markedly different from those conventionally encountered in land 
law, in that it cannot be assigned, and relates specifically to the use 
or occupation of land. Can these defects be denied on the ground 
that there are more important benefits to be gained from a 
conceptually formalist analysis? In other words, given that 
conceptually formalist analysis is descriptively false, does it possess 
any normative virtues? 

Some of the reasons I have advanced to suggest that the use of 
the licence raises problems of value could be used as the basis 
for a coherent argument that adherence to conceptual formalism 
by judges is the only way of excluding the sorts of controversial 
moral value judgments implicit in some of the recent cases. 
However, the case in favour of conceptual formalism has not 
been made in this way but on the rather different basis of the 


51 It is perhaps debatable whether licences (as “use-rights”) are “conferred” by judges, 
or are created by the parties and recognised by judges who attempt to accommodate 
them within the conceptual framework of land law; to put it another way, is the licence a 
means of effecting the parties’ intentions, or of imposing a settlement of a dispute based 
on some notion of fairness? It is probable that the judiciary have no consistent view on 
this, which may explain the oscillation between contract and estoppel licences, a state of 
affairs that raises some of the “problems of value” referred to in Section B. My own view 
is that the closer one gets to the “estoppel” end of the spectrum, the easier it becomes to 
talk of these rights as being “conferred.” 

2 M. A. Glendon, “The New Family and the New Property” (1981); C. B. 
MacPherson, “A Political Theory of Property” in Democratic Theory: Essays in Retrieval 
(1973), Chap. 6. 
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need for certainty in land transactions. The best example of this 
comes from Browne-Wilkinson J. in Re Sharpe who expressed 
the view that rationalisation of the law is necessary “in order to 
do justice to the many thousands of people who never come into 
Court at all but who wish to know with certainty wnat their 
proprietary rights are . ya 

This is'an important point and bears examination. In essence, it 
is the argument that certainty in law is a virtue since it enables 
people to plan ahead on the basis of legally protected expectations, 
and that by exercising what looks like an ad hoc remedial 
jurisdiction, the courts are making this impossible. Yet it is worth 
pointing out that the uncertainty that has arisen has been in a 
particular context, the “family” context, and does not appear to 
have spilled over into the area of “commercial licences” which 
remain relatively settled*; and that it is questionable whether the 
rules of licences and estoppels: would be used as a means of 
advance; private planning even if they. were certain. Indeed, it 
seems to have been precisely because family members .do. not 
hammer out their position in advance that the “remedial” nature of 
the law arose in the first place.” Further, the rules concerning 
licences and estoppels are no more and no less certain than, for 
example, the guidelines to divorce courts concerning the distribution 
of family property on divorce, or the use and occupation of the 
matrimonial home during marriage, yet the fact of uncertainty itself 
has rarely been advanced as a criticism of this legislation; and there 
remains a range of legal devices geared to planning in a family 
context which continues unaffected. 

The only remaining. argument, then, in favour of the certainty 
provided by conceptual formalism is that it clarifies the position of 
“third parties, ” i.e. purchasers, mortgagors, creditors and so on. If 
indeed this is the case, and the primacy attached by conceptual 
formalists to the importance of ascertaining beyond doubt the 
impact of licences on third parties suggests that it is, then we may 
regard it as open to challenge. The reason for this is that the stress 
on.the importance of “third parties” suggests a view of land law, 
and of the’ academic land law enterprise, that is primarily geared 
towards promoting the exchange of land (whether on conveyance, 
mortgage or bankruptcy) since it is only in the context of such 
exchanges that the third party issues become relevant. The view 
that land is an important resource in the satisfaction of: basic 
human needs, and that the law plays an important role in the 
distribution and protection of that resource (only partly through 
exchange) is not considered to be part of this enterprise—and yet it 


53 [1980] 1 W.L.R. 219 at 226. 

5 Winter Garden Theatre v. Millenium Productions Ltd. [1948] A.C. 173; Hounslow 
U.B.C. v. Twickenham Garden Developments [1970] 3 All E.R. 326; Verrall v. Great 
Yarmouth Borough Council [1980] 1 All E.R. 198. 

55 See, e.g. the comments of Lord Denning in Hardwick v. Johnson [1978] 1 W.L.R. 
683 at 688. 
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is an equally valid way of describing what land law is “about.” 
This is consistent with Anderson’s view that post-1925 academic 
land law, largely as a result of the framework imposed on it by 
Cheshire (which has been carried forward unquestioned to this 
day), has been premised on an assumption that the primary 
justification for the study of land law lies in its usefulness as an 
introduction to conveyancing; and that this concentration on the 
conveyancing aspects of the law has led to the loss of the “wider” 
land law.” 

The “third party” point deserves closer attention, however, and 
it is worth revealing at this point a further crucial premise ‘of 
conceptual formalism. This is that “free alienability of land” (the 
assumed aim) requires, both as a necessary and sufficient condition, 
a substantive land law structure of impeccable orderliness. This 
explains the quest to accommodate the licence within conventional 
land law concepts. Those familiar with Avner Offer’s work* will 
detect here a parallel with the crucial assumption, proposed by 
professional conveyancers and accepted by the Scott Committee,” 
that simplification of the law in 1925 was the necessary first step 
towards cheaper and easier conveyancing. How valid is this 
assumption today? 

In discussing the “third party” problem in relation to licences, it 
should be clear from what has been said already that we are 
concerned with domestic property, or in effect owner-occupied 
housing. In this context, the category of “third parties” can be 
divided into two: the “ordinary” domestic purchaser seeking 
somewhere to live, and the institutional supplier of mortgage 
finance. The point I wish to make here is that unless “co-owners” 
(i.e. including licensees) are in disagreement over whether or not 
to sell,” the most “vulnerable” category of “third party” is the 
institutional lender, particularly those lending on second mortgage"; 





% See, as an example of an alterriative to the traditional enterprise, Patrick McAuslan, 
The Ideology of Land Law Teaching (1979), Warwick Law Working Paper, in which it is 
argued that there should be two new approaches to land law, one based on “land law as 
applied social policy” (p.5), in which the overwhelming concern “is with people and their 
homes,” and the other based on land law “as applied economic policy” (p.8) concerned 
with the “management and allocation of a scarce resource: land.” 

5 “Land Law Texts and the Explanation of 1925” [1982] C.L.P. 63; see also “The 
Proper, Narrow Scope of Equitable Conversion in Land Law” (1984) 100 L.Q.R. 86. 

n.12, supra. 

* Fourth Report of the Acquisition and Valuation of Land Committee on the Transfer 
of Land in England and Wales, 1919 (Scott Committee), para. 23. See also Appendix 1, 
“The line of least resistance: An easy but effective method of simplifying the Law of 
Real Property” (Arthur Underhill). 

© Even if a licensee wished to assert his/her right against an “ordinary” purchaser, the 
decision in Wroth v. Tyler [1974] Ch. 30 to award the maximum possible damages in such 
circumstances ought to be an effective discouragement, although the size of an award 
would depend on whether a licence is a “defect of title” within the rule in Bain v. 
Fothergill and on property price fluctuations between the date of contract and the date of 
the judgment. 

6l This form of borrowing appears to have increased substantially since 1980, largely as 
a means of financing personal consumption: see “Mortgage, Lending and the Housing 
Market,” Bank of England Quarterly Bulletin, September 1982, pp.390-398. ' 
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yet even here, it now seems possible to adopt the simple expedient 
of ensuring that such rights never take priority over the interests of 
a mortgagee.” In other words, the assumption that conceptual 
tidiness is essential to promote the free transfer of land may be 
largely false; and to the extent that it may be true, the effect of its 
implementation would be to preserve the security of the interests 
of a selection of financial institutions. The degree of protection 
accorded to such interests should be openly discussed rather than 
covertly advanced through a particular form of conceptual debate. 


CONCLUSIONS 


The “licences debate” can be seen as an attempt to maintain the 
aims ‘and values of traditional academic land law in the face ‘of the 
threat posed by the licence. This threat is perceived (wrongly) in 
relation to the transferability of land and (rightly) in relation to the 
“reified” notion of property which forms one of the assumptions of 
the traditional enterprise which I have termed “conceptual 
formalism.” The licence is, simply, a different but not a “new”, 
form of right in land that does not conform to the model of a 
freely alienable right of exclusive benefit. Furthermore, I have 
argued that conceptual formalism has failed to reveal a variety of 
controversial issues concerning the deployment of the licence by 
the courts. These’ failures suggest that “conceptual formalism” is 
only of real practical significance within the educational institutions 
in which it forms ‘the predominant perspective—a perspective 
which, dominated as it is by largely professional concerns, cannot 
offer undergraduates a realistic view of the relationship between - 
land and law. The implications of this for the teaching of land law 
need to be worked out, and there are. signs that this process has 
already begun.® 


Joun DEwaR* 


@ See Bristol and West B.S. v. Henning [1985] 1 W.L.R. 778. 

& See McAuslan, op. cit.; S. Anderson, “Explaining Land Law” (1982) 45 M. L.R. 
346;'R. Warrington, “Land Law and Legal Education: Is there any Justice or Morality in 
Blackacre?” (1984) 18 Law Teacher 77; K. Green, “‘There once was an ugly duckling’: 
Land Law in 1985” (1985) 19 Law Teacher 65. 

* Lecturer, School of Law, University of Warwick. I am grateful to Stuart Anderson 
and Adrian Briggs for comments on an earlier draft; also to my colleagues Anne Barron 
and Ken Foster, and to Matthias Ruete. All errors are mine. 


LEGISLATION 


THE REVISED STATEMENTS OF INSURANCE PRACTICE 


Cosmetic Change or Major Surgery? 


Tue last decade has witnessed mounting concern about certain 
aspects of the law of insurance and related practices of British 
insurers. The continued existence of the positive duty of disclosure 
of material facts, the testing of materiality by reference to the 
effect of non-disclosure “on the judgment of the risk formed by a 
hypothetical prudent insurer,”! and the ability to avoid a contract 
for breach of warranty despite the absence of any nexus between 
the breach and the loss have all been subjected to sustained 
criticism.” Both Law Commissions had proposed that insurance 
contracts should fall within the ambit of the controls for exclusion 
clauses ultimately prescribed in the Unfair Contract Terms Act 
1977 but this suggestion was not implemented. Indeed, insurance 
contracts are specifically excluded from coverage by the Act.? 
However, the possibility of legislative reform was enough to prompt 
the several professional bodies representing many companies to 
promulgate codes of practice for non-life and life insurance.* 
Though yet another instance of the industry’s tradition of self- 
regulation, the Statements received, on the whole, a cool reception, 
the leading work on insurance stating: “We do not regard these 
statements of self-regulatory practice, as a substitute for reform of 
the law.” They have also been described as a mere “token gesture 
to consumerism” effecting little change. The most potentially 
influential indictment of the Statements was voiced by the Law 
Commission in its Report on non-disclosure and breach of warranty: 


1 This reformulation of the test considered to be appropriate in English law, is to be 
found in C.T.J. International Inc. and Reliance Group Inc. v. Oceanus Mutual 
Underwriting Association (Bermuda) Ltd. [1984] 1 Lloyd’s Rep. 476. In Scotland, marine 
and motor contracts apart, the appropriate test is that of the reasonable person in the 
position of the insured: see Life Association of Scotland v. Foster (1873) 11 M. 351. A 
recent decision of the South African Appellate Division confirms the distinctive approach 
of the Civilian legal tradition: see Mutual and Federal Insurance Co. Ltd. v. Oudtshoorn 
Municipality 1985 (1) S.A. 419, C.A. 

? Hasson, (1969) 32 M.L.R. 615; (1971) 34 M.L.R. 29; (1984) 47 M.L.R. 505; Birds, 
[1977] J.B.L. 231; Forte (1978) 23 J.L.S. 274; [1985] L.M.C.L.Q. 482. The most 
trenchant recent judicial criticism is that of MacKenna J. in Lambert v. Co-operative 
Insurance Society Ltd. [1975] 2 Lloyd’s Rep. 485. And see Murray v. Legal and General 
Assurance Society Ltd. [1970] 2 Q.B. 495; Kennedy v. Smith and Ansvar Insurance Co. 
Ltd., 1976 S.L.T. 110; Davidson v. Guardian Royal Exchange Assurance, 1981 S.L.T. 81. 

3 Unfair Contract Terms Act 1977, ss.1(2), 15(3)(a), Sched. 1. Note also Law Com. 
No. 69, Scot. Law Com. No. 39, Second Report on Exemption Clauses (1975), paras. 
246, 250. 

4 Respectively, the Statement of Insurance Practice of May 1977 and the Statement of 
Long-Term Insurance Practice of July 1977. See also the Policyholder Insurance Journal, 
May 20, 1977. Self-regulation is discussed in Lewis, (1985) 48 M.L.R. 275. 

5 MacGillivray and Parkington, Insurance Law (7th ed.), para. 705. 

6 Birds, (1977) 40 M.L.R. 677 at 684. 


754 


Nov. 1986] LEGISLATION 755 


“In our view the Statements of Insurance Practice are 
themselves evidence that the law is unsatisfactory and needs to 
be changed. As we have pointed out, the Statements lack the 
force of law so that an insured would have no legal remedy if 
an insurer failed to act in accordance with them. Indeed, the 
liquidator of an insurance company would be bound to 
disregard them. We consider that the further protection which 
the insured needs should be provided by legislation. We are 
fortified in this view by the words of Lawton L.J. in Lambert 
v. Co-operative Insurance Society. ‘Such injustices as there are 
se the be dealt with by Parliament, if they are to be got rid 
of at all.’” 


So legislative reform was again put on the political agenda and in 
laté~ April 1984 the Secretary of State for Trade and Industry 
was clearly considering statutory implementation of the Law 
Commission’s recommendations.* The prospect had receded some- 
what by the end of the year when the Secretary of State announced 
that he was consulting the insurance industry to see if changes to 
the Statements might not resolve the matter.? It ought not, 
therefore, to have. come as a surprise when, on February 21, 1986, 
the Minister announced that the insurance industry had promulgated 
revised Statements of ‘both General Insurance Practice and Long- 
Term Insurance Practice, and that consequently: “the case for 
legislation is outweighed by the advantages of self-regulation so 
long as this is effective” and so, “there is [no] need for the moment 
-to proceed with earlier proposals for a change in the law.”!° For 
the present, and subject to the caveat that legislation will be 
reconsidered should problems continue to arise, the insurance 
industry has, once more, staved off the threat of statutory reform. 
This note is not concerned with the reason why insurers are so 
reluctant to see embodied in statute that which they are prepared 
to declare to be their existing practice. Nor, for reasons of space, 
can it analyse every provision of both of the revised Statements. 
Instead, it will concentrate on those parts of the Statement of 
General Insurance Practice relevant to disclosure and warranties 
making reference to other sections, where appropriate, of both 
Statements. 


Ambit 


“The following Statement of normal insurance practice applies 
to general insurances of policyholders resident in the United 
Kingdom and insured in their private capacity only.” 


7 Law Com. No. 104, Insurance Law: Non-disclosure and breach of warranty, Cmnd. 
8064 (1980), para. 3.28. Lambert v. Co-operative Insurance Society Ltd., supra, n.2. 

8 H.C. Deb., Vol. 57, col. 511 (April 25, 1984). 

° H.C. Deb., Vol. 70, cols. 273-274 (December 20, 1984). 

10 H.C. Deb., Vol. 92, cols. 358-359 (February 21, 1986). 

1 Department of Trade and Industry Press Notice of February 21, 1986: “The changes 
to the Statements take up the recommendations of the Law Commission in its 1980 
report.” Some explanations are advanced by Hasson, (1984) 47 M.L.R. 505 and Lewis, 
(1985) 48 M.L.R. 275 as to why self-regulation is so attractive to government. 
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Both revised Statements, as did their predecessors, apply only to 
private or “consumer” contracts of insurance. This expression is 
not actually used but it is clearly descriptive of their application 
and the Law Commission, when considering the abolition or 
attenuation of the duty of disclosure, employed a definition adapted 
from the Unfair Contract Terms Act 1977: “consumer” means “a 
person who neither makes the contract in the course of a business 
nor holds himself out as doing so.”!? By so restricting its application 
the Statement has created three categories of insured to which two 
regimes apply. Consumers constitute the first category and to them 
the regime represented by the Statement applies. Where, however, 
the contract is one of marine or aviation insurance, the “normal 
practice” of insurers as regards the repudiation of liability, described 
in section 2(b), is stated to be inapplicable. Thus excluded from an 
important development in insurance practice will be the private 
owners of small pleasure craft.’? Finally, there will be those who 
insure in the course of a business, to whom the Statement has no 
application. 

While the discrete treatment of those insuring in a private 
capacity constitutes a welcome recognition of the special difficulties 
facing the ordinary man, certain problems ‘still remain. If, for 
example, consumers deserve special protection because they are 
unlikely to know about or appreciate the implications of the duty 
of disclosure, it does not follow that all businessmen must be 
assumed to be in a different position. It is paradoxical that the 
Statement would apply to a lawyer, who might be presumed to 
know of the duty, insuring his home but not to the shopkeeper 
insuring his small corner store. The small businessman is denied 
such benefits as the Statement might be thought to confer. That 
equivalence of treatment of consumers and small traders to be 
found in the Consumer Credit Act 1974 and Unfair Contract 
Terms Act 1977" has no counterpart in the law of insurance. In 
addition to the failure to recognise the similarities between 
consumers and small traders, the Statement may well have imported 
into the insurance context difficult questions of categorisation 
analogous to those found in contracts for the supply of goods and 
services. It may, for example, be difficult, where a businessman 
buys goods for his own private use, to decide whether the contract 
was a consumer one or not.'© Semble, where cover is limited under 
a motor vehicle policy for “social, domestic and pleasure purposes” 
as well as for the purposes of the insured’s business, it may not be 


12 Law Com. No. 104 para. 4.34; Unfair Contract Terms Act 1977, ss.12, 25(1). And 
note the expansive approach taken in the Consumer Credit Act 1974, ss.8, 189. 

13 MacPhee v. Royal Insurance Co. Ltd., 1979 S.L.T. (Notes) 54 affords an example of 
marine insurance in a “private capacity.” 

14 Lambert v. Co-operative Insurance Society Ltd., supra, n.2, per MacKenna J. at 491. 

15 Consumer Credit Act 1974, ss.8, 189; Unfair Contract Terms Act 1977, ss.3, 17. 

16 Law Com. No. 69, Scot. Law Com. No. 39, paras. 147-150; Unfair Contract Terms 
Act 1977, ss.3, 12, 17; Rasbora v. J.C.L. Marine [1977] 1 Lloyd’s Rep. 605. 
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immediately clear whether we are describing a contract made by 
the insured in his “private capacity only” or not. 

One further doubt requires to be aired. Both Statements are 
declaratory of “normal insurance practice.” Neither code is, 
therefore, a statement of what will invariably constitute the practice 
of ABI members. The wording suggests that there will still: be an 
element of discretion enjoyed by insurers as to whether to observe 
“normal practice,” as typified by the Statements, or disregard the 
latter. and invoke those rules of substantive law which have 
provoked so much criticism. f 


Proposal Forms 


“1.(a) The declaration at the foot of the proposal form should 
be restricted to completion according to the proposer’s 
knowledge and belief. i 

(b) Neither the proposal form nor the policy shall contain 
any provision converting the statements as to past or present 
fact in the proposal form into warranties. But insurers may 
cau specific warranties about matters which are material to 
the risk.” i 


It has been the practice of British insurers to insert in the “basis 
of the contract” clause, found at the foot of proposal forms, a 
declaration that the answers to the questions asked and any 
information given are correct to the. best of the proposer’s 
knowledge and belief and will constitute the basis of the contract 
between insurer and. insured. If not actually part of the basis 
clause, the declaration referred to in section 1(a) is, otherwise, 
usually placed in immediate proximity to it.” Basis of the contract 
clauses have the effect of converting the proposer’s answers into 
warranties so that, regardless of the de facto immateriality of.the 
facts warranted as correct, they entitle the insurer to avoid the 
policy if untrue.’® By virtue of section 1(a), however, the insurer 
does not ask the proposer to warrant the absolute truth of his 
answers. Consequently, an innocently given but incorrect opinion 
will not, per'se, justify avoidance.’ The revised Statement does 
not, however, deal’ with Birds’ pertinent criticism of the -1977 
version that it leaves unanswered the question: What happens 
where an agent, even one for the insurer, completes the proposal 
form for the proposer giving answers which are false to the 
knowledge and belief of the former but not the latter?” 


17 See Forms Without Fuss: Review of Insurance Proposal Forms (1981) Scottish 
Consumer Council Report, passim. 

18 Law Com. No. 104, para. 7.1. 

19 This is thought to cut down considerably the effect of Thomson v. Weems (1884) 9 
App.Cas. 671 and Dawsons Ltd. v. Bonnin [1922] 2 A.C. 413. See Birds, (1977) 40 
M.L.R. 677. 

2 Ibid. at 679. 
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The Statement of Long-Term Insurance Practice does not include 
an equivalent to section 1(a). To some extent the omission is not 
serious since the most one can expect in answer to a general 
question of the sort, “Are you in good health?,” is an honest 
opinion.” Accordingly, it should be irrelevant that the proposer 
has signed a declaration that all his answers are true. Similarly, the 
answer to a specific question such as, “How many cigarettes do 
you smoke daily?,” is little affected by a declaration that the 
information is correct to the best of the proposer’s knowledge and 
belief. However, there are cases where it does make a difference 
whether the declaration of truth is limited or not. If, for example, 
a question in a proposal for life cover asks: “Is there any family 
history of diabetes or coronary disease?” and the proposer answers 
“No,” in ignorance of the fact that his father whom he has not 
seen for 20 years suffers from diabetes, the policy cannot be 
cancelled if the proposal form declared that the answer was true to 
the best of his knowledge and belief. The insurer may, however, 
cancel the policy or deny liability if the proposer has simply 
declared his answer to be true.”* It may have been thought that by 
including a subsection similar to 1(b) the result would be the same 
in both types of cover but this is not so. Any warranty created in 
indemnity contracts will still be one of opinion, whereas a warranty 
given under a contract of life assurance would not ‘always be so 
limited. 

The effect of a warranty in the proposal form or policy renders 
the materiality of the information warranted irrelevant. First, the 
presence of a warranty relieves the insurer from having to show 
that the incorrect information relates to a material fact. Secondly, 
it does not matter that the breach of warranty was not relevant to 
the type of loss suffered. And thirdly, it is irrelevant that the 
answer was honestly given.” Warranties fall into three basic kinds, 
namely: (a) warranties as to past or present facts, which warrant 
the truth of the information given at the time of completion of the 
proposal; (b) warranties about the future, sometimes termed 
“promissory” or “continuing” warranties, which are promises by 
the insured of the continued existence (or non-existence) of facts 
declared to be true when the proposal was completed; and (c) ` 
warranties of opinion, whereby the insured merely warrants that, 
in his opinion, the answers given are true: only by giving a 
dishonest or recklessly incorrect answer can there by a breach of 
warranty.” Warranties may be created in a variety of ways but in 
ordinary consumer contracts of insurance they usually arise by 
virtue of a “basis of the contract” clause without any mention of 


71 Life Association of Scotland v. Foster, supra, n.1; Joel v. Law Union [1908] 2 K.B. 
863. 

2 Forms Without Fuss, para. 11.2.5. 

3 On warranties generally, see MacGillivray and Parkington, op. cit. Chap. 8, section 
5; Birds, Modern Insurance Law (1982), Chap. 7; [1977] J.B.L. 231. 

%4 MacPhee v. Royal Insurance Co. Ltd., supra, n.13. 
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the term “warranty.”* The use of warranties, especially those 
created in this manner, has been fiercely criticised: 
“J think it a mean and contemptible policy on the part of an 
. insurance company that it should take the premiums and then 
refuse to pay upon a ground which no one says was really 
material. Here, upon purely technical grounds, they, having in 
point of fact not been deceived in any material particular, 
avail themselves of what seems to me the contemptible defence 
that although they have taken the premiums, they are protected 
from paying.”?° 


The Law Commission also was highly critical of the use of 
watranties recommending that: (a) only facts material to the risk 
should be the subjects of warranties; (b) recovery should not be 
barred where a breach of warranty was not relevant to the kind of 
loss which occurred; and (c) warranties as to past or present facts 
should not be created by basis clauses but only by asking for 
specific warranties.” 

Section 1(b) must represent a serious attempt to implement the 
Law Commission’s proposals and it is to be welcomed. In particular, 
by restricting the taking of specific warranties to material past or 
present facts the revised Statement has considerably improved 
upon the earlier version. Formerly, although an insurer could not 
rely on an-incorrect answer which was given without knowledge as 
to its falsity or reckless disregard for its truth, he could still avoid 
the contract where a known incorrect answer concerned a de facto 
immaterial fact. This bizarre result was due to the effect of the 
basis clause, converting all the information supplied by the proposer 
into warranties and thereby making immateriality irrelevant. 

It remains unclear, however, just why insurers can continue to 
use a basis clause to create promissory warranties. Nor is it 
satisfactory that the restriction on the taking of specific warranties, 
to material past or present facts, does not apply to warranties of a 
continuing nature. Insurers have been slow to take the point that 
warranties worded in the present tense do not create undertakings 
as to the future.” Recently, for example, a declaration that “I am 
a total abstainer from alcoholic drinks and have been since birth” 
and the questions “Is the dwelling . . . in your sole occupation?” 
and “To what extent are the premises to be insured left 
unattended?” have been argued to give rise to promissory 
warranties. Though it is not suggested that reputable companies 





25 Law Com. No. 104, paras. 6.3 and 7.1. 

2 Glicksman v. Lancashire & General Assurance Co. Ltd. [1927] A.C. 139, per Lord 
Wrenbury at 144-145. Critical judicial comment is reviewed in Law Com. No. 104, para. 
7.2 


27 Law Com. No. 104, paras. 6.11-7.11; 10.32-38. 
28 See the discussion in Birds, op. cit. 108-109; [1977] J.B.L. 231. Judicial inconsistency 
may be as much to blame as obstinacy on the part of insurers in fostering this attitude. 
Kennedy v. Smith and Ansvar Insurance Co. Ltd., supra, 0.2; Hair v. Prudential 
Assurance Co. Ltd. [1983] 2 Lloyd’s Rep. 667. 
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will try to entrap applicants for coverage, it will remain relatively 
easy to create warranties as to past, present and future whose 
significance the ordinary consumer will not readily appreciate. 
Suppose that a proposal form asks: “Does each sum insured 
proposed represent the full replacement cost as new of the property 
to be insured subject to an allowance for deterioration where 
applicable (see prospectus for details) and will they be so maintained 
whilst the policy remains in force?”*° The question, though couched 
in language which is difficult for the ordinary consumer to 
understand, clearly presupposes that the answer will be yes and 
that is the easiest response for the proposer to give to a question 
which creates a warranty as to the future: though the insured is 
unlikely to appreciate this. It would not be difficult to devise 
questions creating warranties as to both present and future. And 
will we now see insurers arguing that a specific, future warranty 
also implies one as to present facts? 

There is nothing inherently improper in wanting to create a 
warranty, provided that it can be clearly understood by the insured. 
What does give rise to concern, however, is the fact that by 
permitting specific warranties to be created by individual questions, 
or promissory warranties, either by that means or by basis of the 
contract clauses, a proposer will still not necessarily be aware of 
their effect. The Law Commission proposed that the insured should 
receive a written document containing the warranty but this is not 
implemented by the Statement.*! There are vague exhortations to 
insurers to “develop clearer and more explicit proposal forms” and 
to make available to the insured a copy of the proposal form if the’ 
insurer raises an issue in connexion with it.” It is also provided 
that: (a) if the prospectus or proposal does not contain details of 
the standard cover offered, then a specimen copy of the policy will 
be made available; and (b) a copy of the completed proposal will 
either automatically be provided for retention at the time of 
completion, or be supplied as part of the insurer’s normal practice, 
or will be supplied on request within three months of completion.* 
But how useful is it to provide for the supply of a specimen copy 
of the policy when the complex language of many of these will 
constitute an effective barrier to understanding? And how many 
consumers will appreciate that it is up to them to challenge the 
insurer if the guidelines relating to warranties have been breached? 
How many will know about the Statements? It would have been 
better if some explanation as to the effect of any warranties 
created and clear notification of their presence was made compulsory 





3 Forms Without Fuss, para. IV.2.4. 

31 Law Com. No. 104, para. 10.35. 

* In the Statement of General Insurance Practice the relevant provisions are sections 5 
and 1(i) respectively. The Statement of Long-Term Practice does not enjoin an insurer to 
provide a copy of the completed proposal form in the event of a dispute. 

3 Section 1(f), (h). 
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in a separate written document giving clear warning of their 
importance. 

“(c) If not included in the declaration, prominently displayed on 
the proposal form should be a statement:— 

(i) drawing the attention of the proposer to the consequences 
of the failure to disclose all material facts, explained as 
those facts an insurer would regard as likely to influence 
the acceptance and assessment of the proposal; 

(ii) warning that if the proposer is in any doubt about facts 
considered material, he should disclose them., 

(d) Those matters which insurers have found generally to be 
material will be the subject of clear questions in proposal 
forms. 

(e) So far as is practicable, insurers will avoid asking questions 
which would -require expert knowledge beyond that which 
the proposer could reasonably be: expected to possess or 
obtain or which would require a value judgment on the part 
of the proposer.” 

Paragraphs (c)-(e)- replicate earlier provisions. Prima facie, 
paragraph (c) is simply declaratory of the current rule of English 
common law and of certain statutes as to the test of materiality. 
It requires more detailed consideration but this is best done later 
when we come to consider section 2(b)(i). 

Paragraph (d) raises a number of points. First, it recommends 
that the questions-asked should be clear. This is welcome ‘because 
questions which are difficult to understand or which are vague can 
result in the insured providing a materially inaccurate answer. 
Nevertheless, many proposal forms will probably continue to ask 
questions which consumers will find difficult to understand. How 
clear, for example, is a question asked in a proposal form for home 
insurance along these lines: “To the best of your knowledge is 
there, in the area of your home, any history of subsidence, heave 
or landslip?” The question, it is submitted, is both vague (how 
wide is “area”?) and technically complex (what is “heave” and how 
does it differ from “landslip”?). And how clear is the omnibus 
question: “Have you within the last X years suffered any losses 
arising from the risks which this policy will cover?” Secondly, the 
insurer is merely enjoined to ask questions which have generally 
been found to be material. But this does not prevent it being 
argued that there still remains a residual duty of disclosure.* This 
makes it important that the wording and general format of the 
statement mentioned in paragraph (c) be explicit. It has,- however, 
been pointed out that compliance with the earlier Statements, in 


Supra, n.1. 

35 Law Com. No. 104, paras. 4.58-60; 10.13-14 recommended the retention of a 
residual duty to disclose material information even if not the subject of questions in the 
proposal form but added that the form should wam the proposer “of the existence and 
extent of his duty to volunteer information, apart from answering the questions.” 
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this respect, was frequently regarded as having been achieved by 
more or less repeating their language.” Even where the wording 
does depart from literal compliance, it is not always easy to 
appreciate its precise import. Thus a warning which informs the 
insured of the need to disclose facts which the insurer would take 
into account in the assessment and acceptance of the proposal, but 
which concludes by saying, “Failure to disclose all relevant facts 
may invalidate the policy or may result in it not operating fully,” 
does not really convey, accurately, the inevitable consequences of 
such failure. Nor is it really made clear that by answering the 
specific questions asked the insured has not necessarily complied 
fully with the requirements of the present law of disclosure. Some 
proposal forms point out the need to “disclose any material fact 
even if a direct question has not been asked.” This is better but, 
again, does not explain the consequences of failure. One further 
point may be entered concerning the prominence of the warning.” 
Frequently, the relevant warning is contained at the foot of the 
proposal form and no space is provided for any answer to the 
question implicit in the warning. A proposer, having completed the 
compartmentalised questionnaire characteristic of the typical 
proposal form, is not provided with a suitable physical opportunity 
to include any additional information or voice any doubts or 
queries which he might have. In other words, the format of the 
proposal form encourages the proposer to believe that by answering 
the detailed questions asked he has done all that is required of 
him. 

The recent case of Hair v. Prudential Assurance Co. Ltd.” lends 
emphasis to several of the points just made and also suggests that 
insurers will still seek refuge in the argument that the insured has 
breached the residual duty of disclosure. In that case, the plaintiff 
had purchased a house which was under a local authority closing 
order. She improved it and several years later insured it with the 
defendants. About a year later, the house was destroyed by fire. 
The proposal form asked a number of specific questions, though 
none about the existence of any closing order, and it contained this 
declaration: “I wish to insure as above . . . and warrant that all the 
information entered above is true and complete and that nothing 
materially affecting the risk has been concealed.” The wording of 
this warning is close to that employed by the Statements and yet 
Woolf J. held that the plaintiff was not obliged to disclose the 
existence of the order: 


“It appears to me that it is reasonable to regard the question 
as requiring the proposer to make it clear that he or she has 
given a true and complete answer to the questions which 
appear above, and what is more, that the proposer has not 





36 Forms Without Fuss, para. 11.5.4. F 
» The point is more fully explored in Forms Without Fuss, para. II.6. 
38 Supra, n.29. Commented on by Birds, [1984] J.B.L. 162. 
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failed to disclose anything materially affecting the risk with 
regard to matters on which he is being questioned. I am 
bound to say that, if it was intended that an assured should 
answer matters even though he is not being questioned about 
them, I would expect a different form of statement from the 
one to which I have just made reference. I would have 
expected something to be said which clearly indicated to a 
proposer that, although they had not been asked any specific 
question about the matter, if there was something which was 
relevant to the risk which they knew of, but which. was not 
covered by the questions, they should deal with it, and leave 
space for them to do so.”*? 


If insurers are to be encouraged to develop clearer and more 
explicit proposal forms and to comply with paragraph (d), one 
wonders why there remains any need to retain a rule of law 
requiring an unnecessary degree of prescience on the part of the 
insured. More fundamentally, Hair v. Prudential Assurance Co. 
Ltd. calls into question the acceptability of the Law Commission’s 
recommendation that a residual duty of disclosure should be 
retained. 

Given the resources available to insurers and the expertise 
acquired over many years in business of the kind of information 
needed to assess risk, and given the existence of contractual 
remedies available for fraudulent misrepresentation, there really is 
no need now for the continued existence of the concept of uberrima 
fides. No doubt it could be objected that this would lead to an 
increase in the number of questions asked, with consequential cost 
implications for the consumer, but such arguments seem weak. 
Would an increase in the number of questions asked be a bad 
thing if it led to a corresponding increase in the certainty of claims 
being met which is, after all, what the insured is paying for. And if 
increased premiums meant more successful claims then surely they 
would be worth paying. 

Paragraph (e) must be understood as being subject to the proviso 
“so far as is practicable” and one may question if it is consistent 
with the spirit of the guidelines to continue to ask, in a house 
policy for example, whether the area is liable to subsidence, heave 
or landslip. 


Claims 


“2 (a) Under the conditions regarding notification of a claim, 
the policyholder: shall not be asked to do more than 
report a claim and subsequent developments as soon as 
reasonably possible except in the case of legal processes 


» At 673. . 

4 See Forte (1980) 25 J.L.S. 225. The concept has recently been rejected in South 
Africa (Mutual and Federal Insurance Co. Ltd. v. Oudtshoorn Municipality, supra, n.1) 
and is insignificant in the United States: see Hasson, (1984) 47 M.L.R. 505. 
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and claims which a third party requires the policyholder 

to notify within a fixed time where immediate advice 

may be required. 

(b) An insurer will not repudiate liability to indemnify a 
policyholder:— 

(i) on grounds of non-disclosure of a material fact 

‘which a policyholder could not reasonably be 
expected to have disclosed; 

(ii) on grounds of misrepresentation unless it is a 
deliberate or negligent misrepresentation of a 
material fact; 

(iii) on ground of a breach of warranty or condition 
where the circumstances of the loss are unconnected 
with the breach unless fraud is involved. 

Paragraph 2(b) above does not apply to Marine and 

Aviation policies. 

(c) Liability under the policy having been established and 
the amount payable by the insurer agreed, payment will 
be made without avoidable delay.” 

The original version stipulated that insurers would not “unreason- 
ably” repudiate liability, thereby making it possible to refuse a 
claim, despite the absence of fraud, deception or negligence, by 
arguing that it was reasonable to do so. The revised wording 
remedies that deficiency. It continues to be welcome that breach of 
warranty will not be invoked, unless fraud is suspected, where 
there is no nexus between it and the loss. Less welcome is the 
joining of negligence with fraud, in paragraph (b)(ii), with regard 
to the effect of a misrepresentation. An innocent misrepresentation 
will not justify avoidance but the dividing line between innocent 
and negligent misrepresentations is not always an easy one to 
draw. In Dawsons Ltd. v. Bonnin,“ for example, question 3 of a 
proposal form for motor insurance asked for the proposers’ address 
and one in Glasgow was given. Question 4 asked for the address 
where vehicles would normally be garaged and the answer was 
“Above address.” This incorrect reply was made inadvertently. But 
how would one describe it? Was it innocent or negligent? Since it 
appears to be perfectly possible for a proposer to misrepresent the 
truth and yet act in good faith, it might have been better had the 
Law Commission not rejected the proportionality principle employed 
in the insurance laws of several European countries and advocated 
by the EEC proposed directive on harmonisation of insurance.” 

Since the Secretary of State considers that the revised codes 
“take up the recommendations of the Law Commissions” with 


4. Supra, n.19. 
42 Kumar v. Life oe Corporation of India [1974] 1 Lloyd’s Rep. 147. See 
Hasson, (1975) 38 M.L.R. 8 
3 Law Com. No. 104, ae 4.4 et seq. This is not to suggest that the principle 
described in O.J. 1979 C190/2 i is beyond criticism. 
Press Notice, supra, n.11, para. 3. 
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regard to the duty of disclosure, these may now be adumbrated. 
Broadly speaking, the modified duty proposed requires the insured 
to disclose any fact which: (a) is material to the risk; (b) is known 
to or can be assumed to be known to him; and (c) is a fact which a 
“reasonable man in. the position of the applicant would disclose 
. . . having regard to the nature and extent of the cover which is 
sought.” The modification consists in recognising that a reasonable 
man is not as well-informed as a reasonable insurer as to what the 
latter might consider to be material. Consequently; the insured 
does not have to disclose all the information which the insurer 
might want to have but only as much as a reasonable -man in his 
position could be expected to disclose. 

If one now juxtaposes sections 1(c)(i) and 2(b)(i), though they 
do, apparently, conform to the Law.Commission’s model they do 
not entirely resolve all of the problems of disclosure. __. 

In the first place, if the above interpretation of the Law 
Commission’s intentions is correct, the insurer still remains the 
initial judge of whether a reasonable man should. have disclosed 
the information in question. Faced with a denial of liability to 
indemnify, how likely is the ordinary consumer to pursue the 
matter? Secondly, the Statement only requires the proposal form 
to indicate that material facts are those likely to influence the 
insurer (section 1(c)(i)). However, the modified duty is to be found 
by reading sections 1(c)(i) and 2(b)(i) together. But section 2(b)(i) 
deals with this limb of the duty only in the context of handling 
claims. Accordingly, the Statements do not really alert the insured 
to the extent to which he is expected to provide information. If his 
claim is denied, will he realise that the insurer should only have 
repudiated liabilty in conformity with section 2(b)(i)?*” Thirdly, 
there is the question of how the courts would interpret the test. 
Hair v. Prudential Assurance Co. Ltd. could be regarded as a 
model decision in terms of the revised Statements because a 
reasonable man would surely consider that he could not reasonably 
be expected to do more than’ answer the questions asked in the 
proposal form. A single decision may not justify so sanguine a view 
and one commentator has concluded pessimistically that there will 
be little difference between the two tests.** It will be for the courts 
to clarify the matter and though this is not, arguably, the best way 
of resolving the problem it would be rather odd if, given the 


45 Law Com. No. 104, paras. 4.47-50; 10.9. 

“6 The Scottish Consumer “Council appear to regard the Law Commission’s 
recommendations as less than clear: see Forms Without Fuss, para. III.3.1. 

47 He may do if the matter ‘goes to arbitration or, presumably, if he raises the point 
with the Insurance Ombudsman. Section 6 of the Statement of General Insurance 
Practice provides:- “The provisions of the Statement shall be taken into account in 
arbitration or other referral procedures which may apply in the event of disputes between 
policyholders and insurers relating to matters dealt with in the Statement.” But the onus 
is on the insured to resist a denial of liability. A similar provision is found in the long- 
term Statement. 

8 Hasson (1984) 47 M.L.R. 505 at 509. 
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harshness of past judicial criticisms, the new test did not produce 
some markedly different results from the old. This writer, however, 
confesses to having one last, nagging doubt about the manner in 
which the Statements purport to implement the Law Commission’s 
recommendations. Although the basic test of materiality is to be 
defined in the proposal form in terms of section 1(c), the altered 
ambit of the duty is only described as a matter relevant to the 
claims process. it is, therefore, arguable that while an insurer 
should, in deciding whether or not to indemnify a policyholder 
who has made a claim, abide by the terms of section 2(b)(i), he is 
not so fettered should he decide to cancel a policy for non- 
disclosure prior to any claim being made—i.e. during its currency. 
If correct this would be intolerable, for it would place the 
cancellation of policies for non-disclosure on an entirely different 
footing from the rejection of claims for the same reason. 


Conclusion 


The revised Statements represent a genuine attempt by the 
insurance industry to meet some of the criticisms levelled against it 
and it would be unduly cynical to describe them as mere tokenism. 
Nonetheless, by adhering closely to the Law Commission’s 
proposals, on which any legislation would have been modelled, the 
Statements represent a minimalist attitude to the problem of 
abuses. They do not, for example, address themselves to the 
question of risk exclusion by means of “excepted perils” clauses. 
This problem came into sharp focus recently in Davidson v. 
Guardian Royal Exchange Assurance“ where the defenders 
unsuccessfully argued that a clause in a motor vehicle policy, 
excepting liability for loss of use caused by accidental damage, 
took off liability for breach of an implied term of the contract that, 
if they exercised a repair option, they must ensure that this was 
done within a reasonable time: the car was out of the pursuer’s 
possession for 40 weeks. The Law Commission did not recommend 
legislative control of clauses descriptive of the risk, though they 
recognised that their use might be one way of avoiding their 
proposals for reforming warranties.°° Nor did the Commission 
tackle the problem of average clauses which enable insurers to 
penalise a claimant for under-insurance. Consequently, failure to 
realise that the subjects covered must be insured for their current 
full value will result in the insurer only paying a proportion of the 
cost of the loss suffered by the claimant. It is unlikely that 
many consumers appreciate the consequences of under-insurance. 
Problems which the Law Commission discounts or ignores find no 
place in the Statements. 


49 Supra, n.2. 
5 Law Com. No. 104, para. 8.18. 
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Although the Statements can be criticised, this does not mean 
that it is enough, or even sometimes fair, to confine one’s criticisms 
to them. The Law Commission, for example, refused to countenance 
a separate regime for consumers, though the Statements have in 
fact created one. There has, rather, been a failure to resolve some 
of the more fundamental issues which flow from the existence of 
such codes. Why, for example, can there not now. be a simple 
legislative change of the law abolishing the duty of disclosure? The 
spirit of the Statements is certainly inimical to its continued 
existence. And-why should these particular codes be a substitute 
for legislation rather than, as in many other cases, a supplement to 
it? If insurers are prepared, under threat of legislation, to. construct 
a regime which would substantially replicate, in unenforceable 
codes of practice, the broad proposals which might have been 
enacted, then why are they so concerned to avoid statutory 
regulation? The question is all the more intriguing when one 
considers the participation by British insurance companies in the 
United States where there is far greater legislative control over the 
use of warranties.and the notion of uberrima fides has all but 
disappeared.*! 

For the immediate future, consumers must rest content with the 
voluntary adherence of insurers to the Statements. And it must be 
regarded as being fundamentally unsatisfactory that the consumer 
of insurance services continues to receive less favourable treatment 
than the consumer of goods and other services. In the short term, 
it is to be hoped that the Director General of-Fair rrading will 
have due regard to this disadvantage and exercise his powers, 
under section 17 of the Fair Trading Act 1973, to vet insurance 
practices and contract terms, and that the courts will continue to 
deal strictly with insurers who deny claims. The consumer lobbies 
may now feel that they will have to live with the Statements but 
that should not deter them from monitoring the way in which they 
are complied with.-In the long term, administrative control of 
insurance contracts will probably occur here as it does elsewhere.” 
The Statements are a last attempt to stop this. Their success in so 
doing should only be a temporary one. 


A. D. M. FortTe* 


51 The American position is discussed by Hasson, (1984) 47 M.L.R. 505. 

52 On the administrative control of unfair contract terms, see Borrie, The Development 
of Consumer Policy—Bold Spirits and Timorous Souls (1984); Forte, [1985] L.M.C.L.Q. 
482. Law Com. No. 104, para. 8.18 notes the possibility of such control. 

* Department of Scots Law, Edinburgh University. 


NOTES OF CASES 


GILLICK: A CoMEDY OF Errors? 


UNDENIABLY, Gillick v. West Norfolk & Wisbech Area Health 
Authority’ raises substantive issues of major importance. In this 
note, however, I wish to sidestep the substantive issues and 
concentrate on procedure. My argument is that the Gillick litigation 
was not in the public interest and that, if the courts had observed 
the spirit of their recently erected procedural barriers, the case 
should never have come to court. 


1. Salient Facts 


As long ago as 1980, the Department of Health (DHSS) issued a 
departmental circular, (HN(80)46), which included advice to health 
authorities as to the circumstances in which contraceptive and 
abortion advice should be made available to children under the age 
of 16. When this circular first came to the attention of Mrs. Gillick 
(G.) we do not know, but, at the end of the year, she was writing 
to her local health authority asking for assurances that her own 
daughters would be given no such advice without her consent while 
under 16. On January 29 and February 19, 1981 the authority 
replied refusing the assurances which were, in any case, scarcely 
urgent as none of G.’s daughters had ever applied nor seemed 
likely to apply for contraceptive advice with or without parental 
consent. Nevertheless, on August 5, 1982, G. issued a writ in the 
Cambridge District Registry seeking declarations first, against the 
DHSS on the ground that HN(80)46 gave advice that was “unlawful 
and wrong and which adversely affected or might affect the welfare 
of the plaintiffs children, and/or the rights of the plaintiff as. 
parent” and secondly, against the Area Health Authority (AHA) 
in terms of the assurances which G. had originally sought. Woolf J. 
dismissed the plaintiffs claim, but her appeal was allowed by a 
unanimous Court of Appeal. The House of Lords by a narrow 
majority” quashed both declarations despite the fact that the AHA 
had not appealed so that the second declaration was not properly 
in issue. 


2. Locus Standi 
At least prior to introduction of the new R.S.C. Ord. 53 in 1977, 
G.’s interest to sue for a declaration would have been seriously in 
doubt. Some of the cases went so far as to insist that a declaration 


1 +, [1983] 3 W.L.R. 859 (Woolf J.); [1985] 2 W.L.R. 413 (C.A.); [1985] 3 W.L.R. 830 


E Ta Fraser, Scarman and Bridge; Lords Brandon and Templeman dissenting. 
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was only available where a legal right had been infringed. Others, 
more lenient, required the plaintiff to show that his interests were 
“peculiarly affected” or to show an “immediate personal interest.” 
The reasoning which underlies this rule is clear. Although 
increasingly the declaration was being used as a public law remedy 
to test the extent of public powers and duties, the private law 
requirement of a lis inter partes remained paramount. English 
courts never have been and are not today enthusiastic to decide 
hypothetical issues. Ord. 15, r.16 makes this clear providing that, 
in an action for a declaration, one must show that “a real and not 
a fictitious or academic question is involved and is in being between 
the parties.” 

At common law, locus standi for the various remedies varied. As 
is well known, however, Ord. 53, r.3(5) provided a new test of 
“sufficient interest” and in R. v. Inland Revenue Commissioners, ex 
p. Federation of Self Employed’ the House of Lords ruled that this 
test replaced the common law so far as the application for judicial 
review was concerned. For the purposes of this note, it is important 
to bear in mind two points. First, the House ruled that the 
question of locus should not normally be wholly divorced. from 
consideration of the merits, but while Lord Diplock’s judgment 
might be read to suggest that the two stages of judicial review were 
in future to be fused to produce the result that someone with an 
arguable case on the merits would normally have locus, none of 
the other’ judgments go as far. Lord Wilberforce spoke of “a 
threshold requirement,” emphasising that the new Order “does not 
remove the whole—and vitally important question of locus standi 
into the realm of pure discretion,” while Lord Fraser stressed that 
questions of locus must be answered affirmatively before the action 
proceeded. Secondly, we must remember that the House ruled 
unanimously that the Federation had no sufficient interest (though 
Lord Diplock in the widest judgment dealt with the case primarily 
on its merits). 

Where did this leave the private law declaration? Lords Scarman 
and Diplock were particularly careful to confine their ruling to 
public law uses of the declaration. “The new Order has made the 
remedy available as an alternative, or an addition to a prerogative 
order. Its availability has, therefore, been extended, but only in the 
field of public law where a prerogative order may be: granted.” 
And in Barrs v. Bethell,* where the same reasoning was adopted, 
Warner J. referred to the crucial need for a filter if the courts were 
not to be overwhelmed by frivolous and vexatious attacks on 
public authorities. In Ord. 53 proceedings, this requirement was 
met by the need for leave from a judge to apply for judicial 
review. In private actions there was no such filter. It was therefore 
right that the plaintiff should show “either an interference with 


3 [1981] 2 W.L.R. 722. 
* [1981] 3 W.L.R. 874. 
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some private right of his or an interference with a public right from 
which he has suffered damage peculiar to himself.”5 

It is submitted that G. would have had considerable difficulty in 
meeting this test. In the House of Lords, Lord Scarman advanced 
the somewhat fanciful argument that the departmental circular 
infringed or threatened an infringement of G.’s parental rights.6 It 
is hard to see why this should be so. The point had, however, 
never been taken, perhaps because in private law actions, 
procedural points of this type normally arise on a motion to strike 
out under Ord. 18, r.19 and counsel made no application in the 
Gillick case. It is in the Court of Appeal that we find the first 
glancing reference to the fact that the locus requirements for 
private law have not been met. 


“Mrs. Gillick’s purpose in bringing the action is to establish 
the extent of parental rights and duties in respect of girls 
under 16, for there is not the slightest suggestion that any of 
her daughters is likely, when under 16, to need contraceptive 
or abortion advice or treatment much less to seek it and 
accept it without her knowledge and consent. Indeed only her 
three eldest daughters can realistically be regarded as being at 
risk of pregnancy and capable of seeking and accepting 
contraceptive advice .. .” 


The conclusion must be that in private law G. could not meet 
the stringent tests of locus standi for a declaration which ought to 
have governed the case. Indeed, her personal interest was so 
minimal that she could not have brought herself within the more 
relaxed public law criteria of the Federation case. 


3. Public and Private Law 


To make matters worse, G. was allowed the best of both worlds. 
As we all know, the result of the ill-conceived rule in O’Reilly v. 
Mackman’ was to remove the plaintiff's option to choose between 
writ procedure and Ord. 53. The reasons given for this change 
were reasons of policy: Ord. 53 procedure contained specially 
devised protections for public authorities; leave to apply was 
necessary and there was a short time-limit of three months which 
could be dispensed with only for good reason. Once again, and 
although we do not know why, in Gillick’s case these valuable 
protections were never invoked. If they had been, the result would 
have been fatal. G., like O’Reilly, was out of time and no 


5 Ibid. at p.891. In Steeples v. Derbyshire County Council, misleadingly reported at 
[1985] 1 W.L.R. 256, Webster J. took the opposite view, but judgment was given on 
February 10, 1981 and antedates the Federation case. 

6 [1985] 3 W.L.R. at 848. 

7 Per Parker L.J. at p.419. 

8 [1983] 3 W.L.R. 1097. 
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procedure exists to convert proceedings started by writ to an 
application for judicial review. 

Was the case perhaps treated as falling within the exception 
created by Lord Diplock himself in O’Reilly’s case that “none of 
the parties objects to the adoption of procedure by writ or 
originating summons?”!? Even when the parties’ consent is real and 
not implied it is submitted that this is a dubious exception. To 
allow the parties to dispense with procedural requirements involves 
a considerable transfer of discretion from the judiciary to the 
defendant public authority. Not all judges agree that this is 
possible. In Royal College of Nursing v. DHSS,” for example, the 
College, which represented the interests of the nursing profession, 
was in dispute with the Department over the legality of a circular 
which purported to explain the procedures to be used in terminating 
pregnancies in terms of the Abortion Act 1967. Although neither 
party took any point as to jurisdiction or locus standi, Woolf J.—in 
sharp contrast to his attitude in Gillick’s case—felt it necessary to 
raise and examine these questions himself. 

In Gillick’s case there was considerable disagreement in the 
House of Lords as to the policy to be adopted over waiver. Lord 
Brandon, like the Court of Appeal, did not address the procedural 
issues. Lord Fraser though waiver impossible, a position which is 
consistent with his views on locus standi in the Federation case. 
Lord Templeman was the only Law Lord to be unequivocally in 
favour of waiver on the ground that “the legal issues raised in 
these proceedings cannot be allowed to remain unanswered.” Lord 
Bridge would have allowed waiver but had other difficulties with 
G.’s action which he clearly saw as-hypothetical. In his view, the 
Royal College of Nursing precedent, though binding, was to be 
treated with caution as effecting “a significant extension of the 
court’s power of judicial review,” and he warned courts in 
exercising this new jurisdiction to confine themselves “to deciding 
whether the proposition of law is erroneous and avoid either 
expressing ex cathedra opinions in areas of social and ethical 
controversy in which [they have] no claim to speak with authority 
or proferring answers to hypothetical questions of law which do 
not strictly arise for decision. ”” 

It is euphemistic to describe Lord Scarman’s position as confused. 
He first stated categorically that the House could not overlook an 
abuse of process even if the parties were prepared to permit this; 
two paragraphs on, he salvaged G.’s claim on the ground that its 


9 See Heywood v. Board of Visitors of Hull Prison [1980] 1 W.L.R. 1386, not cited in 
Gillick’s case. 

10 [1983] 3 W.L.R. at 1110. 

1 [1981] 1 All E.R. 545 (Woolf J.). 

12 Because in some cases superficially similar to Royal College of Nursing it has been 
held that disciplinary questions cannot form the subject of judicial review proceedings: 
see Ex p. Fry [1954] 1 W.L.R. 730, Buckoke v. G.L.C. [1971] Ch. 655. 

At p.863. 
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“private law content” was “so great” as to bring her within both 
the O’Reilly exceptions of consent and collateral review.'* 

To assess this questionable proposition we first need to consider 
what Lord Diplock meant when in O’Reilly he spoke of “a right 
arising under private law.” Everything points to the fact that he 
meant a right enforceable by an action in damages, while the linked 
case of Cocks v. Thanet D.C.” suggests a very narrow construction 
of “private law rights” which will not be easily extended beyond 
the traditional causes of action. So, in contrasting G.’s private law 
“right of custody and guardianship” with O’Reéilly’s public law 
“legitimate expectation” of a hearing before loss of remission, Lord 
Scarman is ingenuous. He overlooks the fact that he is himself 
about to hold that G.’s parental rights are far from absolute and 
that she could hardly have succeeded in an action for damages. 
Indeed, her standing to sue, as I have argued above and as I 
suspect Lord Scarman realised, was seriously in issue. 

The inconvenient results of allowing procedural questions to 
blend in with substantive issues (the Federation principle) and to be 
decided on a case to case discretionary basis (the O’Reilly rule) are 
clearly illustrated in Gillick. Woolf J. found against the plaintiffs 
on the merits; then the Court of Appeal, reversing on the merits, 
failed to give adequate consideration to procedural points. The 
result of failing to treat procedure as a threshold point was that the 
court, in defiance of Ord. 15, ended up, as Lord Bridge realised, 
deciding a hypothetical question. 


4. Relator Action 


In reality, Victoria Gillick saw herself as representing “the public 
interest”; she was “on a crusade.” But in the celebrated case of 
Gouriet v. Union of Postal Workers’® the House of Lords firmly 
closed this particular door. It was held that no private person could 
represent the public in the assertion of public rights and the only 
course of action was to ask the Attorney-General to bring a relator 
action.” In Gouriet’s case the House of Lords also ruled that a 
preventive civil action was available to buttress criminal law 
remedies only where the person or body before the court had 
deliberately flouted the criminal law and its sanctions were 
inadequate or where grave and irreparable harm might result if an 
injunction was not granted.!8 In the Federation case, Lord Diplock 


4 At p.848. 

15 1982] 3 W.L.R. 1121. And see also Irish Dairy Board v. Milk Marketing Board 
[1984] 1 C.M.L.R. 519, Garden Cottage Foods v. Milk Marketing Board [1984] A.C. 130, 
Bourgoin S.A. v. Ministry of Agriculture [1985] 3 W.L.R. 1029. 

16 [1977] 3 W.L.R. 300. 

1 For general discussion of the role of the Attorney-General in cases of this type see 
J. Llewellyn Edwards, The Attorney General and the Public Interest (1984), pp.129-137 
and p.456. 

18 e.g. Att.-Gen. v. Harris [1961] 1 Q.B. 74; Att.-Gen. v. Bastow [1957] 1 Q.B. 514; 
Att.-Gen. v. Chaudry [1971] 1 W.L.R. 1614. 
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took care to maintain the authority of this decision, distinguishing 
it on the ground that the Federation was relying on public, not 
private, law rights. 

Since G. was treated as resting her case on private, not public: 
rights, it must follow that Gouriet was a relevant precedent. 
Moreover, since the gist of G.’s action was that the provision of 
contraceptive advice to girls under the age of consent “either 
constitutes criminal conduct in itself or is so closely analogous 
thereto as to be contrary to public policy,” this precedent was 
directly in point. We might deduce first, that the relator action was 
the only available civil law remedy and secondly, that the only 
recourse open to a private individual was a private prosecution in 
the event that a criminal offence was suspected on any occasion. 
Instead, Gillick’s case taken in conjunction with the Federation 
case renders Gouriet’s case and the relator action for all practical 
purposes obsolete. Another useful filtering device has been 
removed. 


5. Amicus Curiae 


There is another important reason why the Attorney-General ought 
to have been involved in these proceedings. Civil procedure is 
characteristically adversarial and unrolls as a lis inter partes. G.’s 
status as plaintiff allowed her—as we shall see later—a substantial 
measure of control over the course of the proceedings. But her 
assumption of the mantle of public interest, by no means welcome 
to everybody, did not mean that she needed to show a 
representative’s credentials. She represented neither the 
Government; nor a major profession involved in the provision of 
contraceptive services; nor, like the Child Poverty Action Group in 
an earlier case!’ was she a charitable interest-group. It is fair to 
compare her position to that of an M.P. who has unexpectedly 
won the ballot for Private Members’ Bills—only she had never 
been elected. 

Relator procedure is not the only machinery. by which this 
lopsided position could have been redressed. The Attorney-General 
has power to intervene as amicus curiae, either of his own motion 
or at the request of the court, in any case, where “the suit raises 
any question of public policy on which the executive may have a 
view which it may desire to bring to the notice of the court.”” 
Clearly Gillick was just such a case, though the non-intervention of 
the Attorney can perhaps be explained by the presence of a major 
government department, the DHSS. But the courts also have 
power to hear any person other than the parties who wish to 
present argument. Had the proceedings begun, as they should have 


19 R. v. D.H.S.S., ex p. CPAG. 30 July 1984 (unreported). 
% See Edwards, op. cit. pp.153-158; L. Blom-Cooper and G. Drewry, Final Appeal 
(1972), pp.249-250; Adams v. Adams [1971] P.188, 197-198. 


774 THE MODERN LAW REVIEW [Vol. 49 


done, as an application for judicial review, this would have been 
explicit. Ord. 53, r.9 provides that on the hearing of a motion or 
summons “any person who desires to be heard in opposition to the 
motion or summons and appears to the Court to be a proper 
person to be heard, shall be heard.” 

Although this seems to be the only reference to amicus procedure 
in the White Book, there is no doubt that the rule merely reflects 
the civil law. Precedents for intervention do exist. Both the Equal 
Opportunities Commission and Commission for Racial Equality 
have presented amicus briefs.” More recently, in the “Vaccine 
Damage” action against a doctor and a health authority, the 
Wellcome Foundation, initially a defendant, was allowed to remain 
in the case on the ground that, as main manufacturer, it was in 
possession of most of the technical information which, in the public 
interest, should be before the court. By way of contrast, in Gillick’s 
case, an application by the Children’s Legal Centre to present an 
amicus brief and make oral submissions at the hearing was rejected 
by the House of Lords without reasons.” It is noteworthy that it 
was G. who objected. 


» 


6. Legal Aid 


If, as I have suggested, G.’s claim to standing was tenuous, the 
question has to be asked why legal aid was granted. Arguably, this 
involved a considerable extension of the legal aid rules. Eligibility 
for civil legal aid falls to be decided in terms of the Legal Aid Act 
1974 and the Legal Aid (General) Regulations 1980. It is means- 
tested but this is not the only criterion. Section 7(5) provides that 
an applicant shall not be given legal aid “unless he shows that he 
has reasonable grounds for taking, defending or being a party.” 
This section is amplified by Regulation 29 which provides that a 
person may be refused legal aid “if it appears unreasonable that he 
should receive it in the particular circumstances of the case.” 
Regulation 30 adds that legal aid may also be refused “where it 
appears to the general committee that only a trivial advantage 
would be gained by the applicant from the proceedings to which 
the application relates.” These provisions have been fleshed out in 
informal Guidance from the Council of the Law Society. Paragraph 
9 suggests three main criteria for deciding applications of which 
only the second is relevant here. Often known as “the paying client 
test,” this asks the Committee to ask itself whether “a client 
with sufficient but not superabundant means would in similar 
circumstances under competent advice decide to take proceedings.” 
The Guidance also suggests that attention should be directed “to 


21 Science Research Council v. Nasse, Leyland Cars & Vyas [1980] A.C. 1028; Shields 
v. E. Coomes (Holdings) Ltd. 1979 1 All E.R. 456. See Williams v. Butler Ltd. [1975] 1 
W.L.R. 946 for another example. 

2 See Jenny Levin, “Interested Parties,” Legal Action, October 1985, p.10. 
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the value of the benefit sought for that particular applicant bearing 
in mind the chances of success and the cost of achieving it.”” 

While it is essential that these criteria should not be too narrowly 
construed, the Guidance makes it clear that legal aid is primarily 
for cases in which the applicant is personally interested and in 
which there is a good chance of success. In public interest cases 
however, there are two further clues to interpretation. First, Part 
II of Schedule 1 to the Legal Aid Act 1974 specifically excepts 
relator actions from eligibility for legal aid despite the fact that at 
common law the relator has always been responsible for the costs 
of the action. Secondly, both Regulations and Guidance deal 
specifically with class or group litigation. Regulation 31 permits 
refusal where it is felt that the applicant has “a reasonable 
expectation of obtaining financial or other help from a body of 
which he is a member.” Regulation 33(1) and the Guidance which 
fleshes it out might have been written with G. in mind; they 
provide that legal aid should not generally be given where an 
application is made by an individual which, if granted, would 
“produce for him so small a benefit as not to justify the cost of 
obtaining it but would achieve benefits for other individuals or 
groups or, indeed, the community at large.” 

The tenor of this is reasonably clear. The legal aid scheme is 
meant to finance individual litigants with something serious at 
stake; It is not designed for “interest group litigation.” Is this 
perhaps why no interest group rushed forward to show solidarity 
with G.? 

Conclusions 
Gillick is one of a series of lame cases” in which the judges are 
seen trying to dig themselves out of the procedural pitfalls of 
O’Reilly v. Mackman. Lord Diplock’s open invitation to the judges 
to develop procedural law on a case to case basis contained 
obvious dangers. Recent cases have shown the judges in an 
unfavourable light using their discretion to pick and choose between 
litigants in a random and arbitrary fashion. Not everyone would 
agree that a prisoner’s expectation of fair treatment is a less 
compelling private interest than a parent’s wish, however well- 
meaning, to interfere in contraceptive treatment offered to other 
people’s children. Nor would they necessarily agree that the courts, 
having created a logistical problem for themselves by routeing into 
the High Court cases under the Housing (Homeless Persons) Act 
1977 which could previously have gone to county courts,” should 
divest themselves of this problem by declining jurisdiction in all but 
the most exceptional cases, apparently oblivious to the absence of 


23 Legal Aid Handbook (1984), p.212. (emphasis mine) 

2% Ibid, p.214. 

25 Particularly Davy v. Spelthorne B.C. [1984] A.C. 262; Wandsworth L.B.C. v. 
Winder [1984] 3 W.L.R. 1254; Bourgoin v. M.A.F.F. [1985] 3 W.L.R. 1027. 

% Cocks v. Thanet D.C. [1982] 3 W.L.R. 1121, overruling Thornton v. Kirklees 
M.B.C. [1979] Q.B. 626. 
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alternative appellate machinery.”’ In procedural matters, the litigant 
is entitled to know as far as possible exactly where he stands. If the 
law allows different time-limits for civil proceedings and under 
Ord. 53, he is entitled to benefit from them. If this presents 
problems, amendments can, after all, be made to the Rules of the 
Supreme Court, preferably after a reference to the Law Commission. 
Any changes should then be enshrined in the White Book and 
administered impartially. 

Lord Templeman’s belief that judicial discretion is sufficient to 
avert the danger of individuals “referring social problems to the 
courts or, seeking general pronouncements of law based on 
hypothetical facts” is clearly unwarranted. It is obvious that if 
courts create an actio popularis as they have done in Gillick’s case, 
litigants will seek to use it. But one man’s crusading heroine is 
another’s vexatious busybody. Gillick shows the courts ambitiously 
expanding the parameters of judicial review in apparent defiance of 
the traditional procedural rules. At the very least, the case suggests 
that relaxed rules of locus standi need to be supplemented by a 
doctrine of “mootness” or “ripeness for review.” 

There is a wider issue. The substantive opinions of the judges, 
though couched in legal terminology, amount to no more than nine 
men’s opinions on a controversial question of social policy. In the 
end, Victoria Gillick’s case was lost by one vote. Shortly afterwards, 
however, a new Health Circular was issued”? which incorporated 
into the departmental advice the new, restrictive criteria of the 
Law Lords’ judgments. Thus the Law Lords had a direct input into 
the decision-making process. It is not enough to respond that their 
intervention need not be final. There was, after all, an alternative 
and more democratic procedure available. If Victoria Gillick has as 
much commitment to her cause as, for example, the sponsors of 
the Abortion Act 1967 she could have campaigned for a Private 
Member’s Bill in either of the two Houses. This would have 
allowed for a genuine test of public opinion and debate would have 
been in very different terms to that which was permitted by the 
Law Lords. The function of Parliament was here preempted by the 
courts. Is this a healthy development? To paraphrase a tasteless 
aphorism,” there are many things a judge may need to practise 
and restraint is one of them. $ 

CAROL HARLOW* 


TALAQ PRONOUNCED IN ENGLAND AND PERFECTED BY POST NOT 
RECOGNISED: FATIMA IN THE HOUSE OF LORDS 


IN a unanimous judgment,! the House of Lords dismissed the 
plaintiff's appeal and confirmed the concurring decisions of the 


7 R. v. Hillingdon L.B.C., ex p. Pulhofer [1966] 2 W.L.R. 259 at 284 (Lord 
Brightman), 

See D ther P. Cane, “The Function of Standing Rules in Administrative Law” 
1980] P.L. 303. The doctrine is explained in K. C. Davis, Administrative Law Treatise 
3rd ed., 1972), paras. 21.01-21.06. 

2 HC(86) 1, HC(FP) (86) 1, LAC(86)3 “Family Planning Services for Young People.” 
3 See Lord Templeman at [1985] 3 W.L.R. 896. 

* Reader in Law, London School of Economics. 

1 Fatima v. Secretary of State for the Home Department [1986] 2 All E.R. 32. 
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High Court? and the Court of Appeal,’ refusing to recognise as an 
“overseas divorce” a divorce resulting from a talag pronounced in 
England and, as required by Pakistani law, notified to a designated 
official in Pakistan and to the wife, also in Pakistan. The 
notifications, sent by post from England, resulted (automatically, 
given the absence of revocation of the pronouncement by the 
husband) in a divorce effective under Pakistani law 90 days after 
the receipt of the notification by the official in Pakistan.* 

Endorsing the “admirably lucid” judgment of Taylor J. and 
referring to the provisions of section 16(1) of the Domicile and 
Matrimonial Proceedings Act 1973, Lord Ackner on behalf of the 
Court concluded: 


“It is thus clearly the policy of the legislature to deny 
recognition to divorces obtained by persons within the 
jurisdiction and therefore subject to the laws of the United 
Kingdom by any proceedings other than in a United Kingdom 
court. It would seem contrary to that policy to encourage the 
obtaining of divorces essentially by post by Pakistani nationals 
resident in this country by means of the talaq procedure.” 


In the lower courts the plaintiff had relied solely on recognition 
under sections -2 to 5 of the Recognition of Divorces and Legal 
Separations Act 1971; the question of recognition under. the 
common law rules, preserved by section 6 of the 1971 Act (as 
substituted by s.2 of the Domicile and Matrimonial Proceedings 
Act 1973) had not been raised.* Having obtained special leave, 
counsel for the appellant urged their Lordships to find the husband 
domiciled in Pakistan and the divorce resulting from the talag 
pronouncement entitled to recognition under section 6. This 
submission failed at the first hurdle since it could not be established 
that the husband was domiciled in Pakistan at the time the divorce 
was effected: “such evidence as was available suggested that his 
domicile was in the United Kingdom.” It should be noted that 
section 16(1) of the 1973 Act, as also -the extract from’ Lord 
Ackner’s decision set out above, would be equally applicable 
whether recognition were sought under sections 2 to 5 or under 
section 6 of the 1971 Act. 

The Court of Appeal decision, which has now been confirmed by 
the highest judicial authority, was received with less than 
enthusiastic endorsement in some quarters. Thus, for example, 
Clare Canton said of the decision: 


2 R. v. Immigration Appeal Tribunal [1984] 1 All E.R. 488. 
3 R. v. Secretary of State, ex p. Fatima [1984] 2 All E.R. 458. See Lucy Carroll, (1985) 
101 L.Q.R. 175. 
4 For a discussion of the Pakistani falaq, coincidentally raising hypothetically the 
uestions presented by Fatima, See Lucy Carroll, (1982) 2 Islamic and Comparative Law 
Quarterly 17-37. , 
5 See Lucy Carroll, (1985) 101 L.Q.R. 175 at 177-178. 
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“The effect of the decision is that if a Pakistani national 
pronounces a talaq in England, and complies with formalities 
imposed by the [Pakistan Muslim Family Laws] Ordinance, his 
divorce will not be recognised as an overseas divorce. If, 
however, as in Quazi,® he visits Pakistan and performs the 
same acts, it will be.” In view of the informal nature of the act, 
it appears strange that all should turn on the place of 
pronouncement. .. .”° 


Perhaps an analogy with marriage will help to place the question 
of talaq in some perspective. It is hard to imagine a procedure with 
fewer formal requirements than Muslim marriage—offer and 
acceptance in the presence of two witnesses in Sunni law; Shia law 
does not even require the witnesses. Yet marriages which take 
place in this country involving Muslims must follow the procedures 
prescribed by the Marriage Act 1949. Similarly, divorces which 
take place in this country must follow the procedures here 
considered appropriate.’ In either case, procedures which, if they 
had occurred in Pakistan, may result in a change of status that 
would be recognised in English law, are ineffectual if performed in 
this country. I see no more reason for suggesting that a talaq 
pronounced in this country should be recognised here simply 
because if it had been pronounced in Pakistan it would have been 
recognised here, than for suggesting that a polygamous marriage 
purportedly performed in this country should be. recognised here 
simply because if the parties had married in Pakistan the marriage 
would have been recognised here. 

A similar reply must be made in response to David Pearl’s 
assertion that the Court of Appeal decision in ex parte Fatima 
would “create a situation where there is one law for the poor—a 
divorce under British law; and another law for the wealthy—a visit 
to Pakistan to pronounce the talaq there.” The very same thing 
could be said in regard to polygamous marriage: a wealthy person 
resident (but not domiciled) here could go to Pakistan and validly 
marry polygamously there; a poor person who could not afford the 
journey to Pakistan cannot marry polygamously in this country. 
But it surely cannot be seriously suggested that we allow polygamous 


$ p380] A.C. 744. 

7 This may not be the case, given the Court of Appeal decision in Chaudhary v. 
Chaudhary (a984) 3 All E.R. 1017; see Lucy Carroll, (1985) 101 L.Q.R. 170), in which 
it was held that public policy barred recognition of a talaq under sections 2 to 5 if both 
spouses were (as they were found to be in Chaudhary) domiciled in England. In my 
view, the English domicile of a single spouse should raise the same bar and, as the House 
of Lords noted, the overwhelming probability was that the Fatima husband was domiciled 
in England. 

8 E. M. Clare Canton, (1985) 48 M.L.R. 212 at 215-216; emphasis added. See also 
Canton’s comments on the Minhas case ([1976] 25 I.C.L.Q. 909 at 912), to which 
reference is made in her M.L.R. note. 

> “No proceeding in the United Kingdom, the Channel Islands or the Isle of Man shall 
be regarded as validly dissolving a marriage unless instituted in the courts of law of one 
of these countries.” Domicile and Matrimonial Proceedings Act 1973, s.16(1). 

10 [1984] C.L.J. 49 at 53. 
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marriages to take place here in order to eradicate such “economic 
discrimination”! If the husband in Fatima, being domiciled in 
Pakistan, goes to Pakistan and marries polygamously there, the 
marriage would be recognised here, even though the marriage 
could not have taken place here. If-being domiciled in Pakistan, he 
goes. to Pakistan and effects a talaq divorce there, the divorce 
would be recognised here,'’ even though the divorce could not 
have taken place here. If the husband in Fatima were domiciled in 
England, to my mind he should have no more right to extra- 
judicial divorce, wherever effected, than he has to polygamous 
marriage, wherever performed. 

Clare Canton concludes her M.L.R. note with the observation: 
“It is essential that the law in this area, which may fall to be 
applied by such administrative officials as immigration officers 
and marriage registrars, should be as simple and clear as 
possible. A situation in which a talaq obtained in Pakistan will 
be recognised, whereas a bare talaq in Kashmir or India will 
not, is surely unacceptable.”!” 


The reference here is obviously to recognition under sections 2 to 
5, for Canton adds as a footnote: “Such a divorce may, of course, 
be recognised under section 6 if the parties are domiciled in, e.g. 
Kashmir or in some country which recognised the divorce.” Thus 
she would appear to be referring to a situation where a talaq is 
pronounced, e.g. in India by an Indian national domiciled in 
England (which could not be recognised under s.6), and to be 
assuming that a talaq pronounced in Pakistan by a Pakistani 
national domiciled in England would be recognised under sections 
2 to 5. The latter assumption is questionable, given that the Court 
of Appeal held in Chaudhary v. Chaudhary that the Quazi 
decision could be distinguished from other cases involving 
recognition of talags under sections 2 to 5 of the 1971 Act on the 
grounds of domicile. 
More importantly, Canton appears to be assuming that a talaq 
pronounced in India by an Indian national domiciled in England 
would be valid under Indian law—an untenable proposition given 
that the Indian conflict rules are based on common law principles 
of domicile, in contradistinction to the Pakistani rule concerning 
talaq which is based on nationality. The underlying assumption that 
a talaq pronounced by a Pakistani national and valid in Pakistan 
would in analogous circumstances necessarily be valid in India if 
pronounced by an Indian national is likewise untenable—not only 
do India and Pakistan have different conflict rules applicable to the 


11 Subject to the public policy clause of s.8(2)(b) of the 1971 Act. Note that in Fatima 
the wife was clearly domiciled in Pakistan and had (apparently) never lived with her 
husband in England. 

12 Supra, note 8, at p.220. 

13 [1984] 3 All E.R. 1017. 

4 Supra, note 6. 
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question of talaq divorces, but they also have different domestic 
laws affecting the same matter.’ 

The distinction between Pakistani/Bangladeshi talags and 
Indian/Kashmiri talags in English law, regardless of how distressing 
it may be on superficial observation, does not derive merely from 
the fact that the Pakistani (or Bangladeshi) Muslim Family Laws 
Ordinance talaq satisfies the criterion for recognition under sections 
2 to 5 of having been “obtained by means of judicial or other 
proceedings” (Quazi v. Quazi), while the “bare” Indian (or 
Kashmiri) talaq does not meet this requirement (Chaudhary v. 
Chaudhary). The distinction arises in large measure because of 
differences between Indian and Pakistani domestic laws and conflict 
rules—matters totally outside the jurisdiction of the legislature and 
courts of this country. Although often overlooked and obscured by 
preoccupation with the “proceedings” question, it is a logical and 
fundamental requirement that the foreign divorce recognised as 
such in England law must be a valid and effective divorce according 
to the laws of the relevant foreign country, irrespective of how it 
was obtained or effected and of whether recognition is sought 
under sections 2 to 5 or under section 6. 

The point concerning the desirability of the rules for recognition 
of foreign divorces being simple and clear has frequently been 
made. David Pearl concluded his analysis of the Chaudhary and 
Fatima decisions in the Court of Appeal with the blunt statement, 
“the present law is unclear, uncertain and confusing. .. . If there 
was ever a case for detailed examination of an area of the law by 
the Law Commission this is surely it.” And indeed, achieving 
simplicity and clarity in this area of the law was a major objective 
of the Law Commission in preparing the recommendations 
contained in Law Com. No. 137, “Recognition of Foreign Nullity 
Decrees and Related Matters.”!” To this end, the Law Commission 
proposed (inter alia):—(1) a broad and inclusive definition of the 
phrase “judicial or other proceedings” designed to encompass 
virtually any divorce, regardless of how unilaterally or informally 
effected; (2) the abolition of the two-fold recognition scheme of 
the 1971 Act (whereby a divorce may be recognised either under 
ss.2 to 5 or under s.6) and its replacement by a single code 
governing recognition of foreign divorces within which “domicile” 
(in either the foreign or the English sense) simply constitutes 
another connecting factor (along with nationality and habitual 
residence); and (3) the abolition of section 16(2) of the 1973 Act 
(which precludes recognition of an extra-judicial divorce under 


15 See Lucy Carroll, (1985) 101 L.Q.R. 170; and Lucy Carroll, (1985) 48 M.L.R. 434. 
16 David Pearl, [1984] L.A.G. 147 at 149. See Lucy Carroll, [1985] J.S.W.L. 151. 
17 Cmnd. 9341 (1984). The words “simple” and “clear,” or their synonyms or 
derivatives, recur many times in the discussion of recognition of foreign divorces in the 
Law Commission’s report. 
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section 6 in circumstances where both spouses have been habitually 
resident in the United Kingdom for a period of 12 months). ` 

These recommendations would considerably liberalise the rules 
concerning recognition of extra-judicial divorces, such as talags. 
Whether or not they would simplify or clarify the law is, however, 
extremely questionable. The effect of these recommendations would 
be to increase dramatically the number of cases in which the 
English court would have to come to a decision concerning the 
validity of a foreign divorce according to the relevant foreign laws 
and foreign conflict rules. 

It has often been overlooked that the major complication arising 
under the Present Acts of 1971 and 1973 derives not from the 
question posed by section 2(a) as to whether or not an extra- 
judicial divorce has been “obtained by means of ... other 
proceedings,” but from the equally important requirement of 
section 2(b) and section 6(2)(b) or 6(3)(a)/(b), i.e. the requirement 
that the divorce be valid/effective under the law of the country 
where it was obtained or the law of the country (or countries) of 
the spouses’ domicile (domiciles). Given that by definition there is 
no judicial decree in the case of an extra-judicial divorce, it falls to 
the duty of the individual administrator or the English court to 
determine the validity of the purported foreign divorce according 
to the relevant foreign laws. Experience has demonstrated that this 
task is much more . perplexing than the task (which has so 
preoccupied commentators and which the Law Commission felt 
compelled to address) of determining whether or not the divorce 
resulted from “other proceedings” within the meaning of section 
2(a). The fact that on two occasions" cases involving recognition of 
an alleged foreign divorce/dissolution of marriage which was neither 
valid nor effective under the relevant foreign law went to the 
Appellate Committee of the House of Lords (which, on each 
occasion refused leave to appeal, with the result that the decisions 
of the lower courts, refusing recognition while accepting the validity 
of the invalid divorce/dissolution, were allowed to stand) can only 
be regarded as extremely disconcerting. 

The Family Law Bill 1986, introduced in the House of Lords on 
March 26 by the Lord Chancellor, fortunately rejects the three 
recommendations of the Law Commission set out above and 
constitutes a most welcome step in the right direction. 


Lucy CARROLL* 


SAFE SYSTEMS AT SEA 


In the case of McDermid v. Nash Dredging and Reclamation Co. 
Ltd. the Court of Appeal re-considered the limits to an employer’s 


18 Viswalingam v. Viswalingam (1980) 1 Malayan Law Journal 10 (H.C. and C.A.; 
leave to appeal refused October 25, 1979); see Lucy Carroll, (1980) 22 Malaya Law 
Review 34-65. Chaudhary v. Chaudhary, [1984] 3 All E.R. 1017 (H.C. and C.A.; leave 
to appeal refused February 4, 1985); see Lucy Carroll, (1985) 101 L.Q.R. 170. 

* Centre for South Asian Studies, University of Cambridge. 

1 [1986] 3 W.L.R. 45. 
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liability to compensate those of his employees who are victims of 
industrial accidents. The plaintiff was employed as a deckhand by 
the defendant English company. At the time of his accident, when 
he was aged 18, he had been sent to work in Swedish territorial 
waters in dredging operations which were under the control of a 
captain employed by the Dutch company which was both the 
defendants’ parent company and owners of the dredger. A 
“Memorandum of Agreement and Working Conditions .. .” 
entered into by the plaintiff and his employers stated expressly that 
he would, while working in Sweden “. .. safely comply with the 
lawful directions of the company’s representatives,” but he would 
“be taxed as normal in England” and his English employers would 
provide living accommodation for him. After he had worked on 
the dredger for about two days, the plaintiff was told to go to a tug 
which was servicing the dredger. The work of the plaintiff thereafter 
included tying and untying the tug alongside the dredger and 
elsewhere. When the tug was being untied the captain, in the 
wheelhouse, had to relate the movements of the tug to the 
plaintiffs task. The captain did not speak much English so the 
plaintiff was told to give two knocks on the side of the wheelhouse 
when he had hauled the ropes on board. Two days after his 
transfer to the tug, while the plaintiff was untying the ropes, the 
captain moved the tug prematurely. The rope wound round the 
plaintiffs leg; he was thrown into the water and his leg was so 
seriously injured that it had to be amputated. 

The plaintiff sued only the English company, partly because of 
the difficulties of effecting service on a company registered in 
Holland, in respect of a claim in tort arising in Swedish waters, and 
partly because the legal aid authorities were disinclined to support 
an action against a foreign defendant in respect of a foreign tort. 
At the trial Staughton J. rejected three of the plaintiff's submissions: 
he held that neither the system of work nor the place of work was 
unsafe and he also rejected the allegation that the defendants had 
failed to provide adequate supervision and instruction. He 
nevertheless attached liability to the defendants. He found that the 
accident was wholly caused by the negligence of the captain of the 
tug and held the defendants to be vicariously liable for this. He 
considered that the defendants had made the captain their 
“foreman” through whom their orders would reach the plaintiff, so 
that, as between the plaintiff and the defendants, the captain had 
to be taken as the servant of the defendants. He therefore found 
for the plaintiff but held that under merchant shipping law, the 
defendants were not liable for future loss or pain and suffering and 
loss of amenity.” The defendants appealed on the issue of liability 
and the plaintiff cross-appealed on the assessment of damages. 


2 Merchant Shipping Act 1894, s.503(1) and Merchant Shipping (Liability of Shipowners 
and Others) Act 1958, s.3(1)(2). 
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The judgment of the Court of Appeal was handed down by Neill 
L.J. who believed that in order to examine the issue of the 
defendant’s liability the court could not confine its attention to the 
question whether the captain must be deemed to have become the 
defendants’ employee: it was necessary also to consider the primary 
obligations owed by the defendant employers to the plaintiff and 
also the extent to which an employer might, in certain circumstances, 
be liable for the negligence of a third party who was not his 
employee. Neill L.J. noted that the captain’s contract of employment 
was made, and remained, with the owners of the tug, even though 
it stated that the captain would be “assigned” to the defendants. In 
English law, therefore, vicarious liability for the captain’s negligence 
lay with the tug owners not the defendants. Nevertheless, there 
was an overriding personal duty on an employer to take reasonable 
care for the safety of his employees, whether or not the employer 
took any part in the conduct of the relevant operations.* This duty 
was to provide and maintain a safe system of. work, taking into 
account the youth and inexperience of the particular employee. 

His Lordship reviewed the evidence received by the trial court 
and accepted that there was scope for finding that the system of 
work used by the captain was not safe because it relied largely on 
a signal which was not distinctive and might be confused with other 
noises. The trial judge had concluded that the accident happened 
because of the captain’s negligence in the execution of the system 
rather than because of a fault in the system itself. However, the 
appeal court considered that it was -unrealistic to distinguish 
between a fault in the system and negligence: in its execution and 
proceeded to consider the exceptional circumstances in which an 
employer might be liable for tortious acts committed by someone 
who was not in his service. Considering Davie v. New Merton 
Board Mills Ltd. and citing from the judgments of Lords Reid and 
Tucker> it stated: “It is clear, therefore, that if an -employer 
delegates to another person, whether an employee or not, his 
personal duty to take reasonable care for the safety of his 
employees, the employer is liable for injury caused through the 
negligence of that person because it is in the eyes of the law his 
own negligence.” In addition there were cases where the employer 
was under a duty to ensure that his employees, whilst working on 
the premises, or under the control of a third party, were not 
subjected to an unsafe system.’ The Court found particular 
assistance in Kondis v. State Transport Authority, where, in the 





$ Mersey Docks and Harbour Board v. Coggins & Griffiths (Liverpool) Ltd. [1947] 
A.C. 1 


4 Wilsons & Clyde Coal Co. Ltd. v. English [1938] A.C. 57, per Lord Wright at p.84. 

3 Haag A.C. 604 at 645 and 646-647. 

6 [1986] 3 W.L.R. 45 at 54. 

7 See Wingfield v. Ellerman’s Wilson Line Ltd. [1960] 2 Lloyd’s Rep. 16, per Devlin 
L.J. at 22. 
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High Court of Australia, Mason J.8 considered and justified the so- 
called “non-delegable” duty of an employer as developed in earlier 
English cases? and found: “In the case of the employer there is no 
unfairness in imposing on him a non-delegable duty; it is reasonable 
that he should bear liability for the negligence of his independent 
contractors in devising a safe system of work. If he requires his 
employee to work according to an unsafe system he should bear 
the consequences.” In such situations the employer’s liability was 
not vicarious: it arose because the operator’s omission_to adopt a 
safe system was a breach of the employer’s own duty. The Court 
of Appeal noted: that it could not discover from the cases any 
general principle’ which provided a sure guide to the limits of 
vicarious liability. It therefore seemed to the court that in a case 
where a plaintiff was suing in respect of injuries received by him in 
the course of his employment and while working at a place at 
which he was required by his employer to work, the only 
satisfactory approach was to look at all the circumstances in the 
light of the basic duty of the employer to take reasonable care so 
to conduct his operations as not to subject those employed by him 
to unnecessary risk. In the instant case the defendants put the 
young and inexperienced plaintiff under the control and into the 
care of the captain, who had responsibility to take reasonable care 
to devise a safe system of work. It therefore seemed that, on any 
sensible view, the captain was the agent or delegate of the 
defendants to perform their duty towards the plaintiff. 

The appeal court upheld the trial judge’s finding that the 
defendant was liable to the plaintiff but did this on the grounds 
that the defendants were in breach of the personal duty which they 
owed to their employee, rather than by finding that they were 
vicariously liable for the captain’s negligence. Moreover, since the 
captain was not the defendants’ employee, they were not entitled 
to limit their liability by relying on the provisions of the Merchant 
Shipping Acts: the plaintiff's cross-appeal on quantum of damages 
was therefore upheld. : 

The plaintiff's decision to sue in England for an industrial 
accident which happened outside the jurisdiction serves as a 
reminder’? of how favourable our legal system, even with its faults, 
is by comparison with many foreign systems. A less happy aspect 
of the case, however, is that it was deemed necessary, in order to 
find for the plaintiff, to resurrect the stale and dated concept of 
“non-delegable” duty. This concept was useful in its day: when 
Lord Wright relied on it in Wilsons & Clyde Coal Co. Ltd. it 
enabled him to avoid the consequences of the unfortunate doctrine 
of common employment. Common employment was abolished 


8 (1984) 55 A.L.R. 225 at 229. 
> In particular see Wilsons and Davie, supra. 
See also, Matthews v. Kuwait Bechtel Corporation [1959] 2 Q.B. 57. 
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almost 40 years ago’! and it had been supposed that non-delegable 
duty was itself laid to rést by the House of Lords in Davie in 1959. 
The limits of employer’s liability have always been difficult to 
determine in situations where two or more employers are engaged 
in a shared enterprise and employees are moving from situations 
controlled by their own employer to situations controlled by the 
other enterprise but increasing reliance on sub-contracting seems 
likely to make this a greater rather than a lesser problem in future. 
Is it too much to hope that the tort of negligence is now sufficiently 
flexible to enable each case to be decided on the merits of its own 
facts without reliance on outdated sophistry? 
BRENDA BARRETT* 


FRUSTRATION OF THE CONTRACT OF EMPLOYMENT AND STATUTORY 

LABOUR Law . 
A CRITICAL problem for labour law is the way in which contractual 
thinking in judicial decisions can undermine modern employment 
legislation. This might seem inevitable; most statutory employment 
rights are available only to those who work under a contract of 
employment.! A contract of employment should in principle, as 
with any other contract, be subject to contractual doctrines 
concerning breach and vitiating elements such as, for example, 
misrepresentation, illegality and even duress.* Likewise it should 
be capable of frustration, and this ought to be so whether the 
contract is for a short-term specific purpose, for a longer fixed-term 
or for an indefinite period terminable by notice.? Frustration is 
most commonly alleged by employers in cases of prolonged 
employee ill health or incarceration. But to rule that an employment 
contract comes to end by frustration and, therefore, by operation 
of law in such circumstances may prejudice statutory rights and 
would certainly exclude the jurisdiction of industrial tribunals, for 
example, in cases of unfair dismissal; for there is then no dismissal 
on which to base the statutory claim. 

It can be seen that to allow an employer to rely upon frustration 
as a device to deny dismissal is artificial. In practice, the employer 
almost always takes some exclusionary measure against an employee 
following the apparently “frustrating” event, thus renouncing the 
employment relationship. On policy grounds it is far more desirable 
that this employer response to employee non-performance be 


11 Law Reform (Personal Injuries) Act 1948. 

* Middlesex Polytechnic. 

1 See s.153(1) of the Employment Protection (Consolidation) Act 1978. Certain other 
rights are also available to those who work under a contract for services (e.g. under the 
Sex Discrimination Act 1975 and Race Relations Act 1976, and the Wages Acts 1986). 

2? See e.g. Gunton v. Richmond upon Thames London Borough Council- [1981] Ch. 
448 (termination); McNally v. Welltrade International Ltd. We LR.L.R. 497 
(misrepresentation); Tomlinson v. Dick Evans ‘U’ Drive Ltd. [1978] 1.C.R. 639 (and see 
Mogridge (1981) 10 I.L.J. 23) (illegality); Hennessey v. Craigmyle & Co. Ltd. [1985] 
LR.L.R. 446, (possibility of avoidance of settlement agreement through duress). 

3 See Freedland, The Contract of Employment, pp.302-311. 
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characterised as a dismissal. This would safeguard any statutory 
employment right consequent on dismissal and would also allow 
that dismissal to be assessed by an industrial tribunal as to its 
fairness. A dismissal on ground of ill-health, for example, is for a 
permitted reason for dismissal under the Employment Protection. 
(Consolidation) Act 1978 and may in appropriate cases, be 
justifiable according to the test of reasonableness under section 
57(3) of the Employment Protection (Consolidation) Act 1978.4 
Until now labour law has dealt with the problem by evolving 
various methods to limit the scope of frustration in unfair dismissal 
cases. First, in some early cases under unfair dismissal law, the 
Employment Appeal Tribunal laid down guidelines for determining 
when frustration might occur, especially in the context of incapacity 
through illness, which were very similar to those governing whether 
an employer had fairly dismissed the employee. Second, since 
frustration depends upon an unforeseen event rendering further 
performance impossible,® the E.A.T. has expressed a view that 
where there is some procedure in the contract envisaging a way in 
which to deal with non-performance by the employee, the courts 
should be slow to find frustration.” Third, in Norris v. Southampton 
City Council® the E.A.T. put forward the somewhat heterodox 
view, that cases of imprisonment of an employee could not involve 
frustration of the contract since frustration-depended upon the 
absence of fault by either party. The carelessly induced impossibility 
by incarceration in these situations was self-induced frustration by 
the employee and therefore breach. Such a breach needed 
acceptance by the employer (i.e. dismissal) to bring the employment 
to an end. Although this view has not been followed in other 
cases, it has much value as a device for allowing the industrial 
tribunal to assess the merits of any exclusionary measure taken by 
the employer against the employee.’ Finally, an even bolder step 
was taken in Harman v. Flexible Lamps Ltd.” when the E.A.T. 





4 Harper v. National Coal Board [1980] I.R.L.R. 260; Converfoam (Darwen) Ltd. v. 
Bell [1981] I.R.L.R. 195; Spencer v. Paragon Wallpapers Ltd. [1976] I.R.L.R. 373; East 
Lindsey District Council v. Daubney [1977] I.R.L.R. 181. 

5 Hart v. A.R. Marshall & Sons (Bulwell) Ltd. [1977] I.C.R. 539; Marshall v. Harland 
& Wolff Ltd. [1972] I.C.R. 101; Egg Stores (Stamford Hill) Ltd. v. Leibovici [1976] 
LR.L.R. 376. 

6 Chitty on Contracts (25th ed.), Chap. 23, para. 1536. 

7 eg. in F.C. Shepherd & Co. Ltd. v. Jerrom [1985] I.R.L.R. 275, E.A.T., it was 
alleged that the passing of a borstal sentence frustrated the contract of employment. 
However, the contract contained an agreed procedure which included provision for 
serious misconduct and, since provision was made for termination on that ground, the 
contract could not be frustrated. See also, Chitty, para. 1537. The Court of Appeal in 
F.C. Shepherd & Co. Ltd. v. Jerrom [1986] 3 W.L.R. 801 thought, on the facts, that the 
industrial tribunal’s finding that the procedure relating to misconduct related to misconduct 
out of work (i.e. getting involved in a brawl and being sentenced to borstal training) was 
misconceived, and the decision reversed. The tone of the judgments (see e.g. Lawton 
L.J.) indicates that circumstances will be rare when the contents of the contract negative 
frustration; but Mustill L.J. did “accept that the presence of a termination provision 
should inhibit the court from being too ready to find in favour of frustration.” 

8 [1982] ILR.L.R. 141. 
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appeared to rule that in the case of an ordinary contract of 
employment terminable by notice there is no need to consider the 
question of frustration at all. This last suggestion seems contrary to 
strict contractual principle. It is, however, simply a less oblique 
articulation of the strong policy argument against applying 
contractual doctrine to defeat statutory employment rights. And as 
Freedland shows us, such a view could be supported even within a 
framework of a contractual analysis. For if: the parties have 
provided that the contract may be determined by notice he points 
out that they could be said to have made their own provision for 
the allocation of risk and, therefore, it would be entirely reasonable 
to require the employer to exercise his right to terminate the 
contract of employment upon the occurrence of an evént giving 
rise to non-performance by an employee and to label his response 
to the impossibility as a dismissal accordingly." 

But recent litigation in the Court of Appeal undermines some of 
these policy postures. In Notcutt v. Universal Equipment Co. 
(London) Ltd. the facts were as follows. Mr. Notcutt was an 
employee of 26 years’ service. At the age of 62 he suffered a heart 
attack. As a result he was absent from work for about eight 
months. The employers made a decision to engage a replacement 
having received medical opinion that Mr. Notcutt might not work 
again. Accordingly he was given 12 weeks’ notice of termination of 
his employment as provided for by section 49 of the Employment 
Protection (Consolidation) Act. Mr. Notcutt had, because of his 
absence, ceased to be entitled to payment under his contract. 
Therefore, although, of course, Mr. Notcutt would still then be 
employed under a contract of employment, the employer naturally 
assumed that no payment would have to be made for the notice 
period. However, by virtue of Schedule 3, para. 2(1) to the 
Employment Protection (Consolidation) Act, an employee is 
entitled to be paid remuneration during his period of notice if he is 
incapable of work because of sickness or injury. Relying on this 
provision, Mr. Notcutt asked to be paid during his notice period 
but the employer declined. In deciding on Mr. Notcutt’s claim for 
notice money the county court held that the contract of employment 


9 The view of Kilner Brown J. in Norris runs contrary to those expressed in cases such 
as Hare v. Murphy Bros. Ltd. {1974] 3 All E.R. 940; Chakki v. United Yeast Co. Ltd. 
[1982] I.C.R. 140; Harrington v. Kent County Council [1980] I.R.L.R. 353 and F.C. 
Shepherd & Co. Ltd. v. Jerrom [1985] I.R.L.R. 275, E.A.T., where it was held that 
carelessly (as opposed to intentionally) brought about impossibility was frustration. Now 
in fully reasoned judgments independent of the somewhat ambiguous reasoning in Hare’s 
case (previously the leading authority) the Court of Appeal has, in F.C. Shepherd & Co. 
Ltd. v. Jerrom firmly declared that the imposition of a custodial sentence can frustrate 
the contract of employment and such occurrence is not “self induced frustration.” 

10 [1980] I.R.L.R. 418. 

11 See Freedland, op. cit. and Carr v. Hadrill (1875) 39 J.P. 246 and Warburton v. 
Cooperative Wholesale Society Ltd. [1917] 1 K.B. 663 cited therein, But see the decision 
of the Court of Appeal in F.C. Shepherd & Co. Ltd. v. Jerrom (note 7, supra), in this 
context. - 

12 [1986] I.R.L.R. 218. 
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had been frustrated through Mr. Notcutt’s illness prior to the 
giving by the employer of the period of notice in question and 
therefore Schedule 3 had no application and no payment was due.- 
The Court of Appeal upheld the decision of the county court and 
agreed that the contract had come to an end by frustration. 

It was argued on behalf of the employee that the view of the 
E.A.T. in Harman v. Flexible Lamps Ltd. correctly stated the law 
and that frustration had no place in a short-term periodic contract 
of employment terminable by notice. The Court of Appeal 
disagreed; any contract of employment was in principle capable of 
being frustrated and in view of all the circumstances this was such 
a case. Further, although in fact there was provision in the contract 
for absence from employment through sickness this was not a case 
where the parties had provided for the circumstances of this 
impossibility and the provision could not negative frustration. It 
was held that: 

“as a matter of construction of the contract [it could not be 
sad that the reference to injury could cover injury which 
totally disabled [Mr. Notcutt] from performing his work under 
the contract, e.g. if the operation of the milling machine 
requires the use of his right hand and he lost his right arm . . . 
again if sickness or incapacity are considered rather than 
injury, the result would be the same, e.g. he had a stroke 
19 left his right side permanently paralysed.” (per Dillon 


Here the doctor’s report indicated a position akin to total incapacity 
and this was one of the types of drastic injury or illness which was 
not contemplated by the parties when providing for continuance of 
employment during absence from work through sickness. 

It is true that the court made it quite clear that the circumstances 
which might bring about frustration would have to be drastic. 
Similarly, earlier cases which admit the possibility of frustration 
also support the view that the circumstances may have to be 
exceptional. Nonetheless, the decision is disappointing and denotes 
a step backward in any progress towards containment of the use 
of inappropriate contractual solutions to statutory employment 
problems. !* - 

The fact that an employer was faced with having to pay wages in 
lieu of notice at a time long after the expiration of contractual sick 
pay might seem to justify this particular decision. But the 
guaranteed rights during statutory notice under the Employment 
Protection (Consolidation) Act were enacted for a reason, that is 
to supplement common law, and there seems no good reason why 
ee ee 


13 Hart v. A.R. Marshall Ltd.; Egg Stores (Stamford Hill) Ltd. v. Leibovici; Marshall 
v. Harland & Wolff Ltd. (note 5, supra). 

14 C. Mogridge (op. cit., n.2) illustrates the unfairness and inappropriateness of the 
application of the doctrine of illegality in employment cases, citing Horner v. Rymer 
[1979] E.A.T. 794/78, where an employee was prevented from claiming unfair dismissal 
in a case where £4 tax had been evaded over a four-year period during the employment. 
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the use of the doctrine of frustration should be allowed to 
circumvent this. More importantly, the principle enunciated in. 
Notcutt might unfortunately ramify over and prejudice a much 
more widely litigated area of employment rights, ie. unfair 
dismissal. This would be quite unsatisfactory if so and it is 
submitted that it is highly questionable as to why there is need for 
a doctrine of frustration in employment law at all. Any statutory 
right based on dismissal should not be avoided by an artificial 
doctrine. It is, moreover, basic industrial justice that the employer 
should be examined as to his reasonableness in excluding his 
employee from his employment. There need be no injustice on 
employers thereby, a proposition well illustrated by the facts of the 
present case. Mr. Nottcutt did not claim unfair dismissal, but if he 
had, there is no reason to suppose that the employer would not 
have satisfied the test of reasonableness had the decision to exclude 
Mr. Notcutt been regarded as a dismissal. The employer had, after 
all, taken the decision to terminate only after considering all the 
evidence, including medical opinion. Such safeguards are considered 
‘ relevant to the question of whether the employer has fairly 
dismissed on grounds of incapacity under unfair dismissal and are 
generally regarded as good industrial practice.’ 

To return to the statement which opened this paper though, it 
must realistically be concluded that contractual thinking will 
continue to deflect attention from the policy considerations in 
employment protection cases. Following on Notcutt, the Court of 
Appeal decision in F.C. Shepherd & Co. Ltd. v. Jerrom” reinforces 
this conclusion. Here an apprentice under a training service 
agreement who had been sentenced to borstal training was denied 
an opportunity to return to work following his release. The 
industrial tribunal and Employment Appeal Tribunal found there 
had been an unfair dismissal. The Court of Appeal found frustration 
and reversed the award made to the employee. In finding that, in 
principle, a contract of employment or apprenticeship may be 
frustrated- by employee incarceration the learned Lord Justices 
(Lawton, Balcombe and Mustill L.JJ.) justified this conclusion in 
closely reasoned judgments rich in commercial contract principles 


15 In any event, the particular problem for the employer in Notcutt will not arise in 
every case. The guaranteed right to payment during notice in this type of case is easily 
defeasible. For Spe it does not apply if the employer is, under the contract of 
employment, required to give notice to the employee of a length one week or more in 
excess of the statutory minimum under s.49 of the Employment Protection (Consolidation) 
Act, and, nonsensically, it only applies if notice is actually given. The employer could 
have avoided the guaranteed payment provision by summarily terminating the employment. 
The employee would then have been left with his remedy at common law to sue for 
damages for wrongful dismissal (although the rights under Sched. 3 may be taken into 
account n assessing such damages: see s.51 of the Employment Protection (Consolidation) 
Act 1978). 

16 See Spencer v. Paragon Wallpapers Ltd. (note 4, supra). 

17 [1986] 3 W.L.R. 801. I am much obliged to Brian Thompson & Partners, solicitors, 
for letting me have sight of the judgments in this case, which at the time of writing was 
unreported. 
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but almost barren in discussion of the consequences of use of such 
principles on the aims and policy of employment protection law.’® 
Mustill L.J. did detect an underlying policy problem but felt unable 
to address it, saying “If the Employment Protection (Consolidation) 
Act 1978 had been expressed in rather different terms, the present 
difficulties might have been avoided by giving ‘dismissal’ a loose 
meaning, wide enough to comprise every case in which the 
employer refuses, on the ground of an interruption in the 
employee’s service, to take him back when the interruption is 
over.” Thus, taken together, these two appellate decisions make 
the possibility of a wide employee oriented judicial approach to 
questions of termination in this context unlikely.” 

Therefore, it is submitted, the time has come when there is a 
clear case for a statutory provision negativing the application of 
frustration, and indeed possibly other contractual doctrines which 
are prejudicial to the operation of statutory employment rights. 
There are numerous other instances of a modification of contractual 
rules for the purposes of employment legislation 19 and there is no 
reason to suppose it could not work in the context of frustration. 


Joun McMUuLLEN* 


THE POWER oF GOVERNMENT POLICY TO EXCLUDE RELEVANT 
CONSIDERATIONS 


In Bushell v. Secretary of State for the Environment: Lord Diplock 
commented that, “‘Policy’ as descriptive of departmental decisions 
to pursue a particular course of conduct is a protean word.” The 
burden of this note is to examine not whether the word policy can 
change its meaning, but whether a Government policy can legally 
exclude or predetermine certain issues which would otherwise be 
considered relevant to the exercise of a statutory discretion, i.e. 
can policy change the agenda of decision-making. 

Two recent decisions have given slightly differing answers to this 
question in the context of public inquiries. The first was that of 
Woolf J. in E.C. Gransden & Co. Ltd. v. Secretary of State for the 


18 An argument that appealed to the Court was that a party should not be able to rely 
upon his own misconduct to defeat the operation of frustration, otherwise “injustice” 
could result. With respect, this argument does not deal with the policy aim of encouraging 
employers to follow proper procedures when excluding an employee from employment. 
To meet that aim, it is necessary to contrive a dismissal, presumably in response to 
employee conduct. Compensation can always be reduced in unmeritorious cases and in 
only technically unfair dismissals; in Shepherd the Court of Appeal thought that if it were 
wrong on frustration, and that there were a dismissal, compensation should have been 
reduced (by 75 per cent. according to Lawton L.J.). Nonetheless, if there is procedural 
unfairness, it is submitted that there should be a finding of unfair dismissal. 

19 e.g. Employment Protection (Consolidation) Act 1978, s.55(2)(b) (expiry of fixed 
term contract deemed to be a dismissal); E.P.(C.)A., Sched. 3 (guaranteed rights to 
payment during notice irrespective of contractual provision); E.P.(C.)A., Sched. 13, 
para. 9 (continuity during periods under which there is no contract); E.P.(C.)A., s.49 
(minimum periods of notice irrespective of lower contractual stipulation). 

* Girton College, Cambridge. 

1 [1981] A.C. 75. 
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Environment and Gillingham B.C.* This concerned a standard 
planning dispute whether residential development should be allowed 
in a rural area. It is now trite law that in determining a planning 
application or appeal regard must be had to the policies which are 
to be found in Government circulars and as a result many appeals 
turn into a battle of the circulars, where lawyers meticulously 
dissect and interpret every phrase and nuance. In this case Circular 
22/80 was in issue which lays down that where there is an absence 
of an identified five-year supply of land for houses, there should be 
a strong presumption in favour of granting permission for housing. 
The argument was whether this presumption could be rebutted by 
pointing out that there existed a potential site which might satisfy 
the five-year supply requirement. Counsel for the Secretary of 
State argued that the policy meant that only in exceptional 
circumstances could it be permissible to look at a potential site in 
order to make up the lack of a five-year supply of land. Without 
deciding exactly what was the meaning of the policy, Woolf J. 
emphasised that, “Section ‘29 [of the Town and Country Planning 
Act 1971] lays down what matters are to be regarded as material, 
and the policy cannot make a matter which is otherwise a material 
consideration an irrelevant consideration,” and he later implied 
that a policy which tried to do more than indicate the weight which 
should be given to relevant considerations, would be unlawful. He 
went on to hold that it did not matter whether the inspector had 
misunderstood the policies in the circular as it would have been 
inconceivable in the circumstances that he would not have 
considered the particular potential site and come to the same 
decision. 

The important point to be drawn from Woolf J.’s judgment, is 
that a distinction must be made between two types of relevancy or 
materiality. First there is the general legal principle that when a 
statutory discretion is being exercised, certain categories of issues 
are required to be considered by the decision-maker who must 
equally not take into account other factors which are not legally 
relevant. This principle is really a question of statutory interpretation 
and can either be derived from an explicit statutory provision such 
as section 29 of the Town and Country Planning Act or implied as 
a pre-condition of the valid exercise of statutory powers. The 
second type of relevancy is more particular and relates not to the 
actual factors which must be considered but to the public. body’s 
policy towards such factors. As Baldwin and Houghton have 
pointed out this rule is derived from the doctrine of legitimate 
expectations and is based on the notion that where a public body 
had held out that it has a particular policy, it must at least explain 
why it is departing from that policy.* The second principle is 


2 [1986] J.P.L. 519. 
3 Robert Baldwin and John Houghton, “Circular Arguments: The Status and Legitimacy 
of Administrative Rules” [1986] P.L. 239. 


792 THE MODERN LAW REVIEW [Vol. 49 


derived from due process or fairness and should not necessarily 
alter the first principle of what is or is not substantively relevant. 
However there are judicial indications that the statements of a 
public body may affect the relevancy of issues in the first sense. In 
particular in R. v. Secretary of State for the Home Department, ex 
p. Khan* Dunn L.J. appeared to hold that where a circular was 
issued setting out certain criteria as relevant, this could have the 
effect of making any other criteria irrelevant. But, Parker L.J. who 
made up the majority in that decision accepted that the Minister 
could have adopted different criteria after having given the matter 
full and serious consideration. Neither judge asked directly whether 
the policy in the circular could have the effect of excluding what 
otherwise would be legally relevant considerations. 

The problem arose more directly in R. v.: Secretary of State for 
Transport, ex p. Gwent C.C.° where Webster J. had to determine 
whether an inspector at a public inquiry was acting correctly in 
refusing to evaluate and express conclusions on arguments raised 
by objectors. The inspector had determined not to go into the 
arguments because he concluded that Government policy excluded 
their consideration. The public inquiry was of a rather special 
nature as it was held under the Severn Bridge Tolls Act 1965 
which, while conferring a power on the Minister of Transport to 
levy tolls, also required him to hold a local inquiry if certain 
interested parties objected. It was also unusual in that the eventual 
order on tolls was made by statutory instrument and it seems to 
have been accepted by all the parties that such a statutory 
instrument could be declared to be null and void if it was made 
following a procedural impropriety.® 

The Act gave a discretion to the Minister as to the overall 
amount he could extract by way of tolls. He could levy such tolls 
as would ensure that over a period of 40 years, the total cost of 
building and maintaining the Severn Bridge and other related 
bridges and roads would be met or he could fix tolls at a lower 
level with the result that the tax-payer would be paying for a part 
of the total cost. The Minister published on September 1983 a draft 
order which substantially increased the level of tolls. Various 
Welsh local authorities objected to the proposed order on the 
grounds that in the case of other estuarial crossings the full cost 
was not extracted from users and that as much of the constructions 
were over dry land, the proposed order was inequitable. However, 
the inspector who was appointed to hold an inquiry refused to go 


4 [1985] 1 All E.R. 40; see (1986) 41 M.L.R. 251 and [1985] P.L. 558. 

5 [1986] 2 All E.R. 18. 

6 This is perhaps surprising because cases like Essex C.C. v. Ministry of Housing and 
Local Government (1967) 18 P. & C.R. 531 and Bates v. Lord Hailsham [1972] 3 All 
E.R. 1019 suggest that the status of a statutory instrument makes it difficult to challenge 
at least on grounds of breach of natural justice; but see now Council of Civil Service 
Unions v. Minister for the Civil Service [1984] 3 All E.R. 935 and R. v. Lord Chancellor, 
ex p. Alexander, The Times, March 21, 22, 25, 27, 1986. 
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into the merits of such arguments on the ground that they had 
already been rejected by the Department and it was firm and 
established policy that those driving over the Severn crossing 
should meet the total costs. In his report he stated, “It is no part 
of my function to express any opinion upon the merits of 
government policy: once I know what it is, I must pay regard to it 
in making my recommendation upon the draft order.” Webster J. 
quashed the order on the grounds that the inspector had committed 
a procedural impropriety in declining to evaluate and report his 
conclusions on the points raised by the objectors. 

Webster J. accepted that Ministers could remove matters from 
debate and conclusion at a local public inquiry but held that this 
only applied to: 

“... matters which it would be inappropriate to investigate 
and for the inspector to evaluate and come to conclusions 
about at the particular local inquiry because any such 
investigation, and the reporting of any such conclusions could 
not assist the minister in exercising a particular power because 
he had already made certain overriding and lawful decisions 
which could not be altered without considerable disruption 
and inconvenience.” i 


He then concluded that the points raised by the objectors did not 
fall within that description. He purported to derive this principle 
from various dicta in the Bushell decision. Bushell was mainly 
concerned with the rights of cross-examination but these turned on 
whether the topics on which the objectors wished to cross- 
examine were themselves proper matters for investigation and 
recommendations by the inspector. On this Lord Lane stated, “In 
short, the question of need is a matter of policy or so akin to a 
matter of policy that it was not for the inspector to make any 
recommendation. Just as his ruling on cross-examination was in the 
circumstances correct, so was his decision on this aspect.” 
However, this and other statements in the majority judgments in 
Bushell would suggest that the question of need was itself 
intrinsically unsuitable for investigation by the inquiry, rather than 
because a change in the policy could not be made without 
considerable disruption or inconvenience. Indeed, later in his 
judgment Webster J. himself seems to have accepted that certain 
matters of high policy may be inappropriate for investigation 
whatever the circumstances,’ which would suggest that his test only 
applied to matters which would otherwise be appropriate for 
examination at the inquiry. The test itself could be difficult for the 
courts to apply, as it will be a matter of judgment as to whether a 
policy can be altered without considerable disruption or inconven- 
ience. Also the more the policy is shown to be difficult to alter, the 
more the public body will be open to the charge that it has 


7 [1981] A.C. 75, 123. 
8 Op. cit. at 29 and 30. 
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improperly fettered its discretion.” In the Severn Crossing case, 
counsel for the Department went out of his way to state that, “The 
Secretary of State could alter his policy at any time, and in the 
light of the inspector’s report, he could consider whether to adhere 
to his policy or to change it.” This suggests that where a factor or 
issue is otherwise appropriate for investigation by an inquiry, it will 
only be proper to exclude it from the inquiry in special 
circumstances. 

It will have been noted that Webster J.’s test is apparently wide 
enough to allow a department to exclude relevant considerations 
from an inquiry. He said “... I accept that under the loose 
description of ‘policy’ a department may legitimately exclude from 
investigation at a local inquiry matters which affect or are relevant 
to the exercise of a ministerial discretion or power.” This conflicts 
with Woolf J.’s statement in Gransden (which was not cited to 
Webster J.), but he did go on to state that, “The most significant 
the effect of that policy on the way in which the power could be 
exercised, the more carefully, in my view would such an assertion 
be scrutinised.” He also pointed out that, in the case before him, 
the consequence of the policy was effectively to pre-determine the 
outcome of the inquiry. 

This indicates that the crucial question is whether the exclusion 
of relevant considerations pre-empts the proper exercise of the 
statutory discretion. Formulating his test Webster J. stated that the 
policy decision must be lawful and in Gransden Woolf J. said that 
a policy which completely excluded looking at potential sites would 
be an improper attempt to curtail the discretion which is provided 
by the Town and Country Planning Act. Thus it will be proper for 
a department to have a policy that little weight or importance be 
given to a particular relevant consideration but not that it be 
ignored altogether. Similarly the Department cannot impose a 
policy on an inspector so that he is prevented totally from 
investigating arguments based on a relevant consideration. This 
approach has recently been supported by the House of Lords. In 
Singh v. Immigration Appeal Tribunal? Lord Bridge of Harwich in 
a speech, which his fellow Lords approved, held that the Immigration 
Rules could not be construed as excluding considerations, which 
were relevant under the statute, because this “would not only 
conflict with the general law but would also be ineffective to 
restrict the relevant matters which the appellant authorities may, 
and indeed must, take into consideration.” 


Conclusions 
By keeping in mind the distinction between the policy towards 
relevant considerations and what actually are the relevant 
considerations, the following principles can be extracted. First, 


° See British Oxygen v. Minister of Technology [1978] A.C. 610. 
10 [1986] 2 All E.R. 721. 
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certain matters of high policy are not appropriate to public inquiries 
but otherwise an inspector should admit arguments on government 
policy and make conclusions on those arguments. It will only be 
inappropriate where Government policies cannot be changed without 
considerable disruption and inconvenience. Second, Departmental 
policy cannot change the test of what matters are relevant, when a 
statutory power is being exercised. This means that, at the most, 
an inspector can cut down discussion of certain issues where it is 
settled policy that such factors are to be given little weight. The 
difficulty in applying these two principles in practice is that the 
issues of Government policy to an argument and the argument 
itself will inevitably become intertwined and hard to separate. ` 

Natural justice or the duty to act fairly as applied by the courts 
has tended to concentrate on formal procedural fairness. This has 
led commentators to suggest that there is a gap or tension between 
the lawyer’s view of fairness and that of the ordinary person. In 
particular, Rodger has argued that objectors at inquiries consider 
the procedures to be unfair because they exclude certain types and 
forms of argument and favours the testimony of expert witnesses."! 
The two decisions discussed show that the law does have a role ta 
play in determining what matters are discussed at public inquiries 
and can assist objectors in ensuring that certain arguments are not 
automatically excluded. In this regard, it is significant that Webster 
J. in the Severn Crossing case classed the error of law as 
“procedural impropriety.” Lord Diplock in coining the three main 
grounds of review in O’Reilly v. Mackman,” did not make clear, 
whether the failure to have regard to relevant considerations, came 
under “procedural impropriety,” “irrationality” or “illegality.” 
While: a case can be made out for including relevancy as an aspect 
of “illegality,” it sits more easily under “procedural impropriety” as 
it concerns the way or process by which a decision is reached. Also 
dicta in Pickwell v. Camden London Borough” suggest that a 
failure to have regard to relevant considerations does not 
automatically make a decision “contrary to law,” which is one way 
of defining “illegality.” More importantly, linking relevancy to 
procedural fairness, helps the evolution of a more realistic concept 
of fairness, which is not just concerned with formal procedures. 


MIKE PuRDUE* 


11 “Natural Justice and the Big Inquiry: a sociological perspective,” (1985) 32 The 
Sociological Review 409. a 
12 [1983] A.C. 237. 
133 [1983] 1 All E.R. 602 at 625, per Ormrod L.J. 
* School of Law, University of East Anglia. 
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BrivisH labour law has been in a constant state of flux since the mid-1960s. 
During this time radical—and radically different—changes have been made 
in the legal framework of labour relations. It is now widely accepted that 
not only the detail but possibly some of the fundamental characteristics of 
whatever, the current state of the law happens to be may well remain 
intact for no more than a few years. Academics and others seeking firm 
ground on which to stand in order to develop a critical perspective on 
these changes have naturally looked for a theoretical explanation of labour 
law from which to proceed. . 

So dominant was Kahn-Freund’s impact on the subject that, at least 
until recently, few have looked beyond his seminal exposition of the 
development of British labour law in Flanders and Clegg (1954) and 
Ginsberg (1959),) where his theory of legal abstentionism is most fully set 
out. Throughout the 1960s at least it seemed that subsequent developments 
could be most easily understood and most coherently explained in terms of 
his approach. No one else had made such a broad appraisal of the British 
system of industrial relations from a legal standpoint and demonstrated 
comparable insights into the role of the law in it. Maybe fulfilling this task 
came more easily to someone such as Kahn-Freund whose formative years 
were spent in the very different climate of Weimar Germany.” He was 
therefore particularly well equipped to use the comparative method to 
inform his—and through his writing others’-—understanding of the British 
situation. 

As the state of British industrial relations in general and its legal context 
in particular became the subject of growing concern in the 1960s, especially 
for the state, Kahn-Freund’s presence on the Donovan Commission? was 
of great importance. In its report, Kahn-Freund’s analysis was both the 


1 “Legal Framework,” Chap. II of Flanders and Clegg (eds.), The System of Industrial 
Relations in Britain (1954) and “Labour Law” in Ginsberg (ed.), Law and Opinion in 
England in the 20th Century (1959). 

? Some valuable insights into the nature of this legacy are provided by both the 
editors’ introduction and the translation of some of Kahn-Freund’s German writings in 
Lewis and Clark (eds. & intro.) Labour Law and Politics in the Weimar Republic (1981). 

3 Royal Commission on Trade Unions and Employers’ Associations 1965-1968, chaired 
by Lord Donovan. Its report, Cmnd. 3623 (1968) is referred to in the text as Donovan. 
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starting, point and for the most part the guiding hand behind the proposals 
made—and the rejection of others—relating to the law.* Kahn-Freund’s 
influence on British industrial relations through the Donovan Commission 
forms the central part of the contribution by Clegg, a fellow member of 
the Commission, to Labour Law and Industrial Relations: Building on 
Kahn-Freund.° In short, Donovan’s prognosis for the future was firmly in 
line with Kahn-Freund’s thinking, involving as it did a strategy of reform, 
but at least in intention, no fundamental change in the role of the law. 

In the 1970s, British labour law did not of course develop in the way 
Donovan envisaged, although survey evidence indicates that management- 
initiated reforms in collective bargaining along lines broadly similar to 
those advocated by Donovan was a feature of the decade.® Instead the 
pace of change quickened dramatically with the passing of the Industrial 
Relations Act in 1971 (I.R.A.). This proved to be the start of a sequence 
of legislation, the often contradictory content of which was largely 
attributable to the political colour of the government. More fundamentally, 
these measures reflect both different strategies and different views of the 
role of the law. The I.R.A. was an admitted attempt to use the law to 
reform industrial relations’? by a mixture of provisions which, in intention 
at least, could be reconciled with the Donovan proposals and others which 
were clearly directed at restricting what was perceived as excessive: trade 
union power.® A reform strategy which at the outset was more ambitious 
than the Donovan proposals and certainly had a far greater legal input was 
at the heart of the Social Contract labour legislation of the mid-1970s 
which started with the repeal of the I.R.A. in 1974.° In stark contrast the 
first half of the 1980s has seen the apparent abandonment of not only any 
reformist strategy along Donovan lines but many long-established traditions 
of British industrial relations as well. The accompanying statutory changes 
have been more restrictive of collective power than the I.R.A. both in 
intent and achievement. There seems little doubt that a future change of 
government would herald a further fundamental shift in state policy, 
though the precise direction this would take is less clear. 

Kahn-Freund was provided with a convenient opportunity to appraise 
the revolutionary form and content of the I.R.A. in the Hamlyn lectures 
in 1972. It was fortuitous that these lectures on Labour and the Law’ 
were written and delivered at a time when the central provisions of the 
Act were coming into force but before any significant body of experience 
of their impact was available. This necessarily caused him to focus on their 
compatability with the British tradition of abstentionism, as he saw it, and 





4 The most notable exception was the seven-five majority proposal to restrict the 
protection-of s.3 of the Trade Disputes Act 1906 to acts by registered trade unions. It has 
never been implemented. , 

5 Chap. 2, “Otto Kahn-Freund and British Industrial Relations,” pp.16-26. The book 
is referred to the text as Building on Kahn-Freund. 

6 Brown (ed.), The Changing Contours of British Industrial Relations (1981), Chap, 2 
and Daniel and Millward, Workplace Industrial Relations in Britain (1983), Chap. VIII. 

7 Consultative Document on proposed Industrial Relations Bill, Department of 
Employment and Productivity, October 1970, para. 9. Edward Heath, Prime Minister, 
H.C. Deb., Vol. 808, col. 1135 (December 15, 1970) (2nd Reading debate on the Bill). 

8 See Wedderburn, “Labour Law and Labour Relations in Britain” (1972) 10 B.J.LR. 
270. 

9 On the Social Contract see ‘Clark, Hartman, Lau and Winchester, Trade Unions, 
National Politics and Economic Management: A Comparative Study of the TUC and the 
DGB, (1980). 

10 1st ed., 1972; 2nd ed., 1977. 
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their potential impact in the light of this tradition. The second edition of 
the lectures, written at the end of 1976 provided a similar opportunity for 
an early appraisal of the Social Contract labour laws of 1974-76. These 
naturally proved to be easier to accommodate within the framework of his 
classic analysis of the most appropriate functions for law in labour 
relations. Indeed they enabled him to demonstrate the validity of many of 
his criticisms and reservations about the I.R.A. made both in the original 
lectures and in his retrospective reflections on the Act in 1974.12 

The year of Kahn-Freund’s death, 1979, has proved to be a watershed 
for British labour law since it saw the election of a Conservative 
government whose policies have led to what is arguably the most radical 
transformation of the role of the law in industrial relations since the early 
years of this century. What Kahn-Freund would have made of the labour 
laws of the 1980s has naturally become a matter for continued speculation. 
His final published work, Labour Relations: Heritage and Adjustment,’ 
three lectures delivered at the end of 1978, indicates that by then he had 
serious doubts about the continued wisdom of supporting many of the 
values which he had consistently identified and admired in the relationship 
between British labour relations and the law from the mid-1950s to the 
mid-1970s. Whether the restructuring of the law by the 1980s legislation 
and allied measures can be accommodated within his theoretical framework 
is a matter for debate. 

In the third edition of Labour and the Law prepared in 1983, Davies 
and Freedland have edited the work so as to leave its underlying 
perspective intact, while updating the content of the law to include the 
first stages of the 1980s “reforms.” They ask to be judged by the criterion 
of “any sense of conviction as to how Kahn-Freund might have re-written 
the book in 1983.” 


Collective Bargaining and the Law 


Arguably the most important contribution Kahn-Freund made to British 
labour law was to focus the attention of the lawyer on collective bargaining. 
The traditional lawyer’s approach would lead to a neglect of this topic. 
Subject to rare exceptions, collective agreements are not and never have 
been legally enforceable as such in Britain. Collective bargaining is not a 
legally structured process. Legal provisions relating to collective bargaining 
have always operated at the margins and because they have been largely 
absent from the law reports they could be relegated to, at best, a very 
minor position in the hierarchy of importance. This perspective may be 
that of the majority of the British legal establishment, including the 
judiciary, and can explain, in part, their failure to comprehend the realities 
of labour relations. Although collective bargaining in Britain has been 
largely untouched by law, it is nevertheless vital for the lawyer to be made 
aware of it so that at least the rudiments of these realities may be 
understood. ; 

The primary objective of the collective organisation of workers is to 
replace or supplement the determination of conditions of employment by 
individual “agreement” with collective bargaining. Collective bargaining 
reflects the creation of some sort of balance of power between capital and 





1! “The Industrial Relations Act 1971—Some Retrospective Reflections” (1974) 3 
LL.J. 186. 
? The British Academy Thank Offering for Britain Fund lectures (1979). 
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labour, which is absent from the individual labour relationship. In the 
mid-1980s era of enthusiastic state pursuit of “deregulation” of the labour 
market—which is not confined to Britain—it is valuable for the labour 
lawyer to be reminded of such fundamental points about the nature of 
labour relations. To this end there is no better place to look than Labour 
and the Law. The introductory “Reflections on Law and Power” may have 
come to seem to be statements of the obvious to some, but they are not 
necessarily as widely appreciated as their adherents might believe. For 
Kahn-Freund “the main object of labour law has always been, and [I] 
venture.to say always will be, to be a countervailing force to counteract 
the inequality of bargaining power which is inherent and must be inherent 
in the employment.relationship” (3rd ed., p.18). But the impact of the law 
‘is “secondary if compared with the impact of the labour market (supply 
and demand) and . . . with the spontaneous creation of a social power on 
the workers’ side to balance that of management” (p.19). “As a power 
countervailing management, the trade unions are much more effective 
than the law ever has been or can ever be” (p.21). “The characteristic 
feature of the employment relation is ... that the individual worker is 
subordinated to the power of management, but that the power of 
management is co-ordinated with the power of organised labour” (p.22). 
All those concerned with labour law from the student to the legislator 
need to keep these fundamentals of the power relationship in employment 
in mind, whether or not they share his pluralist perspective’ that “any 
approach to the relations between management and labour is fruitless 
unless the divergency of their interests is plainly recognised and articulated” 
(pp.26-27). 

But is Kahn-Freund’s analysis of collective bargaining and the law, 
which forms the core of the book, still an adequate or sufficient basis for 
an appreciation of what the relationship between them is and what it could 
be in Britain? It does necessarily rest heavily on the pluralist assumption 
that the purpose of collective bargaining is to reconcile the inevitable 
conflict between the interests of labour and management. Moreover it 
proceeds from a description of the methods of collective bargaining which 
now has a very dated appearance. It is open to question whether the three 
attributes which in Labour and the Law he identified as peculiarly 
characteristic of British collective bargaining are now such prominent, 
distinguishing features. In the third edition Davies and Freedland question 
his identification of the first of these, the more widespread incidence of 
“dynamic” as distinct from “static” bargaining, with institutional forms of 
bargaining machinery and they note the closer similarity of public’ sector 
bargaining in Britain with the static or contractual model which Kahn- 
Freund describes. Similarly survey evidence calls into question the second 
attribute: his assertion that the frequency of bargaining between unions 
and employers’ associations as distinct from single employer bargaining is 
one of the outstanding features of British experience." He himself 
acknowledged that the third attribute, the need for collective agreements 
to be seen against the background of largely inarticulate and deliberately 
uncodified custom and practice, was a system of bargaining that might 


3 Lewis provides a critical explanation of Kahn-Freund’s pluralism in Chap. 5 of 
Building on Kahn-Freund, “Method and Ideology in the Labour Law Writings of Otto 
Kahn-Freund,” pp.113-122. 

14 See Brown op. cit. note 6, Chap. 1 and Daniel and Millward op. cit. note 6, pp.184- 
191. 
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have had its day. It may be therefore that in the post-Donovan era of 
more formalised and more single employer bargaining the law could have 
an impact in ways that were previously inappropriate. 

Any attempt to identify the role which the law can and does play should 
not be focused on the volume of law, but on the industrial relations 
environment which it operates in and is intended to support. Up to the 
end of the 1970s there was a wide consensus that collective bargaining was 
to be supported as the principal mechanism for joint regulation of 
industrial relations by management and labour. It is, moreover, the 
practical expression of freedom of association in the industrial relations 
context. In Britain in the 1980s the state no longer subscribes to this view 
and has pursued policies to undermine the primacy of joint regulation in 
favour of a labour market less distorted by the influences of collectivism. 
For those whose objective is to restore the previous consensus by the end 
of this decade, Kahn-Freund is an essential starting point to understanding 
what the law can do. But the lawyer must not be misled by the 1983 date 
on the third edition of the book into believing that his description of 
British collective bargaining reflects the reality of today. The law may now 
be able to achieve more than is suggested in his chapters on promoting 
negotiation and promoting agreement, without crossing the border into a 
tightly regulated system of bargaining on the American model which the 
reformist half of the I.R.A. seemed to want to create. 


Trade union recognition 

Collective bargaining presupposes the recognition of trade unions by 
employers for the purpose of bargaining. The three editions of Labour 
and the Law paint three very different pictures of the law on trade union 
recognition. In 1972 the sole bargaining agent procedure of the I.R.A. 
gave the law a new role in an area from which it had previously been 
absent. By 1977 these little used provisions had been replaced by the more 
voluntarist-orientated procedure for reference of recognition issues to the 
Advisory Conciliation and Arbitration Service, ACAS, in the Employment 
Protection Act 1975 (E.P.A.). In 1983, Davies and Freedland had to 
substitute an appraisal of the experience of this procedure after its repeal 
in 1980, for the law has now returned to its pre-1971 state and provides 
virtually no means of persuading any employer towards union recognition. 
They heavily understate the position of the present government in 
commenting that it would not be surprising if the traditional public policy 
of encouraging the spread of collective bargaining were given a low 
priority by a -government committed to a more market-orientated 
analysis of economic problems (p.106). Collective bargaining is basically 
incompatible with this analysis. For this reason a government desirous of 
re-establishing the state’s clear commitment to the traditional policy, may 
well consider it necessary to use the law. 

The main difficulty with legal support for recognition is how to avoid 
the pitfalls of the E.P.A. experience and yet stop short of American-style 
regulation hedged around on all sides by the law.!5 Such a system now 
seems to have few advocates in Britain and, as the experience of the 
I.R.A. showed, would not work in the face of widespread management 
and union distrust or opposition. In his “agenda” for the debate on labour 
Se 


15 For a critique of American experience see Hart, “Union Recognition in America— 
the Legislative Snare” (1978) 7 I.L.J. 201. 
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law reform, McCarthy regards the case for a further attempt to promote 
collective freedom by the development of legally based representation and 
bargaining rights as compelling: the climate for organised labour to 
overcome the recalcitrant employer has worsened, a new cult of macho- 
management has emerged and changes in the composition of the labour 
force have increased the areas where trade union organisation is difficult. 
His tentative solution based on a combination of individual representational 
rights and thresholds of support levels which would guarantee degrees of 
recognition backed by the sanction of an exemplary arbitration award, is 
of considerable interest.!® Like any body of proposals it inevitably contains 
a key role for a third party, the role which indeed ACAS still fulfils in 
conciliating in recognition disputes. If any procedure is to be successful, 
whether or not it involves legal sanctions, it is the perceived authority of 
this body which is crucial. Much debate on the role of the law in this area 
has concentrated on the need for effective sanctions to reinforce whatever 
procedure is adopted. It is, however, strongly arguable, that the success of 
a recognition procedure turns not on its sanctions. As long as employers 
are the bearers of power, legal sanctions cannot coerce them into 
recognising trade unions against what they consider to be their best 
interests. Only a third party seen to embody the authority of the state, 
employers and unions overall could do that.” If such authority cannot be 
established, the’ chances of a legal procedure having anything more than 
marginal achievements to its credit are minimal. A further cautionary 
factor is that given inter-union conflict which recognition may involve, and. 
external procedures can exacerbate, trade union support for a new legal 
procedure is by no means assured. 

Notwithstanding the risks of failure, a new attempt to establish a legally 
backed recognition procedure may be essential since recognition is now a 
key issue in this area of the law. Even the mid-1980s state of the law 
reflects this fact since the pattern of English law built up over the last 
decade has been to support recognition through rights for recognised 
unions and most of the pillars of this edifice.are as yet still standing: rights 
to disclosure of information for collective bargaining, and to information 
and consultation on redundancies, transfers of undertakings, safety and 
pensions.!8 Moreover, there are pressures from the EEC for further 
extensions in this direction.’ 


The primacy of collectively bargained standards : 
The. state’s commitment to collective bargaining is also evidenced by 
mechanisms for what Kahn-Freund called promoting agreement and 


observance of agreements. In the mid-1980s these are confined for the 





16 Freedom at Work: Towards the Reform of Tory Employment Laws, Fabian Tract 
No. 508, Fabian Society, November 1985, pp.29-31. Contrast the studiedly uncommitted 
approach of the TUC in its Consultative Document on Industrial Relations Legislation, 
January 1986, paras. 6-9 to 6-17. 

17 See James and Simpson “Grunwick v. A.C.A.S.” (1978) 41 M.L.R. 573, 577-581. 

18 E.P.A., ss.17-21; E.P.A., ss.99-107; Transfer of Undertakings (Protection of 
Employment) Regulations 1981 (S.I. 1981 No. 1794), regs. 10 and 11; Health and Safety 
at Work Act 1974, s.2(4), (6) and Safety Committees and Safety Representatives 
Regulations 1977 (S.I. 1977 No. 500); and Social Security Pensions Act 1975, ss.31(5) 
and 56A respectively. 

19 For a comprehensive account of the draft “Vredeling” directive see Docksey 
“Information and the Consultation of Employees: The United Kingdom and the Vredeling 
Directive” (1986) 49 M.L.R. 281. 
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most part to the provision of machinery for conciliation, voluntary 
arbitration and allied services through ACAS. The demise of the procedure 
in Schedule 11 to the E.P.A., the Fair Wages Resolution and statutory 
fair wages, combined with the emasculation of wages councils by the 
Wages Act 1986, which further restricts whatever potential they had for 
acting as a nursery for collective bargaining, is of greater significance than 
might be apparent to the narrow legal mind. It is easy for the lawyer to 
overlook these provisions since they did not operate through the traditional 
and familiar enforcement procedure of courts and tribunals. In consequence 
the importance of such legal supports for the collective bargaining process 
tends to be underestimated. Reinforcement and reintroduction of supportive 
measures of this kind could be used to provide what would be the 
strongest demonstration of state support for joint regulation.” f 

The advantage of concentrating legal measures at this auxiliary level is 
that it is arguably the way of providing legal support for collective 
bargaining that is most likely to work. It can command wide respect while 
minimising, though not eliminating, the risk of judicial interference 
frustrating its objectives.21 This would of course entail the clear cut 
reversal of the policies of free market economics, reification of the 
individual and promotion of the primacy of individual “agreement” 
between employer and worker over the malign influences of collectivism. 
It could also involve an integration of the goal of support for joint 
regulation with individual employment protection since some measures 
may well operate at two levels. Whether these goals are compatible is a 
more difficult issue. 


The Individual Labour Relationship and the Law 


One of the three “currents of legislative opinion” discerned by Kahn- 
Freund in his review of the development of labour law in Britain over the 
period from the First World War to the late 1950s was “the continued and 
permanent influence of individualism: the insistence on the contract of 
employment—however formal—as the legal basis of the labour-management 
relation and in peacetime a firm rejection of anything that even remotely 
resembles compulsory labour.”” In his brief note to this lecture when it 
was reprinted 20 years later he referred to the transformed role of the law 
being most visible in its impact on the individual employer-employee 
relationship.” Kahn-Freund consistently approved of the progressive 
extension in the 1960s and 1970s of what is now generally described as 
employment protection legislation, which he described in his last work as 
“a fundamental change, a change in the nature of the sources of law 
governing labour relations.” Throughout his work over this period there 
is scarcely a caveat about the desirability of the dramatic advance of 
regulatory labour law in the interests of employment protection. 

Although it was not all uncritically accepted either in Parliament or on 
both sides of industry, the absence of strong opposition to this development 
as it occurred is a fact of some interest to an assessment of its value. It is 
notable that the revolution in labour law in the 1980s has, as yet, made 





20 Cf. McCarthy’s proposals, op. cit. note 16, p.31. 

?! The risk can never be eliminated. It depends on the judicial response to applications 
for judicial review. 

2 Kahn-Freund 1959, op. cit. note 1, p.225. 

3 Kahn-Freund, Selected Writings (1978), p.40. 

% Labour Relations: Heritage and Adjustment, op. cit. note 12, p.72. 
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only small inroads in this area, those being mainly in response to what 
were perceived to be the needs of small employers.» One reason for this 
is that employment protection is not a clear-cut issue for a government 
committed to deregulation. At first sight deregulation would seem to 
demand the progressive reduction of employment . protection and the 
changes in the law on unfair dismissal in 1979, 1980 and 1985 and 
maternity rights in 1980 are consistent with this as is the repeal of the 
older protective legislation on pay and hours in 1986.”° But there are two 
factors which militate against a transformation of employment protection 
as radical as that which has already occurred in collective labour law. 

The first of these is the existence of a separate government policy of 
“rolling back the frontiers of the state.” As the 1980 Green Paper on sick 
pay put it “the State should wherever possible disengage itself from 
activities which firms and individuals can perform perfectly well for 
themselves.”2” The’ introduction of statutory sick pay (SSP) demonstrates 
the conflict between this policy, which dictates the withdrawal of the social 
security sickness benefit from workers absent from work due to sickness or 
injury in favour of an obligation on employers to provide income for their 
workers in these circumstances, and removing burdens from business, 
which would seem to require exactly the opposite. The compromise 
reached in 1982—that the employer should pay workers off sick but can 
recover the amount of SSP from the state—has predictably produced the 
worst of both worlds. Thus in 1985 the government was forced to suggest 
the option of a right to contracting out of the obligation to pay SSP where 
provision is made for contractual sick pay of at least the same amount.” It 
would appear that whatever the burdens of such obligations, current 
policies are not so extreme as to dictate that employers should be free not 
to undertake them. If they were, then the state could not but accept some 
responsibility towards, workers who had no one else to turn to. ` 

In any event, the evidence concerning the impact of employment 
protection laws suggests that they do not for the most part provide the 
protection ostensibly intended. On the contrary they may serve to reinforce 
the rights and interests of management. The point can be made by 
reference to most of the rights which are now in the Employment 
Protection (Consolidation) Act 1978 (E.P.C.A.). Written statements issued 
under section 1 of the E.P.C.A. containing particulars of terms of the 
individual’s contract of employment can be used to impose obligations in 
respect of flexibility and mobility which may severely restrict the employee’s 
rights in respect of redundancy or unfair dismissal. Even the policy behind 
the provision identified by Kahn-Freund—to give a higher degree of 
visibility to the individual contract, make the employee more contract 


25 This perception was not borne out by the results of investigative surveys. See Daniel 
and Stilgoe The Impact. of Employment Protection Laws, Policy Studies Institute, 1978 
and Clifton and Tatton-Brown Impact of Employment Protection on Small Firms, 
Department of Employment Research Paper No. 6, 1979. 

Unfair Dismissal (Variation of Qualifying Period) Order 1979 (S.I. 1979 No. 959), 
Employment Act 1980, ss.6, 8 and 9, Unfair Dismissal (Variation of Qualifying Period) 
Order 1985 (S.I. 1985 No. 782); Employment Act 1980, ss.11-13; Wages Act 1986, Part I 
and Sex Discrimination Act 1986 ss.7 and 8 respectively. 

27 Income During Sickness: An Initial Strategy, Cmnd. 7864 (1980), para. 5. 

28 “Reductions of Burdens on Business—Statutory Sick Pay Aspects,” Department of 
Health and Social Security, July 1985, paras. 4-11. On the early experience of statutory 
sick pay see Tenth Report of the House of Commons Public Accounts Committee, 
Statutory Sick Pay, HMSO, March 1985 and “SSP—The Failure of privatisation in Social 
Security” Disability Alliance, April 1986. 
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conscious and thereby give him or her a stronger feeling of belonging to 
the enterprise, an enhanced sense of status?”—emphasises a community of 
interest between employer and worker which would seem to be at least as 
much if not more to the advantage of the employer as to the worker. It is 
no longer seriously suggested that the other aspect of employment 
protection enacted in the mid-1960s, the right to redundancy pay, has 
done much to promote job security, one among several mutually 
inconsistent policies stated to be behind it.® The compensation which 
statutory redundancy pay provides for workers who lose their jobs through 
no fault of their own has never been adequate either to meet the 
consequential losses or to provide any significant contribution to 
encouraging the occupational and geographical mobility then considered to 
be desirable if not vital in reshaping the labour force.3! 

It is, however, the law of unfair dismissal which both enjoys the highest 
profile as a restraint on management and protection for workers, and 
demonstrates most clearly the limitations of employment protection. The 
case for regulation of the managerial prerogative of dismissal is 
straightforward. “People build much of their lives around their jobs. Their 
incomes and prospects for the future are inevitably founded in the 
expectation that their jobs will continue. For workers in many situations, 
dismissal is a disaster.” (Donovan, para.526). The case for legal regulation 
was the inadequacy of voluntary regulation. The effects of legal regulation 
are various and complex, but there is scant evidence that they include 
enhanced job security for many workers. Being firmly rooted in the 
common law—the protection only benefits workers who are “employees” 
with “contracts of employment” who have been “dismissed”—it is not 
surprising that common law thinking has pervaded all aspects of the 
jurisdiction.” When the acknowledged inadequacies of the common law as 
a regulator of labour relations are borne in mind, it is easy to appreciate 
the retrogressive impact this has had on the development of the law. It is 
one, though only one, of the factors explaining the low incidence of re- 
employment which follows complaints of unfair dismissal. In the 
overwhelming majority of cases, this remedy is simply unavailable. At 
best, therefore, the law rarely does more than attach a price to the 
traditional right to fire even in the most arbitrary fashion. The law has in 
fact reinforced this basic managerial prerogative in a more positive way. 
The need to prove a substantial reason for a dismissal has been interpreted 
in such a way as to add the law’s approval to dismissals of workers who 
refuse to go along with business reorganisations in the interests of 
increased efficiency, even where the procedure adopted falls short of the 
standards of good practice endorsed by the state and reflected in the 
relevant code of practice.’ In general, what is considered to be the main 
advance in industrial relations practice achieved by the law—the need to 
conform to fair disciplinary and dismissal procedures, has been undermined 
USERS Fe RCE RS RR OPN ESV OA EONS SRS 


> Labour Law: Old Traditions and New Developments (1968), p.35. 

% See ibid. pp.37-40 and the Minister of Labour, Ray Gunter’s, House of Commons 
Second Reading speech on the Redundancy Payments Bill, H.C. Deb., Vol. 711, cols. 33 
et seq. (April 26, 1965). 

%1 See Fryer, “The Myths of the Redundancy Payments Act” (1973) 2 I.L.J. 1. 

%? See Kerr “Contract doesn’t live here any more” (1984) 47 M.L.R. 30. 

3 See Dickens et al. Dismissed (1985), Chap. 5. 

* The leading case is Hollister v. N.F.U. [1979] LC.R. 542, C.A. See generally 
Bowers and Clarke, “Unfair Dismissal and Managerial Prerogative: A Study of ‘Other 
Substantial Reason’” (1981) 10 I.L.J. 34. . ; 
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by the Court of Appeal’s relegation of the status of procedural fairness to 
that of but one relevant factor to which tribunals are entitled to give little 
weight. 

The rest of the employment protection package, enacted in 1975, was 
less dramatic in intent and -has been less spectacular in impact. The 
ambitious aim behind the creation of a universal right to guarantee pay for 
workers laid off because of the unavailability of work—intended to become 
ultimately a right to basic pay—has not been achieved. The statutory right 
is minimal and has to be seen against the background of extensive 
collective bargaining on this issue in areas where it frequently arises. But 
experience from the late 1970s to the early 1980s of the first wave of what 
Freedland aptly describes as “leaflet law” demonstrated that in the 
prevailing economic climate, this is a cost which could not be transférred 
from the state to employers.*° No such transfer was attempted in respect 
of maternity pay (though it was envisaged in the original Bill). Since the 
cost falls entirely on the state the impositions on employers made by 
maternity pay—as distinct from the right to return to work after a period 
of maternity leave—are purely administrative. 

While these considerations suggest that employment protection is 
unlikely to suffer a dramatic decline under the present regime of 
government policies, they should also caution advocacy of extended 
employment as a positive development of the role of the law in labour 
relations. Hepple has‘ suggested that “matters which were once entirely 
within the sphere of management prerogatives or to some extent shaped 
by collective bargaining are now directly regulated by a host of legal rights 
and duties” and that “labour relations, particularly in connection with 
termination of employment are increasingly dominated by the language 
and philosophy of individual legal rights.”°” From the lawyer’s perspective 
this may be correct but does it necessarily. follow that labour relations on 
the ground have been as radically transformed as this would suggest? Not 
only is it important not to overestimate the impact the law has made, its 
potential must be gauged against the prevailing conditions. 

Kahn-Freund linked the transformation of individual labour law in the 
1960s and 1970s and the growth of its importance as a source of rules for 
regulating the individual labour relationship to three factors: changes in 
the labour market, with the advent of full employment; changes in the 
labour force, with the increase in the proportion of white-collar workers; 
and the growth in the political power of trade unions.** In the 1980s there 
have been fresh developments in new directions affecting each of: these 
factors. The labour market has moved away from full employment towards 
a high level of unemployment and a sharp division between a “primary” 


35 For the case law see Retarded Children’s Aid Society v. Day [1978] I.C.R. 437; 
Taylor v. Alidair [1978] I.C.R. 445; Hollister v. N.F.U. [1979] I.C.R. 542; Bailey v. B.P. 
Oil [1980] I.C.R. 642 and Wass Ltd. v. Binns [1982] I.C.R. 486. For academic debate see 
Elias, “Fairness in Unfair Dismissal: Trends and Tensions” (1981) 10 1.L.J. 201 and 
Collins, “Capitalist Discipline and Corporatist Law” (1982) 11 I.L.J. 78 and 170. 

36 See Freedland “Leaflet Law—the Temporary Short Time Working Compensation 
Scheme” (1980) 9 I.L.J. 254 and generally Davies and Freedland, Labour Law: Text and 
Materials, pp.357-362. 

«A Right to Work?” (1981) 10 L L.J. 65, 65-66. 

38 Op. cit. note 29, pp.9-15, and op. cit. note 12, pp.71-73. In Labour and the Law, 
he made the tentative—and debateable—generalisation that regulatory legislation is apt 
to prevail over collective bargaining where and when the political pressure power of the 
workers exceeds their industrial power and, with great caution, this proposition can be 
reversed (p.52). 
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sector of relatively secure jobs and a “secondary” sector where workers 
have little job security.” While the white-collar sector within the labour 
force continues to grow, so also do “marginal” work groups (see below), 
and whatever the political power of trade unions in the late 1970s, it has 
now declined dramatically. Is this a suitable environment for the future 
development of labour law based on regulatory individual rights? 


The contract of employment 

Although the inadequacies of the common law as a source of regulation 
of labour relations through the contract of employment which are set out 
in Labour and the Law (pp.29-37) have not been seriously contested, it is 
a paradox that the employment protection legislation designed to supersede 
the shortcomings of the common law should in fact have been the source 
of the enhanced importance of the contract of employment today. This has 
occurred first because the statutory rights are rooted in the individual 
contract, whether they take the form of amending contractual terms or, as 
is more common, the creation of a separate body of rights and obligations 
running parallel to any relevant contractual provisions. Perhaps more 
fundamental is the extent to which the traditions of common law thinking 
have influenced and moulded the shape of much of the new statutory 
regime. As long as this remains, the potential for creating effective change 
in labour relations through employment protection legislation remains 
limited if not illusory. 

The most substantial of the six contributions to Building on Kahn- 
Freund is Clark and Wedderburn’s concluding chapter on “Modern Labour 
Law: Problems, Functions and Policies.” Among the valuable insights it 
provides is the identification of a deeply rooted crisis in the contract of 
employment which is still a “fundamental concept” of labour law (pp.145- 
155). It is. now a commonplace among labour lawyers that the state of the 
law on the vexed question of “who is an employee?” is such that prediction 
of the outcome of contested cases, in whatever forum, is impossible. 
Lawyers frequently point to the inadequacy of the “control test,” which 
still dominates the law, to categorise working relationships in the modern 
economy. But as Clark and Wedderburn point out the notion of control is 
and always has been, central to the concept of the contract of employment. 
It was the means by which the judges reconciled the demands of laissez- 
faire economics with the central tradition of the pre-industrial law of 
master and servant. The courts have been determined to uphold the 
essential character of subordinated service in the contract of employment” 
but they have been unable to hold the line in the face of recent social 
developments, with the result that, it is argued “the juridical concepts 
approach anarchy” (p.153). 

The consequences of this crisis are arguably an aid to the state policy of 
deregulation. The inability of the law to accommodate the ever-widening 
pattern of working relationships increases the scope for arrangements 
which fall outside the ambit of employment protection because they are 
not contracts of employment. Whether they are agreements made for the 
services of those who can properly be described as “in business on their 
own account” or other arrangements for the exchange of labour in return 
for pay, if they fall outside the uncertain boundaries of the contract of 


3 For a valuable critique of this development from a trade union viewpoint see 
“Flexibility and Jobs—Myths and Realities,” European Unions Research Institute, 1985. 
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employment they free the “employer” from the undesirable constraints on 
profitable and advantageous enterprise which employment protection 
allegedly imposes. What is more the power relationship in most of the 
growing marginal working relationships, which the deregulation policy 
would want to preserve, remains unaltered. 

One natural response to these developments has been to advocate 
replacement of the contract of employment by a statutory code of 
employment rights. Hepple has recently provided a model for this sort of 
radical restructuring of British labour law.“ He advocates a Labour Code 
which, as far as individual employment rights are concerned, would apply 
to all workers in an “employment relationship.” This relationship would, 
however, still be contractual being based on an agreement to work in 
return for pay. Moreover since the aim would be to protect only dependent 
labour, the problem of excluding genuinely independent workers in 
business on their own account would remain. But there would at least be a 
presumption that a worker was covered by the code, with the burden of 
proof of the contrary on the party alleging it. To some extent, therefore, 
this aspect of Hepple’s proposals would appear to merely rearrange 
familiar problems in a different form.“ 

The second edition of Davies and Freedland’s Labour Law: Text and 
Materials provides a different perspective on recent developments. Since 
the first edition was published in 1979 this book has become established as 
the most thought-provoking of the academic works on labour law which 
are intended primarily for use by students. The most innovative part of 
the second edition is the first chapter on constituting the employment 
relationship which develops the theme of the authors’ editorial introduction 
to the third edition of Labour and the Law in advocating expanded 
horizons for labour law. They argue that the lawyer needs to be aware of 
the full range of government activity which has an impact on the labour 
market and that the effect of the law can only be properly understood and 
evaluated against the background of the current segmented labour market. 

Their outline of legal controls over the size of the labour market 
includes an important section on job creation and training, a major area of 
state activity and innovation over the last 20 years. This is fundamental to 
labour law because of the different legal regimes that govern work under 
the arrangements which government initiatives may, and currently do, 
promote. Such initiatives are an important factor in determining the form 
in which the individual labour relationship is constituted. In a persuasive 
section they set out three counter-propositions to the traditional view that 
this issue is a matter of choice between working under a contract of 
employment or self-employment and that the choice is made by lawyers or 
administrators. Their propositions are: first, the choice is between multiple 
intersecting possibilities—casual, temporary, part-time, agency supplied, 
etc.; secondly, the choice is made primarily by the parties themselves and 
is of a social and economic rather than a legal character; and thirdly, that 
the role of the law extends to encouraging or discouraging particular forms 


# “Do we need a contract of employment?” Public lecture at Kings College, London, 
November 28, 1985, and ‘Restructuring Employment Rights’ (1986) 15 I.L.J. 69. For an 
earlier rejection of contract as an appropriate form for the individual labour relationship 
see Rideout “The Contract of Employment” (1966) C.L.P. 111. 

41 This brief reference does not do justice to Hepple’s proposals as a whole which 
merit close consideration. Of particular interest is his suggested method of integrating 
standards in the Labour Code with collectively bargained rights. 
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of relationship and allocating a legal regime to each one. Their account of 
the extent of legal controls over selection for employment shows that it is 
relatively limited—there is little outside the Sex Discrimination Act 1975 
and Race Relations Act 1976—and where it exists, relatively ineffective. It 
thus emerges that the 1980s is a time when there are few legal constraints 
on the growth of a greater variety of employment relationships which the 
existence of segmented labour markets encourages. Government initiatives 
on job creation and training show a desire to add to this variety new forms 
of working relationship where the impact of the established body of 
individual employment law is minimised. 

Those who advocate increased and improved statutory employment 
protection must take account of this background. If they do not, many 
proposals could be a gross irrelevance since they would largely by-pass 
those sections of the labour force for whom legal protection might be most 
important. 


The industrial tribunal system 

An equally fundamental issue which confronts advocates of employment 
protection as the central thrust of future developments is the method by 
which these rights are enforced. Employment protection has developed as 
a system of legal rights administered through traditional adversarial legal 
proceedings before specialist courts—the industrial tribunals. Surprisingly 
little critical attention has been focused on this procedure. Indeed the 
establishment of a form of specialist “labour courts” has always been part 
of the reform strategy for British labour relations. Clark and Wedderburn 
describe this development as an attempt to institutionalise areas of conflict 
by judicialising what would otherwise, in the absence of third party 
intervention, lead to an extension of combat on the economic and 
industrial front. In their view, “the influential position of industrial 
tribunals in ‘individual’ employment law today represents a massive victory 
for civil service policy.” (Building on Kahn-Freund, p.178, generally 
pp.173-184). This echoes Kahn-Freund’s conclusion in his 1931 appraisal 
of “The Social Ideal of the Reich Labour Court” that perhaps the key to 
that court’s approach could be found “in the tendency of all civil service 
bureaucracies to de-politicise and de-revolutionise the collective social 
forces, [t]o see conflict as something abnormal, as a disturbance of the 
regulated flow of social events.”*? These civil service goals may indeed 
seem to have been achieved in so far as the existence of the industrial 
tribunal system, as distinct from its reform, has come to be generally 
accepted.* 

Although they argue that so far collective issues have been generally 
successfully excluded from tribunals’ jurisdiction, Clark and Wedderburn 
conclude that because of trade unions’ acceptance of the tribunal system, 
the early 1980s may in retrospect be seen as a watershed after which it 
became impossible for the unions to disengage from a judicial system 


® See op. cit. note 2, Chap. 3, 152. Although it concerns only the labour law of 
Weimar Germany, this article is recommended reading for anyone seeking to make an 
informed critique of the operation of a body of individual employment rights in an 
industrialised economy. : 

#8 See the recent complacent assumption to this effect by a past president of the 
Employment Appeal Tribunal, Sir John Waite in “Lawyers and Laymen as Judges in 
Industry” (1986) 15 I.L.J. 32, 39. Cf. Dickens et al. op. cit. note 33, Chap. 9, where the 
case for arbitration as an alternative system is argued. 


si 


Nov. 1986] REVIEWS 809 


which had come to administer laws they considered to be unjust (p.183). 
An extension of employment protection rights could, from a slightly 
different perspective, reinforce the argument underlying this conclusion: 
that the industrial tribunal system undermines workers’ collective power. 
What has happened is that trade unions, the collective representatives of 
workers’ interests, have become incorporated in a system which 
institutionalises conflicts into individual, justiciable disputes. Over 20 years’ 
experience has shown that industrial tribunals have not worked in such a 
way as to demonstrate the superiority of the “method of legal enactment” 
(as the Webbs called it) over collective bargaining reinforced by the ability 
to make an effective threat of industrial action, as a means of furthering 
workers’ rights. There is no reason to suppose that amendments of and 
additions to the substantive body of law which tribunals administer, even 
if confined as far as possible to individual rights, would alter this situation. 
If a body of new, radical far-reaching employment protection rights is 
envisaged, then the failure of the tribunals to mould the anti-discrimination 
legislation so as to provide an effective means of combating discrimination 
in employment,“ is indicative of the likely result if these rights are 
administered through the industrial tribunal system. Whether or not, as 
Clark and Wedderburn imply, trade unions have become unable to resist 
unacceptable restraints imposed through collective labour law, enhanced 
individual employment protection rights could lead to their losing the 
ability to pursue workers’ interests through collective action in return for a 
body of ineffectual individual legal rights. 


Industrial Conflict and the Law 


Without doubt it is the changes in the law relating to incustrial action 
made in the 1980s which have received the greatest attention and this is 
justified since they are far reaching both in intention and actual effect. In 
attempting an evaluation of these changes and the resulting state of the 
law, it is again useful to turn to Kahn-Freund for a reminder of some of 
the basic issues involved. Davies and Freedland introduce their materials 
on this area of the law with a section on the right to strike which identifies 
various different views on the justification for providing some form of 
legal right or freedom to strike (pp.693-703). In the Labour and the Law, 
Kahn-Freund relied on what is perhaps the most generally acknowledged 
justification from an industrial relations standpoint: “There can be no 
equilibrium in industrial relations without a freedom to strike. In protecting 
that freedom the law protects the legitimate expectation of the workers 
that they can make use of their collective power; it corresponds to the 
protection of the legitimate expectation of management that it can use the 
right of property for the same purpose on its side” (p.292). It is how that 
freedom is provided and the limits which the law puts on it that form the 
subject of debate.* In his Heritage lectures, Kahn-Freund expressed deep 
reservations about the use of industrial action in circumstances such that, 





“ On one view this was an impossible task. See Chiplin and Sloane, Tackling 

` Discrimination at the Workplace (1982), pp.130-132 quoted in the discussion of this point 

by Davies and Freedland, Labour Law: Text and Materials, pp.73-74, generally pp.63- 
74. 


4 The issue goes beyond the frontiers of labour law. The right to strike may be viewed 
as a basic individual human right rather than a collective right, a difference in perspective 
which could lead to very different conclusions as to the form the law should take. See 
Labour and the Law, pp.308-309. 


810 THE MODERN LAW REVIEW [Vol. 49 


in his view, it was directed at consumers rather than employers (op. cit. 
note 12, pp.73-79). The increasing centralisation in the supply of not only 
services but some goods also meant that “the employer is in such a 
situation no more than the agent of the consumer” (ibid. p.76). 
Nevertheless, he remained firmly of the view that to the solution of the 
dilemma of the need for the freedom to strike and at the same time 
considerable restraint in its exercise “the law can make no contribution” 
(ibid. p.79), a point emphasised by both Clegg and Wedderburn in 
Building on Kahn-Freund (pp.27 and 65 respectively). 

The 1980s, however, have seen changes in the law justified in part by 
reference to the alleged abuse of power by trade unions through the 
illegitimate use of industrial action directed at “innocent third parties,” 
including consumers. As is now more widely appreciated than hitherto, 
British law on industrial action takes the form of immunities from common 
law liabilities. A combination of the rules of legal procedure and the 
common law as developed by the judges—as actively in the last twenty 
years as in the late nineteenth century—would leave virtually all industrial 
action open to legal restraint through labour injunctions against the 
organisers, that is primarily unions and union officials. The objective of 
the Trade Disputes Acts and the Trade Union and Labour Relations Acts 
(T.U.L.R.A.) was to remove this unlawfulness from industrial action 
taken in pursuit of industrial relations goals. This was to be achieved 
principally through the “golden formula”; action taken “in contemplation 
or furtherance of a trade dispute” was given immunity from being 
subjected to restraint under the common law. The extent to which this 
objective was achieved in fact depended as much on judicial acquiescence 
as on the detailed wording of the trade dispute definition; legal procedure 
provided ample scope for unsympathetic judges to evade the legislative 
intention by granting interlocutory injunctions and reserving the question 
whether the golden formula provided immunity to the full trial of the 
action, which in practice rarely if ever occurred. 

A major strand of the 1980s reforms has been to amend the legislation 
so as to increase the scope for the exercise of judicial discretion. In labour 
disputes, the precedents demonstrated that this would almost invariably be 
exercised in favour of the rights of plaintiffs—employers or others— 
against defendants pursuing labour interests. At the forefront of changes 
made with this objective are the 1982 amendments to the trade dispute 
definition, the importance of which can hardly be overemphasised. They 
indicate a policy of narrowing the legitimacy of industrial action to action 
precisely aimed at the employer of the workers who are called on to take 
part and which can be shown to be at least mainly related to one of the 
industrial relations issues listed in the trade dispute definition. The 
obstacles in the way of bringing industrial action within these limits and 
the scope for exercise of judicial discretion are well illustrated by the 
Mercury case, a classic illustration of the potential impact of a labour 
injunction in a major dispute.“ 

The general thrust of the 1980s changes as a whole is to exclude from 
the immunities large areas of industrial action which are undoubtedly 
about industrial relations issues: action involving any either non-peaceful 
or secondary picketing (s.16 of the Employment Act 1980); secondary 


46 Mercury Communications Ltd. v. Scott-Garner [1984] I.C.R. 74, C.A. See Ewing 
and Rees, (1984) 13 I.L.J. 60. 
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action which cannot negotiate one of the tortuous gateways in section 17 
of the 1980 Act; action to defend union-only or recognition-only practices 
(s.14 of the Employment Act 1982) and any official union action taken 
without the support of a ballot (s.10 of the Trade Union Act 1984). The 
effect as Daviés and Freedland observe, is the polar opposite of the social 
contract policy which recognised the right of trade unions to act on a very 
broad front through discussions with government on economic and social 
policy (Text and Materials, p.811). One aspect of the changes of particular 
importance is the removal of immunity from action taken in furtherance of 
disputes outside the United Kingdom, unless those claiming immunity are 
likely tobe affected by the outcome of the dispute. This change virtually 
removes one of the small steps the law can take to promote the 
international co-ordination of the power of labour to combat the 
international power of capital. In Kahn-Freund’s words “In a world in 
which the scope and force of law is circumscribed by national boundaries 
which bear no relation to the international scope of economic activities 
... If the entire corpus of labour law is designed to promote an 
equilibrium of power between management and organised labour, then it 
completely misses its function in the international sphere” (Labour and the 
Law, pp.319-320). 

Clark and Wedderburn see the result of these changes as another crisis 
in one of the fundamental concepts of British labour law (Building on 
Kahn-Freund, pp.155-156). But it was perhaps inevitable that this would 
occur. Even in 1954, Kahn-Freund recognised the shaky foundations of 
the trade dispute definition as the boundary of the legitimacy of industrial 
action, since it rested on the view that the industrial can be clearly 
distinguished from the political.“ The impossibility of making such a clear 
cut distinction had become apparent before the 1980s and the viability of 
drawing the line in this way would inevitably have been -called into 
question even if the definition had remained unchanged. The 1982 changes 
have, however forced the issue. 


Strike ballots 

Defining the boundaries of the legality of industrial action has been 
made more complex by the impact of the Trade Union Act 1984. Sections 
10 and 11 of that Act make the immunity for official trade union action - 
which remains after the 1980 and 1982 legislation conditional on observance 
of tightly drawn balloting requirements. At first sight these provisions 
seem to represent a surprising reversal of the widely accepted policy that if 
there is to be, any differentiation between official and unofficial action, 
legal restraints should be more extensive against action taken without 
official union sanction.** Under the 1984 Act unofficial action may have 
immunity even though no ballot of those taking part has been held. 
Rather than demonstrating a desire to encourage unofficial action, these 
provisions may be seen as one strand of a policy running through all the 
1980s changes which seeks to drive wedges between union officials and 
union members. They were introduced as part of a package of balloting 
rights for union members ostensibly intended to extend democracy within 
trade unions in the belief that this would demonstrate that union leaders 


47 In Flanders and Clegg op. cit. note 1, p.127. 
8 See e.g. the Donovan proposal referred to in note 4. 
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had hitherto tended to pursue policies out of line with the wishes of the 
majority of members. 

Whatever the merits and demerits of this general approach, there is no 
doubt that in the short period of time that they have been in force, 
sections 10 and 11 of the 1984 Act have made a very real impact on union 
practices concerning industrial action. Since they are, in broad terms, very 
readily understood, a significant number of employers have shown a 
readiness to seek labour injunctions against action which has not been 
ballot-approved. Partly in response to this, ballots have been much more 
widely used by unions before calling on their members to strike or take 
other industrial action.“ It should however be emphasised that these 
ballots have not necessarily complied with the requirements of the 1984 
Act; a ballot showing clear membership support may be a significant 
tactical weapon in a dispute even if it does not meet the 1984 Act’s 
conditions for preserving legal immunity. A further important point is that 
by no means all or even a majority of union-backed action is now ballot- 
approved in some way. Unions have other means of gauging the level of 
likely membership support for industrial action® (which are arguably 
equally democratic) and it is this support rather than formal balloting 
which provides the real determinant of the likely value of industrial action 
as a means of prosecuting the union’s case in a dispute. While ballot 
approval even in precise accordance with the 1984 Act is no guarantee of 
legality—since the shoals of the 1980 and 1982 Acts still have to be 
negotiated—it may confer a de facto legitimacy on otherwise unlawful 
action. It is perhaps for this reason that an apparent consensus appears to 
be developing around the need for some sort of legal provision relating to 
strike ballots, though not necessarily in the form of the 1984 Act 
provisions. 

It would be unfortunate if this consensus overlooks the distinction 
between the desirability of providing a mechanism whereby members can 
ensure that officials seek their views before providing union sanction for 
calling on them to take action, and the separate issue of determining the 
boundaries of the legality of industrial action. It does not necessarily 
follow that these two issues should be linked. As Kahn-Freund said, it was 
fundamental to the pre-1984 law that the legality of a strike did not 
depend on whether or not it was authorised by a union (Labour and the 
Law, p.294). Abandoning this principle, as the 1984 Act has done in a 
rather odd way, may introduce undesirable rigidities into industrial 
disputes, where maximum flexibility may be crucial in facilitating resolution. 
For example if strike ballots became firmly entrenched in the law, it is 
difficult to find any logical reason for denying the right to be balloted on 
whether to accept the terms on which union officials propose -to resolve a 
dispute. It would also involve a fundamental change in state policy towards 
the legality of industrial action. If it was linked to an attempt to provide 
workers with a freedom to take part in industrial action without breaking 
their contracts of employment, an aspect of the common law so far almost 
totally ignored by the legislature,>! it could transform the whole basis of 


In 1985 there were 94 strike ballots involving 37 trade unions known to ACAS, of 
which 68 were in favour of industrial action, 25 against and one tied, Annual Report for 
1985, p.15. 

5 See Undy and Martin, Ballots and Trade Union Democracy (1984), Chap. 3. 

51 Except for the much criticised s.147 of the I.R.A., on which see the debate between 
Foster and O’Higgins, (1973) 2 I.L.J. 28 and 152 respectively. 
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the legal freedom to take industrial action into immunity from legal 
restraint (however provided) conditional on union adherence to certain 
procedures. The potentially far-reaching consequences of enthusiasm for 
strike ballots need to be clearly thought out and understood before they 
are permanently integrated into the law concerned with identifying the 
boundary between lawful and unlawful industrial action. 


Legal procedure 

The general endorsement of strike ballots has developed as part of an 
apparent consensus that the 1980s transformation of the law, through its 
distortions of the structure of the immunities, has rendered that structure 
unacceptable as a basis for any future liberal reformulation of the law. It 
is widely accepted that a return to the policy of 1974-76, to restore the 
abstentionist framework of the Trade Disputes Acts in an even “stronger 
and clearer”® form than before, will not-be possible for both technical and 
policy reasons. The alternative of radical reformation of this (and maybe 
other) branches of labour law in the form of positive rights has naturally 
received consideration, in particular since the 1981 Green Paper expressly 
opened the issues for debate.* Positive rights have been advocated both 
as a more satisfactory form for the law as a matter of principle“ and also 
as a vehicle for reforms of the law to undo at least part of the 1980s 
developments. Thus for example McCarthy has argued that “for the first 
time in British history a right to withdraw labour collectively must be 
clearly established.”°> Of course as Clark and Wedderburn note (Building 
on Kahn-Freund, p.157), and in a fuller critique of the proposal 
Wedderburn has explained in more detail,°° changing the form of the law 
cannot overcome or avoid the central issue: where is the line to be drawn 
between lawful and unlawful action? 

There is, however, an equally if not more fundamental issue which any 
reformation of the law, whether in terms of rights or immunities, cannot 
ignore. This is legal procedure. From 1976-80 the law contained the 
strongest ever statement of intention to bring all industrial relations- 
related disputes within the area of immunity. Yet the case law of the 
1977-79 period clearly demonstrates how easy it is for unsympathetic 
judges to avoid giving effect to any such intention through the exercise of 
their discretionary power to award interlocutory and even ex parte labour 
injunctions. On this problem T.U.L.R.A., section 17 has made no 
significant impact. Even at the high point of recognition of the policy of 
the 1974-76 laws (opinions delivered when it was clear that the law was 
about to be changed), the Law Lords insisted on the existence of an 


5 Lord Scarman’s description of the policy of T.U.L.R.A. in N.W.L. Lid. v. Woods 
[1979] I.C.R. 867, 886. 

5 Trade Union Immunities, Department of Employment, Cmnd. 8128 (1981), Chap. 4. 
A positive right to strike “subject to reasonable limitations” has also been canvassed by 
the CBI in Trade Unions in a Changing World: The Challenge for Management (1980), 
p.22. There is clearly no reason why positive rights should necessarily be associated with 
a more liberal formulation of the law. i 

S See e.g. Elias and Ewing, “Economic Torts and Labour Law: Old Principles and 
New Liabilities” [1982] C.L.J. 321, 356-358, Ewing “Out of Court,” New Socialist, 
October 1985, p.35 and “The Right to Strike” (1986) 15 I.L.J. 143. 

55 Op. cit. note 16, p.16. Cf. the cautious approach of the T.U.C. to this proposal op. 
cit. note 16, paras. 4.10-4.18. 

56 “The New Politics of Labour Law” in McCarthy (ed.), Trade Unions (2nd ed., 
1985), pp.509-527. 
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overriding residual discretion to grant injunctions in the face of not only 

judicially established principles but legislative constraints such as 

T.U.L.R.A., s.17 as well.” Moreover since their belated recognition of 

the realities of interlocutory proceedings in labour disputes in the NWL 

case, they have revised their stance on the now-diluted impact of 

T.U.L.R.A., s.17(2) on interlocutory proceedings, apparently regarding 

the 1982 repeal of the complete immunity from tort liability for trade . 
unions as such a factor favouring the granting of labour injunctions.*® 

Greater awareness of the impact of labour injunctions has certainly been 
engendered by the experience of the 1980s. Observance of an injunction 
may signal the defeat of the defendants in the dispute which led to the 
legal proceedings as in the Mercury case. Where injunctions are defied, 
there is an obvious risk that an employer who was prepared to take the 
case to court will be equally prepared to press the issue through 
proceedings for contempt of court as has occurred in various well- 
publicised cases from the Stockport Messenger dispute in 1983 to the Fleet 
Street/Wapping dispute in 1986. While overkill through constant use of the 
law by an employer can attract public sympathy for the workers’ side in a 
dispute,» this will probably be insufficient to counterbalance the advantages 
which the law can deliver to employers. The Irish Department of Labour’s 
recent proposals on labour law reform are of interest in showing an 
awareness of the need to make labour injunctions unobtainable against 
industrial action which falls on the lawful side of whatever boundary the 
law draws.™ In the absence of a similar awareness, and provisions closely 
circumscribing both legal procedure and judicial discretion—which will 
probably be most strenuously resisted by the legal establishment—the 
substantive content of any liberal reform of the law could be largely 
irrelevant. 

It has been suggested that this difficulty could be resolved by transferring 
jurisdiction over collective labour law to specialist courts operating parallel 
to the industrial tribunal system for administering individual employment 
protection legislation. The history of the National Industrial Relations 
Court (N.ILR.C.), which was set up by the I.R.A., from 1971-74, provides 
some indication of how such specialist courts, if presided over by members 
of the judiciary, would discharge these responsibilities. Whatever the value 
of its attempts to achieve maximum flexibility in cases arising out of 
industrial disputes, the N.I.R.C. remained essentially a court in the 
traditional sense. Its president, Sir John Donaldson, currently Master of 
the Rolls, has stated extra-judicially that a new version of the N.I.R.C. 
could successfully determine the merits of industrial disputes. It is hard 
to envisage a more undesirable development than expressly making judges, 
even if assisted by expert wingmen, the arbiters of the rights and wrongs 


57 N.W.L. Ltd. v. Woods [1979] I.C.R. 867, 881-882, 890. Express Newspapers Ltd. v. 
MacShane [1980] I.C.R. 42, 65 and Duport Steels Ltd. v. Sirs [1980] I.C.R. 161, 187, 192. 

5 Dimbleby & Sons Ltd. v. N.U.J. [1984] I.C.R. 386, 405-406. 

5 This apparently occurred in the Fleet Street/Wapping dispute where Mr. Rupert 
Murdoch’s planning of the transfer of printing his national newspapers to Wapping 
seemed to include maximum use of the 1980s state of labour law to overcome anticipated 
union opposition. 

© Outline of Principle Provisions of Proposed New Trade Dispute and Industrial 
Relations Legislation, Department of Labour, Dublin, January 1986, paras. 17 and 34-36. 

61 “The Role of Labour Courts” (1975) 4 I.L.J. 63, 68; “Lessons from the Industrial 
Court” (1975) 91 L.Q.R. 181, 192, and, it was reported, in advice to a senior civil 
servant: The Guardian, November 30, 1983. 
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of industrial conflict. It would be most unlikely to assist in the resolution 
of the underlying issues. While it may be true that courts and tribunals 
have been increasingly drawn into deciding substantive issues of collective 
labour relations, e.g. the impact of collective agreements on individual 
employment contracts, this is a long way from creating a body of labour 
law and labour courts which treats all aspects of industrial conflict as 
justiciable issues. British labour relations have not gone that far down the 
road to legalism and there are few who have openly argued that it would 
be desirable for them to do so. 


Perspectives on the Future 


The justiciability of different aspects of industrial relations is not an issue 
which has been prominent in the current debate over the future 
development of labour law. This is perhaps indicative of a tendency to 
assume now, in marked contrast to the reform debate in the 1960s, that 
there is no aspect of industrial relations which could not be made amenable 
to the judicial process in some form, albeit possibly a form peculiar to 
labour relations. On all sides the debate has been primarily concerned 
with devising a legal environment in which particular policy goals can be 
most effectively pursued. 


Future deyelopments 

For the government the labour law changes of the 1980s have certainly 
contributed towards some of the policy objectives to which they, along 
with other measures, were directed, although the record of their 
achievements is by no means clear cut. The changes made in the law 
relating to trade unions’ political activities by Part III of the Trade Union 
Act 1984 have signally failed in what is generally regarded as their real 
aim of weakening the link between the trade union movement and the 
Labour Party. The changes in individual employment protection were 
partly motivated by the belief that those rights were a major constraint on 
the initiative of business generally and small business in particular. Since 
this is a contentious premise™ the absence of evidence of any corresponding 
benefit from the dilution of maternity rights and the general protection 
against unfair dismissal is hardly surprising. Even the new restraints on the 
legality of industrial action have demonstrably failed to eradicate the 
perceived evils to which they were directed, as the persistence of bitter 
conflict in major disputes demonstrates. 

Nevertheless the record to date provides no evidence sufficient to 
persuade the government to diverge from the path on which it set out. 
From this perspective the future is therefore likely to hold a continuation 
of the mixture as before. This would consist of first further restrictions on 
the use of collective strength by organised labour. The long promised 
restraints on industrial action by workers in essential services (if they can 
ever be satisfactorily defined) would come into this category. It could take 
the form of the now widely exposed notion of legally enforceable peace 
obligations in collective agreements, a development which might also be 
generally encouraged through the exercise of bargaining power by 
employers, without the concession of status quo clauses or any other 
adequate quid pro quo in return. Secondly, now that most of the elements 
of the tradition of legal and other forms of state support for collective 


® See note 25. 
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bargaining have been removed or diluted to insignificance, vigilant 
Opposition would be maintained to all forms of external initiative, in 
particular from the EEC, which might provide support for any form of 
joint regulation. Thirdly, at the individual level, the uncertain mixture of 
deregulation through eroding individual rights and rolling back the 
boundaries of the state through transferring obligations to employers 
would continue. This would probably involve more encouragement of 
forms of marginal employment which are subject to a minimum of 
protective rights for workers, as well as direct erosion, though not 
necessarily abrogation of these rights. But in return, the burdens associated 
with statutory sick pay would probably be increased through similar 
initiatives in other areas. Legislation establishing a parallel scheme for 
maternity pay incorporating existing employment protection and social 
security rights has already been enacted.® 

On the other side of the political divide, the goals of the trade union 
movement and the Labour Party are, at present, less clearly established. 
No doubt both would wish to strengthen the unions and re-establish clear 
support for joint regulation as an ideological end, but whether the wider, 
never implemented aims of the mid-1970s Social Contract will be 
resurrected is uncertain. Shifting the balance between the collective forces 
back towards labour would necessarily be involved and to this end, as has 
been suggested above, there is considerable scope for use of reinforced 
auxiliary supports—legal and administrative—of the traditional type. A 
new reform strategy from the left would probably also involve reinforcing 
the integrity of and possibly significantly extending the role of individual 
employment protection. There are grounds for extreme caution in pursuing 
this line since its dividends may include profound effects on the role of 
organised labour which need to be clearly appreciated and understood. 

Probably the most crucial aspect of the emerging Labour Party 
programme is a desire to make clear that there would be no attempt to 
return to the Social Contract form of abstentionism in respect of industrial 
conflict and trade union government. Developments in this latter area 
have not been analysed in this article, but the significance of this change 
of stance requires emphasis. The 1976 removal of the Opposition 
amendments to T.U.L.R.A. on trade union government together with the ` 
setting up of the T.U.C.’s Independent Review Committee were indicative 
of a strong commitment to the principle of maximum autonomy for trade 
unions in their internal affairs. Dilution of this, even through concessions 
to a form of increased administrative supervision by the Certification 
Officer, would represent a major change of approach: When combined 
with abandonment of the traditional golden formula as the determinant of 
unions’ freedom to resort to industrial action, which was probably 
inevitable, it becomes clear that a new labour law produced from the 
political left would be significantly different from that with which it has 
been traditionally associated in Britain. 


Inevitable juridification? 

There seems to be no doubt therefore that greater legal regulation of 
collective as well as individual labour relations has come to stay. Can any 
adequate rationalisation of this radical transformation be provided? Events 


® Social Security Act 1986, ss.46-50. See “Statutory Maternity Allowance” Department 
of Health and Social Security, December 1985 and H.C. Deb., Vol. 95, Written Answers, 
cols. 445-447 (April 17, 1986). 
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now appear to be always moving too fast for a theoretical perspective as 
dominant as that established by Kahn-Freund to explain the immediately 
preceeding era to emerge. A cogent attempt to provide such an explanation 
of the evident transformation of the role of the law in British labour 
relations is provided by Simitis’ exposition of what he sees as the inevitable 
process of “juridification” of industrialised societies. As explained by 
Clark“ this is both a descriptive and predictive theory which argues that 
ever-increasing state direction of industrial relations—among other aspects 
of life—whether through legislation, administrative direction, the judiciary 
or more indirect mechanisms, is an inevitable feature of all industrialised 
societies. He concedes that it may take different forms and evolve in 
different ways according to the circumstances peculiar to each society, but 
it necessarily involves a rejection of Kahn-Freund’s view of the unique 
character of British experience. All the developments of the last two 
decades can be accommodated by juridification, even those apparently 
inconsistent with it such as the Social Contract laws aimed at restoring 
collective autonomy and the current legal aspects of deregulation. For 
Simitis these involve shifts of emphasis in state policy, but no alteration in 
the fundamental characteristic of state direction of industrial relations. 
Even more controversially the theory characterises the mere legalisation of 
trade unions as a means by which the state sought to direct trade union 
behaviour and the effects of collective bargaining. 

Not surprisingly this and other aspects of “juridification” as defined by 
Simitis have been cogently criticised as a distorted explanation of reality as 
far as Britain is concerned. In particular Clark and Wedderburn reject 
juridification as an explanation of the collective labour law changes of the 
Social Contract era (Building on Kahn-Freund, pp.188-189, generally 
pp.184-197). While not confronting the difficulties of definition which 
Simitis’ use of the term poses, Lewis has argued that the increased actual 
impact of the law in recent years on both individual and collective 
relations, most recently of all on the conduct of collective disputes, is 
irrefutable evidence of juridification which cannot be ignored in devising 
future reform strategies. He does not, however, agree with Clark and 
Wedderburn that the unions’ acceptance of the industrial tribunals system 
for adjudication ‘on individual employment disputes has weakened their 
ability-to resist restrictive legislation.© 

Only time will tell whether the British labour movement retains sufficient 
residual strength to resist state policies of restriction or whether, as Simitis 
would presumably argue, all present and future law on trade unions and 
collective bargaining is necessarily part of the irresistible process of the 
state directing collective labour relations in its own interests. In trying to 
understand current and future developments, in whatever direction, the 
juridification theory will be an aid but, there are grounds for scepticism as 
to its value at least in the form defined by Simitis. Whatever the validity 
of Kahn-Freund’s theoretical perspective, his analysis had the ‘particular 
merits of stressing the need both to make qualitative distinctions between 
the nature and type of different laws and to see the law as but one force 
among many in industrial relations as elsewhere. A failure to retain this 


* “The Juridification of Industrial Relations” (1985) 14 I.L.J. 69, on which the 
following account of Simitis’ views relies. 

6 “The Role of the Law in Employment Relations” in Lewis (ed.), Labour Law in 
Britain (1986), pp.30 and 36. 

Ibid. p.38. 
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perspective may give rise to untenable overgeneralisations as to the extent 
to which industrial relations is or was subject to legal regulation.” * | 

It is important to retain these aspects of Kahn-Freund’s vision both in 
analysing developments and devising future strategies. Labour and the 
Law and the insights into Kahn-Freund’s work provided in Building on 
Kahn-Freund will therefore retain their value however much future 
developments transform the state of British labour law. In extending the 
subject to the expanded horizons suggested by Davies and Freedland both 
in their Editorial Introduction to the third edition of Labour and the Law 
and their own Text and Materials the point becomes even more important. 
In assessing the actual impact of the law and its relative importance as a 
factor influencing behaviour it is’ necessary to show an awareness of its 
limitations in the past, even though these may change over time. While 
the protagonists of British industrial relations will undoubtedly have to 
learn to live in an ever changing legal environment, the labour lawyer 
must never be blind to the limits of the law however much circumstantial: 
evidence seen from a blinkered legal perspective may suggest that it is and 
therefore always can be an overriding force. i 


Bos SıMPson* 


- REVIEWS 

ConFLict oF Laws AND European ComMuNITY Law: With 
special reference to the Community Conventions on private 
international law.- By- IAN F. FLercuer. [North-Holland 
Publishing Company. 1982. Price not stated. ] 


For quite a considerable time now the European Community has been 
active in the field of private international law. The Commission seems to 
have taken the view that unification, or at least harmonisation, of the law 
in this area will contribute to the objectives of the Community, a view 
partly supported by Article 220 of the E'E.C. Treaty, which requires the 
Member States to negotiate conventions for the following purposes: 
granting foreigners the same legal rights and protection as nationals; 
abolition of double taxation; mutual recognition of companies, retention 
of legal personality on the transfer of a company’s seat to another country 
and the facilitation of trans-national mergers; and recognition of judgments. 
These are all worthy objectives and others, such as the unification of 
choice-of-law rules in the area of obligations, have been added. How 
much has been achieved? This book helps us to find out. 

Dr. Fletcher’s book is divided into two parts, a General Part which 
contains a survey of the effect on conflict of laws of the emergence of the 
Community and a Special Part which covers the various conventions. The 
General Part is concerned with the special characteristics of the Community 
legal order and its implications for conflict of laws. The author distinguishes 
three types of conflict: those between Community law and national law; 
those between the laws of the Member States inter se, and those between 
Community law and “the general body of legal systems of the world, 


® e.g. that the law was totally absent from British industrial relations before 1971, a 
view responsible for many errors of analysis and prognosis in the last two decades. 
* Senior Lecturer in Law, London School of Economics. 
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whether members of the Community or not.” Dr. Fletcher’s discussion of 
the first-of these leads him into a consideration of the doctrine of direct 
effect ‘and the famous Van Gend en Loos case, Article 177 E.E.C. and 
Community supremacy. This area is not generally thought of as falling 
within the province of conflict of laws, but Dr. Fletcher maintains that it . 
does: he states that cases where one private individual sues another in the 
national courts on the basis of Community law are readily recognisable as 
instances of conflict of laws, while cases between an individual and the 
State “represent a nova species of conflicts case adding a further dimension 
to the subject” (p.40). However, the methods applied by the European 
Court in such cases are so different from those of traditional conflict of 
laws that it is hard to justify their inclusion within the ambit of the latter. 
In countries with federal constitutions, such as the United States and 
Canada, the relationship between federal law and state, or provincial, law 
has always been regarded as falling within the province of the constitutional 
lawyer; nor has it ever been suggested that the relationship between Acts 
of Parliament and local-authority by-laws in the United Kingdom should 
concern the conflicts lawyer. 

In his discussion of conflicts between the laws of the Member States, 
Dr. Fletcher suggests that, even outside the areas covered by Article 220, 
membership of the Community in itself imposes legal obligations on the 
Member States with regard to conflict of laws. In support of this contention 
the author refers, among others, to patent and trade-mark cases such as 
Application des Gaz v. Falks Veritas (which hardly seems relevant to 
conflict of laws), Schorsch Meier v. Hennin and The Siskina. In the latter 
two cases Lord Denning in the Court of Appeal used arguments based on 
membership of the Community to support:his, position, though these met 
with disfavour in the House of Lords, In. spite’ ‘Of this, however, there 
could be situations in which Commuiiity membership could, even in the 
absence of a specific provision, have an influence on English conflict of 
laws. It may nevertheless be some time before this is apparent to any 
significant extent. 

The author then surveys conflicts rules “evolved by and for the 
Community itself,” an exercise Which leads him to consider such diverse 
topics as the legal personality of the Community; ‘the contractual and non- 
contractual liability of the Community, the extra-territorial application of 
Community competition law and the enforcement of Community judgments 
and orders within the Member States. These matters are all dealt with 
briefly (a few pages are allotted to each) and one sometimes feels that 
more discussion might be desirable: for example, the author endorses the 
“effects doctrine” with regard to legislative jurisdiction in the competition 
field without any consideration of the powerful arguments based on extra- 
territoriality which have been used to attack it both in the case of 
Community actions and those of the United States. 

The second part of the book covers the various conventions on private 
international law which have been nurtured by the Community. These are 
the Judgments Convention, the Contractual Obligations Convention, the 
Bankruptcy Convention and three company conventions: on mutual 
recognition, mergers and the international transfer of the company’s 
principal office. The company-law conventions are covered in one chapter; 
the others have a chapter each. This relative lack of space means that only 
a general outline can be given of each convention. The texts of the first 
four conventions are, however, given in the appendices. The first point to 
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note about these conventions is that only one of them—the Judgments 
Convention—is in force. The Contractual Obligations Convention and the 
Mutual Recognition Convention have both been signed; the former may 
one day be ratified but the latter, which was signed 15 years ago and has 
still not been ratified by one Member State (the Netherlands), may prove 
to have withered beyond revival. The other conventions are only drafts or ` 
mere projects. This is hardly an impressive record, though the importance 
of the Judgments Convention (soon to come into force in the United 
Kingdom) may to some extent compensate for the lack of success in other 
fields. 

Dr. Fletcher’s discussion of these conventions provides an excellent 
introduction which will be useful to anyone wanting to learn about them 
for the first time. The particular merit of this book is that it is the first 
attempt to view the Community activities in this field as a whole and to 
provide the necessary perspective for any assessment of their success. The 
author is to be congratulated on the contribution he has made to what will 
no doubt prove to be a subject of growing importance. 

‘ T. C. HARTLEY* 
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